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PREFACE. 


This  volume  {12  American  Negligence  Cases)  completes 
the  subject  treated  in  Vol.  11  Am.  Neg.  Cas.,  and  comprises 
the  cases  relating  to  the  important  topics  of  COLLISIONS  and 
Crossings,  under  which  heads  several  subdivisions  have  been 
made,  covering  ACCIDENTS  AT  CROSSINGS  AND  ON  RAILROAD 

Tracks;  Collisions  Between  Trains  and  Vehicles;  Col- 
i.isioNS  Between  Trains  and  Street  Cars;  Collisions  on 
Street  Car  Tracks  ;  Injuries  to  Pedestrians  ;  Passengers 
Injured  in  Collisions;  Trespassers  on  Track;  Injuries 
TO  Children  on  Track;  Employees  Injured  in  Colli- 
sions; Defective  Tracks;  Horses  Frightened  by  Noise 
OF  Trains;  Animals  on  Track  Injured  or  Killed  in  Col- 
lision with  Trains,  etc.  The  cases  have  been  chronologically 
arranged  and  grouped  in  alphabetical  order  of  States,  and  cover 
the  decisions,  on  the  topics  treated,  from  the  earliest  period  to 
1897. 

The  cases  reported  herein  are  those  decided  in  the  highest 
courts  of  Maryland,  Massachusetts.  Michigan.  Minnesota, 
Mississippi,  Missouri,  Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  Jersey,  New  Mexico,  New  York.  North 
Carolina,  North  Dakota,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  Rhode  Island,  South  Carolina,  South 
Dakota,  Tennessee,  Texas,  Utah,  Vermont,  Virginia, 
Wasiiixcton,  West  Virginia,  Wisconsin,  and  Wyoming, 
and  in  the  United  States  Supreme  Court,  Circuit  Courts 
OF  Appeals  and  Circuit  Courts;  together  with  Annotations 
aad  Notes  of  English  Cases. 

Attention  is  called  to  the  numerous  Notes  of  Cases  in  which 
the  authorities  on  the  various  topics  treated  herein  are  grouned 
under  their  respective  States,  this  plan  of  condensation^  ,    . 
rendered  necessary  by  the  mass  of  material   relating  tt^  vy    ^^5 
ject  of  COLLISIONS  and  Crossings,  nearly  i.soo  c^^^^w^' 
reported,  abstracted  or  referred  to  in  notes  in  this  voV\y^\'\jy,'Ci4 
[iii]  V^, 


iv  Preface, 

A  reference  to  the  Notes  of  Cases  for  authorities  not  cited 
in  the  Table  of  Cases  Reported  will  aid  the  practitioner  in 
his  search  for  parallel  cases  on  the  topics  treated  in  this  volume. 

In  addition  to  the  cases  reported  and  the  several  notes  herein, 
a  number  of  Special  Notes  have  been  added,  which,  it  is 
hoped,  will  materially  aid  the  practitioner  on  various  points  of 

the  Law  of  Negligence,  namely:  Notes  on  the  rule  of 
**  Stop,  Look  and  Listen;"  Contributory  Negligence; 
Imputed  Negligence;  Degrees  of  Negligence;  Proximate 
Cause;  Mutual  Negligence;  Notes  on  Leading  Cases 
(American  AND  English),  etc.  Numerous  cross-refer- 
ences to  topics  of  Negligence  law  are  given  throughout  the 
volume.  A  complete  list  of  the  NOTES  appears  at  the  end  of 
the  Table  of  Cases  Reported. 

The  Table  of  Cases  Classified,  which  precedes  the  Index, 
will  enable  the  reader  to  see,  at  a  glance,  the  causes  of  action 
and  the  injuries  sustained  in  the  cases  reported  in  this  volume. 

Especial  attention  has  been  given  to  the  Index,  which  is  so 
arranged  that  the  practitioner,  in  his  search  for  points  on  particu- 
lar subjects,  may  not  be  delayed  by  directions  to  cross-references. 
The  cases  and  points  indexed  are  placed  under  duplicate  heads, 
avoiding  cross-references,  making  the  INDEX  a  ready  guide  to  a 
case  in  point. 

WALTER  J.  EAGLE. 
New  York,  October,  1902. 
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[Where  a  case  is  reported  or  referred  to  in  a  note  in  this  volume  the  same  is 
indicated  by  the  letter  »  preceding  the  page  on  which  it  appears;  as,  for  instance: 
Alt  V.  Chicago  &  N.  W.  R'y  Co.,  5  S.  Dak.  20 n584. 

Reference  should  also  be  made  to  the  list  of  notes  of  cases  at  the  end  of  the  Table 
Reported,  in  which  notes  numerous  cases  are  cited  but  are  not  included  in  this 
Table.] 

A 

Abbott    (Trustees    of    R.    R.    Co.)    v. 

Dwinnell    74  Wis.  514 n656 

Abbott    (Trustees   of    R.    R.    Co.)    v. 

Kalbus  74  Wis.  504 n6s6 

Adolph  V.  Central  Park,  North  &  East 

River  R.  R.  Co 65  N.   Y.   554;  rev'g  33  Super.   Ct. 

(J.  &  S.)  186;  see  also  76  N.  Y. 
530;  aff'g  43  Super.  Ct.  (J.  &  S.) 

199   n400 

Alabama    &    Vicksburg    R'y    Co.    v. 

Davis  69  Miss.  444 ni86 

Alabama    &    Vicksburg    R*y     Co.    v. 

Jones   7Z  Miss,  no 11185 

Alabama    &    Vicksburg    R'y     Co.    v. 

Lowe  73  Miss.  203 ni87 

Alabama    &    Vicksburg    R'y     Co.    v. 

Phillips   70  Miss.  14 ni86 

Alabama    &    Vicksburg    R'y     Co.    v. 

Summers  68  Miss.  566 11185 

Alt  V.  Chicago  &  N.  W.  R'y  Co 5  S.  Dak.  20 n584 

Allyn  V.  Boston  &  Albany  R.  R.  Co. . .  105  Mass.  77. n5i 

Anderson  v.  Chicago,  St.  Paul,  Minne- 
apolis &  Omaha  R'y  Co 87  Wis.  195 653 

Annapolis  &  Baltimore  Short  Line  R. 

R.  Co.  V.  Pumphrey 72  Md.  82 nii 

Armstrong  v.  New  York,  New  Haven 

&  Hartford  R.  R.  Co 20  R.  I.  791 ^580 

Arnold  v.  Philadelphia  &  Reading  R. 

R.    Co 161  Pa.  St.  I ....•^^'^^ 

Arttisy  V.  Missouri  Pacific  R'y  Co 7Z  Tex.  191 J "   ..  ••  '-^^^ 

Atchison    &   Nebraska   R.    R.    Co.    v.  ',.•••*  ^^ 

Loree 4  Neb.  446 ..♦•' 
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Atchison,  Topeka  &  Santa  Fe  R.  R. 

Co.  (Rec  rs  oQ  v.  Bryan 4  Okla.  488 e 

Atchison,  Topeka  &  Santa  Fe  R'y  Co. 

V.  Walton 3  New  Mex.  319 na 


B 

Bacon  (State)  v.  Baltimore  &  Potomac 
R.  R.  Co 58  Md.  482 n 

Bahrenburgh  v.  Brooklyn  City,  etc.,  R. 
R.    Co 56  N.  Y.  652 n3 

Baker  v.  Fehr 97  Pa.  St.  70 ns 

Baker  v.  Pendergast 32  Ohio  St.  494 n4 

Baltimore   City   Passenger  R'y   Co.   v. 
McDonnell 43  Md.  534 n2i,  n 

Baltimore  &  Ohio  R.  R.  Co.  v.  Bahrs. .  28  Md.  647 n 

Baltimore  &  Ohio  R.  R.  Co.  v.  Colvin..  118  Pa.  St.  230 ns 

Baltimore  &  Ohio  R.  R.  Co.  v.  Fitz- 
patrick 35  Md.  32 n. 

Baltimore  &  Ohio  R.  R.  Co.  v.  Grif- 
fith    159  U.  S.  603;  16  Sup.  Ct.  Rep.  105; 

aflF'g  44  Fed.  574 n6l 

Baltimore  &  Ohio  R.  R.  Co.  v.  Mali. .  66  Md.  53 n: 

Baltimore  &  Ohio  R.  R.  Co.  v.   Ow- 
ings  65  Md.  502 n: 

Baltimore  &  Ohio  R.  R.  Co.  v.  Sher- 
man's  Adm'x 30  Gratt.  (Va.)  602 n6: 

Baltimore  &  Ohio  R.  R.  Co.  v.  State 
(Allison) 62  Md.  479 ni 

Baltimore  &  Ohio  R.  R.  Co.  v.  State 
(Dougherty)   36  Md.  366 ni 

Baltimore  &  Ohio  R.  R.  Co.  v.  State 
(Good)    75  Md.  526 ni 

Baltimore  &  Ohio  R.  R.  Co.  v.  State 
(Miller) 29  Md.  252 ni 

Baltimore  &  Ohio  R.  R.  Co.  v.  State 
(Savington) 71   Md.  590 n;3 

Baltimore  &  Ohio  R.  R.  Co.  v.  State 
(Strunz)    79  Md.  335 

Baltimore  &  Ohio  R.  R.  Co.  v.  State 
(Trainor)    Z^  Md.  542 n2 

Baltimore  &  Ohio  R.  R.  Co.  v.  Whit- 
acre    35  Ohio  St.  627 n43 

Baltimore  &  Ohio  R.  R.  Co.  v.  Whit- 
taker    24  Ohio  St.  642 n42 

Baltimore    &   Potomac   R.    R.    Co.    v. 
State   (Stansbury) 54  Md.  648 n2 

Baltimore  Traction  Co.  v.  Appel 80  Md.  603 i 

Baltimore  Traction  Co.  v.  Wallace ^^  Md.  435 n2 


I 


Table  of  Cases  Reported.  ix 

BambtTger  v.  Ckizens'  St.  R'y  Co 95  Tenn.  i8 n594 

Pirdweli  V.  Mobile  &  Ohio  R.  R.  Co.. 63  Miss.  574 ni8s 

Barket  v.   Rinnibal  &  St.  Joseph  R.  R. 

Co 98  Mo.  50 HOTS 
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Barrett   v.   Smith 128  N.   Y.  607 n3o6 

Barr>-     v.     N.     Y,     Central    &    Hudson 

River  R.   R.  Co 92  N.  Y.  a8g n3i3 

Bates  V.   Fremont.  E.  &  M.  V.  R.  Co.  .4  S.  Dak.  394 585 

Batiishill  V.  Humphreys 64  Mich.  494;  H-  SM 1105.  '30 

Bayley  v.  Eastern  R.  R.  Co 125  Mass.  62 1152 

Baxter  v.  Troy  &  Boston  R.  R.  Co 41  N.  Y.  502 n396 

Beck  V.   East  River  Ferry  Co 6  Robt.  (N.  Y.)  82 n3S3 

Beck  V.  Vancouver  R'y  Co, 25  Ore.  32 nsis 

Becke  v.  Missouri  Pacific  R'y  Co 102  Mo.  544 ni94 

Bccman  v.  Boston  &  Albany  R,  R.  Co..  147  Mass.  495 "52 

Beisiegel  v-  N.  Y.  Central  R.  R.  Co... 34  N.  Y.  622;  rev'g  33  Barb.  429; 
see  also  40  N.  Y.  9;  also  14  Abb, 

Pr.  N.  S.  29 n3S0 

Bell  V.   Hannibal  &  St.  Joseph  R.   R. 

Co 72   Mo.   50 n226 

Bcllefontaine  &  Indiana  R.  R.  Co.  v. 

Bailey    11  Ohio  St.  333 "513 

Bellefontaine  &  Indiana  R.  R.  Co.  v. 

Fifer    II  Ohio  St.  339 "513 
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(J.  &  S.)  182 n400 

Benjamin  v.  Holyoke  Street  R'y  Co...  160  Mass.  3 n40 

Benneit  v.  Chicago  &  N.  W.  R'y  Co, .  19  Wis.  145 n6so 

Bennett  v.  Lovell la  R.  I.  166 ns8o 

Berlteley   v.   Chesapeake  &  Ohio  R'y 

Co. 43  W.  Va.  II 640 

Bernhard  v.  Rensselaer  &  Saratoga  R. 

R.  Co I  Abb.  Ct  App.  Dec  (N.  Y.)  ui; 

aff'g  32  Barb.  165;  which  rev'd  18 

How.   Pr.  427. I1,T94 

Berry  v.   Pennsylvania  R.   R.  Co 48  N.  J.  L.  {19  y  ".'  '-i 269 

Bfyel  V.  N'ewpori  News  &  Mississippi  '' 

Valley  R  R.  Co 34  W.  Va.  538.  *>:* 

Beyron  v.  Pennsylvania  R.  R.  Co t68  Pa.  St.  64a  '">..■■•".. '^^la 
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Bishop  V.  Chicago,   Milwaukee  Ic  St 

Paul  R'y  Co 4  N.  Dak.  536 n 

Bitner  v.  Utah  Central  R'y  Co 4  Utah,  502 n 
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aflF'g  25  Barb.  600 nj 

Brooks  V.  Lincoln  Street  R'y  Co 22  Neb.  816 n3 
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596   n274 

R,  R.  Co.  V.  Grablin 38  Neb.  90 n239 

R,  R.  Co.  V.  Griffith 159  U.  S.  603;  16  Sup.  Ct.  Rep.  105; 

aflf'g  44  Fed.  574 n687 

R.  R.  Co.  V.  Gunn 68  Miss.  366 ni87 

R.  R.  Co.  V.  Harman's  Adm'r 83  Va.  553 n634 

R.  R.  Co.  V.  Haslan 4  Vr.  (N.  J.)  147 n2s8 

R-  R.  Co.  V.  Heflfcran 57  N.  J.  L.  149 n289 

R  R.  Co.  V.  Heileman 49  Pa.  St.  60 n569 

R.  R.  Co.  V.  Henderson 43  Pa.  St.  449 n575 

R.  R.  Co.  V.  Hewitt 67  Tex.  480 n623 

R.  R.  Co.  V.  Hite 81  Va.  767 "636 

R.  R.  Co.  V.  Hogeland 66  Md.  149 3 

R.  R.  Co.  V.  Horst no  Pa.  St.  226 n572 

R.  R.  Co.  V.  Hummell 44  Pa.  St.  375 n545 

I  R.  R.  Co.  V.  James 81  Pa.  St.  194 n545 

\  R.  R,  Co.  V.  Jobe 69  Miss.  452 ni86 

1  R.  R.  Co.  V.  Joyner's  Adm'r 92  Va.  354 n635 

/  R.  R.  Co.,  Trustees  of  v.  Kalbus 74  Wis.  504 n656 

R.  R.  Co.  v.  Kehoe 83  Md.  434;  also  86  Md.  43 nii 

R  R.  Co.  v.  Kcllam's  Adm'r 83  Va.  851 n635 

R.  R.  Co.  v.  Kelly 7  Casey  (Pa.)  372 n534 

R  R.  Co.  v.  Koonce 34  Neb.  479 n237 

R  R,  Co.  V.  Langendorf 48  Ohio  St.  316 n5i2 

R.  R  Co.  V.  Layer 112  Pa.  St.  418 n545 

R.  R.  Co.  V.  Leary 56  N.  J.  L.  705 n275 

R  R.  Co.  V.  Lee 71  Miss.  895 ni85 

R.  R.  Co.  V.  Long 75  Pa.  St.  257 535 

R.  R.  Co.  V.  Loree 4  Neb.  446 n236 

R-  R.  Co.  V.  Mahoney 57  Pa.  St.  187 517 

R-  R.  Co.  V.  McCloskey's  Adm'r 23  Pa.  St.  526 548 

R  R.  Co.  V.  McGowan 62  Miss.  682 ni84 
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R.  R.  Co.  V.  Mackcy 53  Ohio  St.  370 

R.  R.  Co.  V.  Mali 66  Md.  53 

R.  R.  Co.  V.  Martin 41  Mich.  667 

R.  R.  Co.  V.  Matthews 7  Vr.  (N.J.)  531 

R.  R.  Co.  V.  Metcalf 44  Neb.  848 

R.  R.  Co.  V.  Middleton 57  N.  J.  L.  154 

R.  R.  Co.  V.  Miller 25  Mich.  274 

R.  R.  Co.  V.  Miller 40  Miss.  45 

R.  R.  Co.  V.  Moore 4  Zab.  (N.  J.)  824;  also  4  Z 

R.  R.  Co.  V.  Morel 40  Ohio  St.  338 

R.  R.  Co.  V.  Myers 5  P.  F.  Sm.  (Pa.)  288 

R.  R.  Co.  V.  Neubeuer 62  Md.  391 

R.  R.  Co.  V.  Nixon 52  Tex.  19 

R.  R.  Co.  V.  Norton 12  Harris  (Pa.)  465 

R.  R.  Co.  V.  Nowlin i  Lea  (Tenn.)  523 

R.  R.  Co.  V.  O'Donnell 22  Neb.  475 

R.  R.  Co.  V.  Ogier 11  Casey  (Pa.)  60 

R.  R.  Co.  V.  Ormsby 27  Gratt.  (Va.)  455 

R.  R.  Co.  V.  Owings 65  Md.  502 

R.  R.  Co.  V.  Patton 31  Miss.  156-198 

R.  R.  Co.  V.  Picksley 24  Ohio  St.  654 

R.  R.  Co.  V.  Pumphrey 72  Md.  82 

R.  R.  Co.  V.  Putnam 45  Neb.  440 

R.  R.  Co.  V.  Randel 47  N.  J.  L.  (18  Vr.)  144... 

R.  R.  Co.  V.  Rathgeb 32  Ohio  St.  66 

R.  R.  Co.  V.  Righter 13  Vr.  (42  N.  J.  L.)  180.. 

R.  R.  Co.  V.  Ritchie 102  Pa.  St.  425 

R.  R.  Co.  V.  Robinson 44  Pa.  St.  175 

R.  R.  Co.  V.  Ryburn 40  Neb.  87 

R.  R.  Co.  V.  St.  John 5  Sneed  (Tenn.)  524 

R.  R.  Co.  V.  Schruyhart 10  Ohio  St.  1 16 

R.  R.  Co.  V.  Seaborn 85  Tenn.  391 

R.  R.  Co.  V.  Shelton 55  N.  J.  L.  342 

R.  R.  Co.  V.  Sherman's  Adm'x 30  Gratt.  (Va.)  602 

R.  R.  Co.  V.  Shires 18  Ohio  St.  255 

R.  R.  Co.  V.  Smith 68  Miss.  359 

R.  R.  Co.  V.  Smith 9  Lea  (Tenn.)  470 

R.  R.  Co.  V.  Smith 52  Tex.  178 

R.  R.  Co.  V.  Snyder 18  Ohio  St.   399;   also 

670 

R.  R.  Co.  V.  Spearen 11  Wr.  (Pa.)  300 

R.  R.  Co.  V.  Stallman 22  Ohio  St.  i 

R.  R.  Co.  V.  State  (Allison) 62  Md.  479 

R.  R.  Co.  V.  State  (Dougherty) 36  Md.  366 

R.  R.  Co.  V.  State  (Good) 75  Md.  526 

R.  R.  Co.  V.  State  (Miller) 29  Md.  252 

R.  R.  Co.  V.  State  (Savington) 71  Md.  590 

R.  R.  Co.  V.  State  (Stansbury) 54  Md.  648 

R.  R.  Co.  V.  State  (Strunz) 79  Md.  335 
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R.  R.  Co.  V.  State  (Trainor) ZZ  Md.  542 n25 

R.  R.  Co.  V.  Stebbing 62  Md.  573 np 

R.  R.  Co.  V.  Stcinbrenner 47  N.  J.  L.  (18  Vr.)  161 258 

R,  R.  Co.  V.  Stinger 78  Pa.  St.  219 n572 

R.  R.  Co.  V.  Stone's  Adm'r 88  Va.  310 n632 

R.  R.  Co.  V.  Stroud 64  Miss.  784 ni84 

R-  R.  Co.  V.  Suhrwiar 22  Ohio  C.  C.  560;  also  20  Ohio  C. 

C.  558 510 

R  R.  Co.  V.  Tabor 12  Tex.  Civ.  App.  283 n622 

R.  R.  Co.  V.  Terry 8  Ohio  St.  570 467 

R  R  Co.  V.  Thompson 64  Miss.  584 11185 

R.  R.  Co.  V.  Toffcy 9  Vr.  (38  N.  J.  L.)  525 290 

RR  Co.  V.  Watly 69  Miss.  145 ni86 

R.  R  Co.  V.  Weber 72  Pa.  St.  27 n570 

1     R.  R  Co.  V.  West 3  Vr.  (N.  J.)  91 ;  also  4  Vr.  430..276,  281 

R.  R  Co.  V.  Whitacre 35  Ohio  St.  627 n432 

'     R  R.  Co.  V.  White's  Adm'r 84  Va.  498 n634 

/     R.  R.  Co.  V.  Whittaker 24  Ohio  St.  642 n424 

/      R  R  Co.  V.  Wilgus 40  Neb.  660 229 

R  R  Co.  V.  Wilson 90  Va.  263 n635 

,         R  R.  Co.  V.  Winters 85  Tenn.  240 n593 

R  R  Co.  V.  Yeamans 86  Va.  860;  also  90  Va.  752 0635 

Railway  Co.  v.  Able ^2  Tex.  156 n6oo 

Railway  Co.  v.  Anderson 76  Tex.  251 n625 

Railway  Co.  v.  Arms 91  U.  S.  489 686 

Railway  Co.  v.  Arnreich 78  Md.  589 n2i 

Railway  Co.  v.  Autrey 4  Tex.  Civ.  App.  635 n6oi 

Railway  Co.  v.  Bailey 40  Miss.  395 ni83 

Railway  Co.  v.  Bailey 83  Tex.  19 n599 

Railway  Co.  v.  Block 55  N.  J.  L.  605 n288 

Railway  Co.  v.  Boozer 70  Tex.  537 n62i 

Railway  Co.  v.  Box 81  Tex.  673 n6oo 

Railway  Co.  v.  Bracken 59  Tex.  71 n624 

Railway  Co.  v.  Brady 39  Neb.  27 n238 

Railway  Co.  v.  Brin 7^  Tex.  178 n624 

Railway  Co.  v.  Brown 75  Tex.  268 n625 

Railway  Co.  v.  Bryant 56  Fed.  799 n7oi 

Railway  Co.  v.  Cameron 43  Neb.  297 n237 

Railway  Co.  v.  Carson 66  Tex.  345 n599 

Railway  Co.  V.  Caulfield 27  U.  S.  App.  358 688 

Railway  Co.  v.  Chapman 57  Tex.  75 n599 

Rail^^y  Co.  V.  Qarke 39  Neb.  65 n238 

^vWi^Co.v.  Cody 166  U.  S  606;  afFg  30  U.  S.  App. 

183   n688 

RaUway  Co.  v.  Coleman 80  Md.  328 n2T 

^ilway  Co.  V.  Conncll 88  Pa.  St.  520 n544 

Railway  Co.  V.  Connelly 14  Tex.  Civ.  App.  697 n6oi 

RaUway  Co.  v.  Cook 37  Neb.  435;  also  42  Neb.  577;  also 

42  Neb.  905 n239 
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Railway  Co.  v.  Cooper 68  Miss.  368 

Railway  Co.  v.  Crosnoe 72  Tex.  83 

Railway  Co.  v.  Crum 6  Tex.  Civ.  App.  702 

Railway  Co.  v.  Davis 69  Miss.  444 

Railway  Co.  v.  De  Bajligethy 9  Tex.  Civ.  App.  108 

Railway  Co.  v.  Duvall 40  Neb.  29 

Railway  Co.  v.  Eadie 43  Ohio  St  91 

Railway  Co.  v.  Elliott 28  Ohio  St.  340 

Railway  Co.  v.  Fielding 12  Wr.  (Pa.)  320 

Railway  Co.  v.  Flanagan 57  N.  J.   L.  696;  also  57  N. 

236   

Railway  Co.  v.  Fletcher 6  Tex.  Civ.  App.  736 

Railway  Co.  v.  Foster 88  Tenn.  672 

Railway  Co.  v.  Franz 127  Pa.  St.  297 

Railway  Co.  v.  French 69  Miss.  121 

Railway  Co.  v.  Geist 49  Neb.  489 

Railway  Co.  v.  Goss 17   Wis.   428 

Railway  Co.  v.  Graves 59  Tex.  332 

Railway  Co.  v.  Greenlee 62  Tex.  351 ;  also  70  Tex.  55 

Railway  Co.,  Rec'r  v.  Griffin 71  Tex.  659 

Railway  Co.  v.  Hal! 83  Tex.  675 

Railway  Co.  v.  Hansen 48  Neb.  232 

Railway  Co.  v.  Hedrick i  Wash.  446 

Railway  Co.  v.  Henderson Z7  Ohio  St.  549 

Railway  Co.  v.  Henrice 92  Pa.  St.  431 

Railway  Co.  v.  Hirsch 69  Miss.  126 

Railway  Co.  v.  Howard 90  Tenn.  144 

Railway  Co.  v.  Hunter 11  Wis.  160 

Railway  Co.  v.  Isley 49  N.  J.    L.  468;  also  49 

470 

Railway  Co.  v.  Ives 144  U.  S.  408,  12  Sup.  Ct. 

aff'g  35  Fed.  176 

Railway  Co.  v.  Jones 7^  Miss,  no 

Railway  Co.  v.  Jump 50  Ohio  St.  651 

Railway  Co.  v.  Keith 74  Tex.  287 

Railway  Co.  v.   Kelley 102  Pa.  St.  115 

Railway  Co.  v.  Krayenbuhl 48  Neb.   553 

Railway  Co.  v.  Kuehn 2  Tex.  Civ.  App.  210;  al 

S82 

Railway  Co.  v.  Kutac 76  Tex.  478;  also  72  Teac 

Railway  Co.  v.   Lankford 9  Tex.  Civ.  App.   593.  . . 

Railway  Co.  v.  Laverty 4  Tex.  Civ.  App.  74 

Railway  Co.,  Rec'r  v.  Lawo 90  Tenn.   235 

Railway  Co.  v.  Leak 163  U.  S.  280 

Railway  Co.  v.  Lee 70  Tex.  496 

Railway  Co.  v.  Logue 13  Lea  (Tenn.)  32 

Railway  Co.  v.   Lowe 7^  Miss.  203 

Railway  Co.  v.  Lowry 61  Tex.  154 

Railway  Co.  v.  McArthur 53  Fed.  464 
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^ilway  Co.  v.  McDonnell 43  Md.  534 n2i,  n33 

Railway  Co.  v.  McKewen 80  Md.  593 nio 

Railway  Co.  v.  McWhirtcr yf  Tex.  356 n623 

Railway  Co.  v.  Maurer 21  Ohio  St.  421 nsi  i 

Railway  Co.  v.  Merles 35  Neb.  204;  also  39  Neb.  448 n237 

Railway  Co.  v.  Miller 59  N.  J.  L.  423 n275 

Railway  Co.  v.  Mitchell 52  Miss.  898 ni84 

Railway  Co.  v.  Moore 59  Tex.  64 n62i 

Railway  Co.  v.  Moss 4  Tex.  Civ.  App.  318 n623 

Railway  Co.  v.  Murray  et  al 53  Ohio  St.  570 44^ 

Railway  Co.  v.  Nelson 50  Fed.  814 n7oi 

Railway  Co.  v.  O'Donnell 58  Tex.  27 n622 

Railway  Co.,  Rec'rs  v.  Parker 80  Tex.  572 595 

Railway  Co.  v.  Pearson 72  Pa.  St.  169 n545 

Railway  Co.  v.  Phillips 70  Miss.  14 ni86 

Railway  Co.  v.  Porfert 72  Tex.  351 n598 

Railway  Co.  v.  Pugh 95  Tenn.  419;  also  97  Tenn.  624. .  .n594 

Railway  Co.  v.  Railway  Co 56  Minn.  406 161 

Railway  Co.  v.  Reichart 87  Tex.  539 n6oi 

Railway  Co.  v.  Richards 59  Tex.  376 n624 

Railway  Co.  v.  Roberts 14  Tex.   Civ.   App.   532;  also  2  Id. 

Ill n6oo 

,  Railway  Co.  v.  Robinson 4  Tex.  Civ.  App.  121 n625 

\  Railway  Co.  v.  Ryon 70  Tex.  56;  also  80  Tex.  59 n624 

Railway  Co.  v.  Schneider 45  Ohio  St.  678 428 

Railway  Co.  v.  Sharp 27  U.  S.  App.  334 692  I 

Railway  Co.  v.  Shieder 88  Tex.  152 n599  I 

Railway  Co.  v.  Siegrist 96  Tenn.  T19 n59i 

Railway  Co.,  Rec'r  v.  Sipes'  Adm'r 88  Va.  470;  also  90  Va.  539 n634  \ 

Railway  Co.  t.  Snell 54  Ohio  St.  197 477 

Railway  Co.  v.  State  (Bums) 54  Md.   113 23 

Railway  Co.  v.  State  (Price) 29  Md.  420 n25 

Railway  Co.  v.  Stuart i  Tex.  Civ.  App.  642 n623 

Railway  Co.  v.  Summers 68  Miss.  566 ni85  I 

Railway  Co.  v.  Sympkins 54  Tex.  615 n625 

Railway  Co.  v.  Talbot 48  Neb.  (i27 n238 

Railway  Co.  v.  Vaughn 5  Tex.  Civ.  App.  195 n622  ! 

Railway  Co.  v.  Volk 151  U.  S.  73,  14  Sup.  Ct.  Rep.  239.  .n687  J 

Railway  Co.  v.  Walton 3  New  Mex.  319 n292  j 

Railway  Co.  v.  Way 9  Tex.  Civ.  App.  214 n599  1 

Railway  Co.  v.  Weisen 65  Tex.  443 n625  « 

Railway  Co.  v.  Williams 69  Miss.  631 ni87  j 

Railway  Co.  v.  Wilson 90  Tenn;  271 n593  : 

Railway  Co.  v.  Wilson 60  Tex.  142 n598  j 

Railway  Co.  v.  Wright 54  Ohio  St.  181 510  i 

Railway  Co.  v.  Wright 62  Tex.  517 , n598  1 

Railway  Co.  v.  York 74  Tex.  364 n625  I 

Raines  v.  Chesapeake  &  Ohio  R'y  Co. .  39  W.  Va.  50 n639 

Rand  v.  Syms 162  Mass.  163 n6Q 
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Randolph  v.  O'Riordon 155  Mass.  331 

Ransom  v.  Chicago,  St.  Paul,  Minn.  & 

Omaha  R'y  Co 62  Wis.  178 

Rapp  V.  St.  Joseph  &  Iowa  R.  R.  Co. .  106  Mo.  423 

Rascher    v.    East    Detroit    &    Grosse 

Point  R'y  Co 90  Mich.  413 

Ranch  v.  Lloyd 7  Casey  (Pa.)  358 

Reading    &    Columbia    R.    R.    Co.    v. 

Ritchie 102  Pa.  St.  425 

Receivers  (McCook  et  al.)  v.  Bryan. . .  4  Okla.  488 

Receiver  (R'y  Co.)  V.  Griffin 71   Tex.   659 

Receiver  (R'y  Co.)  v.  Lawo 90  Tenn.  235 

Receivers   (Houston  &  Texas  Central 

R'y  Co.)  v.  Parker 80  Tex.  572 

Receiver  (R'y  Co.)  v.  Sipes'  Adm'r. . .  88  Va.  470;  also  90  Va.  539. . 

Redford  v.  Spokane  St.  R'y  Co 9  Wash.  55;  also  15  Wash.  4 

Reeves  v.  Delaware  &  Lackawanna  R. 

R.    Co 6  Casey  (Pa.)  454 

Reilly  v.  Hannibal  &  St.  Joseph  R.  R. 

Co 94  Mo.  600 

Rembe  v.  N.   Y.,   Ontario  &  Western 

R.  R.  Co 102  N.  Y.  721 

Renner  v.  Northern  Pacific  R'y  Co ....  46  Fed.  344 

Renvvick  v.  N.  Y.  Central  R.  R.  Co. ...  36  N.   Y.  132 

Reynolds  v.  N.   Y.  Central  &  Hudson 

River  R.  R.  Co 58  N.  Y.  248;  rev'g  2  T.  &  ( 

Rhoades   v.    Chicago   &  Grand  Trunk 

R'y   Co 58  Mich.  263 

Richards  v.  Sperry 2  Wis.  216 

Richardson  v.  N.  Y.  Central  R.  R.  Co..  45  N.  Y.  846 

Richardson  v.  Wilmington  &  M.  R.  R. 

Co 8  Rich.  (S.  C.)  120 

Richmond  v.  Chicago  &West  Michigan 

R'y   Co 87  Mich.  374 

Richmond    &  .  Danville    R.    R.    Co.    v. 

Anderson's    Adm'r 31  Gratt.   (Va.)  812 

Richmond    &    Danville    R.    R.    Co.    v. 

Biirnsed 70  Miss.  437 

Richmond    &   Danville    R.    R.    Co.    v. 

Yeamans 86  Va.  860;  also  90  Va.  75: 

Ricketts  (State)  v.  Baltimore  &  Ohio 

R.  R.  Co 69  Md.  494 

Riley  v.  Salt  Lake  Rapid  Transit  Co. . .  10  Utah,  428 

Rio  Grande  Western  R'y  Co.  v.  Leak..  163  U.  S.  280 

Roach  V.  Flushing  &  N.  S.  R.  R.  Co. .  58  N.  Y.  626 

Roberts  v.  Delaware. &  Hudson  Canal 

Co 177  Pa.  St.  183 

Robbins  v.  Springfield  Street  R'y  Co. .  165  Mass.  30 

Robinson   v.  Cone 22  Vt.  213 
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RoVmson  v.  N.  Y.  Central  &  Hudson 

River  R.  R.  Co 66  N.  Y.  n ;  aflfg  65  Barb.  146 n352 

"Robinson    v.    Oregon    Short    Line    & 

Utah  Northern  R'y  Co 7  Utah,  493 n627 

Ross  V.  Texas  &  Pacific  R'y  Co 44  Fed.  44 n7oi 

Roth  V.  Union  Depot  Co 13  Wash.  525 n638 

Rothe  V.  Milwaukee   &  St.   Paul  R'y 

Co 21  Wis.  256 n657 

Rudd's  Adm'r  v.  Richmond  &  Danville 

R.  R  Co 80  Va.  546 n632 

Runyon  v.  Central  R.  R.  Co.  of  New 

Jersey I  Dutcher  (N.  J.)  556 n257 

Russell  V.  Carolina  Central  R.  R.  Co. .  118  N.  C.  1098 n4i3 

S 

Saint  Clair  Street  R'y  Co.  v.  Eadie 43  Ohio  St  91 510 

St  Louis  &  Texas  R'y  Co.  v.  Crosnoe..  72  Tex.  83 n623 

Salter  V.  Utica  &  Black  River  R.  R. 

Co 59  N.  Y.  632;  rev'g  3  T.  &  C.  800; 

see  also  75  N.   Y.  273;   rev'g   13 
Hun,  187;  86  N.  Y.  401;  aff'g  23 

Hun,  533;  88  N.  Y.  42 n362 

San  Antonio  &  Aransas  Pass  R'y  Co. 

T.  Vaughn 5  Tex.  Civ.  App.  195 n622 

San  Antonio  &  Aransas  Pass  R'y  Co. 

V.  Way 9  Tex.  Civ.  App.  214 n599 

Sanborn  v.  Detroit,  Bay  City  &  Alpena 

R.  R.  Co 91  Mich.  538 nii7 

Scaggs  V.  Delaware  &  Hudson  Canal 

Co 145  N.  Y.  201;  rev'g  74  Hun,  198.  .n39S 

Schenck  v.  Union  Pacific  R'y  Co 5  Wyo.  430 n659 

Schienfeldt  v.  Norris iiS  Mass.  17 n69 

Schilling  v.  Chicago,  Milwaukee  &  St 

Paul  R'y  Co 71  Wis.  255 n65i 

Schindler  v.  Milwaukee,  Lake  Shore  & 

Western  R'y  Co 77  Mich.  136;  also  87  Mich.  400. .  .ni3i 

Schlingen  v.  Chicago,  Milwaukee  &  St 

Paul  R'y  Co 90  Wis.  186 n652 

Schmidt  V.  McGill 120  Pa.  St  405 n577 

Schmitz  V.  St.  Louis,  Iron  Mountain  & 

Southern  R'y  Co 119  Mo.  256 n226 

Schmolze  v.  Chicago,  Milwaukee  &  St 

Paul  R'y  Co 83  Wis.  659 , n6si 

Schnur  v.  Citizens'  Traction  Co 153  Pa.  St  29 n546 

Schofield  V.  Chicago,  Milwaukee  &  St 

Paul  R'y  Co 114  U.  S.  615;  5  Sup.  Ct  Rep.  ii2S..n683 

Schulz  V.   Chicago,   Milwaukee  &  St 

Paul  R'y  Co 57  Minn.  271 ni69 

Schum  V.  Pennsylvania  R  R.  Co 107  Pa.  St  8 n57i 
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AMERICAN 
NEGLIGENCE   CASES 


BALTIMORE  AND  OHIO  RAILROAD  COMPANY  V. 
STATE  OF  MARYLAND  (USE  OF  STRUNZ). 

Court  of  Appeals^  Maryland^  April  Term^  ^^94- 

[Repotted  in  79  Md.  335]. 

COLLISION  BETWEEN  WAGON  AND  TRAIN  AT  CROSSING  —  PERSON 
RIDING  BY  INVITATION  OF  DRIVER  KILLED  —  NEGLIGENCE  OF 
DRIVER  NOT  CHARGEABLE  TO  FREE  PASSENGER  — CONTRIBU- 
TORY NEGLIGENCE  NOT  A  DEFENSE.  —  In  an  action  to  recover  dam- 
ages  for  the  death  of  a  person  caused  by  a  collision  between  a  train  and 
wagon  at  a  railroad  crossing,  the  deceased  not  being  in  control  of  the  horse 
or  wagon  but  riding  by  invitation  of  the  driver,  it  was  held  that  a  person 
accepting  an  invitation  from  a  competent  driver  to  take  a  gratuitous  ride 
in  a  private  carriage  is  not  chargeable  with  the  negligence  of  the  driver, 
and  contributory  negligence  of  the  driver  is  no  defense  to  an  action  for 
damages  for  injury  lo,  or  death  of,  the  person  accepting  the  ride  caused  by 
collision  of  wagon  with  train  (i). 

Following  Phila.,  W.  &  B.  R.  R.  Co.  v.  Hogeland,  66  Md.  149. 

I.  Collisions  and  crossings,  —  For    a  bama,  Arizona,  Arkansas,  California, 

ready  aid  to  a  case  in  point,  the  prac-  Colorado,  Connecticut,  Dakota,  Dela- 

tiiioner  is  referred  to  the  topics  **  Col-  ware.  District  of    Columbia,  Florida, 

LisiONs'*  and  "Crossings*' in  the  Amer-  Georgia,     Idaho,     Illinois,     Indiana, 

ICAN  Negugence    Digest,  a    volume  Iowa,  Kansas,  Kentucky,    Louisiana, 

stating  in  succinct  form  the  facts  of  the  and  Maine,  from  the  earliest  period  to 

negligence  cases  covered  in  Vols,  i-ii  1897.     In  this  volume  of  Am.  Neg.  Cas. 

Am.  Neg.  Cas.,  and  Vols.  1-9  Am.  Neg.  (Vol.  12)  the  cases  in  the  remainder  of 

Rep.,  inclusive.  the  States,  together  with  those  in  the 

Federal  courts,  relating  to  the  topic 

Collisions  between  trains  and  vehicles, —  "Collisions  and  Crossings,"  are  re- 
See  Vol.  II  Am.  Neg.  Cas.,  for  actions  ported,  completing  the  subject  treated 
arising  out  of  collisions  at  crossings,  in  Vol.  11.  Subsequent  cases  to  date 
decided  in  the  highest  courts  of  Ala-  are  le ported  in  Vols,  i-ii  Am.  Neg. 
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RIGHT  TO  RECOVER  FOR  PERSONAL  INJURIES  SUSTAINED  WHILE 
RIDING  GRATUITOUSLY  IN  VEHICLE—  NEGLIGENCE  OF  DRIVER 
—  IMPUTED  NEGLIGENCE. —  The  generally  accepted  doctrine  isihat 
the  contributory  negligence  of  a  carrier  or  the  driver  of  a  public  or  private 
vehicle,  not  owned  or  controlled  by  the  passenger,  and  who  is  himself  with* 
out  fault,  will  not  constitute  a  bar  to  the  right  of  a  passenger  to  reco?er  for 
injuries  received.     The  only  principle  upon  which  such  contributory  neg- 
ligence could  bar  the  right  of  recovery  is  that  the  driver  should  be  regarded 
as  the  agent  or  servant  of  the  passenger. 

Appeal  from  the  Baltimore  City  Court.     The  facts  are  stale 
in  the  opinion.    Judgment  for  plaintiff  affirmed, 

Geo.  Dobbin  Penniman,  W.  Irvine  Cross,  and  Jora  1 
CowEN,  for  appellant. 

William  F.  Porter,  and  Henry  V.  D,  Johns,  for  appe\\( 

Roberts^  J.  —  This  action  was  brought  in  the  Baltimore  C 
Court,  in  the  name  of  the  State,  as  plaintiff,  for  the  use  of 
widow  and  daughter  of  August  Strunz^  who  was  killed  by  w 
is  alleged  to  have  been  the  wrongful  act,  neglect,  or  defaul 
the  defendant  corporation.  There  was  a  verdict  for  the  plaii 
and  judgment  thereon,  from  which  the  defendant  has  appes 

The  accident  happened  at  what  is  known  as  the  **  Rid 
Street  Crossing**  of  the  Baltimore  and  Ohio  Railroad,  at  thec( 
of  Ridgely  and  Ostend  streets,  in  the  city  of  Baltimore.  Os 
street  runs  east  and  west,  and  the  defendant  occupied  th< 
of  the  street  at  this  point  with  two  tracks,  which  cons 
part  of  the  main  line  between  Baltimore  and  Washir 
Ridgely  street  runs  north  and  south,  and  the  railroad  cros; 
at  grade.  The  defendant,  in  compliance  with  article  4,  §  ; 
Code  of  Public  Local  Laws,  maintains  a  safety  gate  on 
side  of  its  track  at  this  point,  and  the  gatemen's  box  is 
south  side  of  the  track,  on  Ridgely  street.  The  train 
caused  the  accident  left  Camden  Station  on  the  loth  of  J; 

Rep.,  a  series  of  Reports  which  gives  are   reporteJ   in    vols,   i— ii  k 

the  current  cases  arising  out  of  negli-  Rep.,  and  the  current  numbc 

gence.  series  of  Reports,  a  series  < 

reports  which  supplement  t 

Passengers    injured  in  collision,  —  A  CAN  Negligence  Cases. 
perusal  of  the  indices  to  vols,  i-io  Am. 

Neg.  Cas.,  will  disclose  references  to        Maryland  cases  relatittg  to  i 

many  collision  cases  in  which  passen-  tween  trains  and  vehicles.  — 

gers  have  been  injured,  decided  in  the  end  of  the  case    at    bar,   o1 

various  states,  from  the  earliest  period  cases  arising  out  of   collisic 

to   1897.     Subsequent  actions  to  date  vehicles  and  trains. 


\ 


\%'53,  at  3:01  in  the  afternoon,  to  run  to  Washington.  It  was 
\)e\i\nd  schedule  time,  and  was  running  at  a  rate  of  speed  greater 
than  the  limit  fixed  by  the  city  ordinance.     The  crossing  is  dan- 

gerous,  rendered  especially  so  frbm  the  fact  that  on  the  north- 
east corner  of  Ostend  and  Ridgely  streets  there  is  a  high  bank, 
which  cuts  off  the  view  from  Ridgely  street  of  the  track  towards 
the  east;  and,  at  the  time  of  the  accident,  a  high  wind  was  pre- 
vailing, making  it  almost  impossible  to  hear  the  sound  of  an 
approaching  train.  It  is  not  until  a  driver  approaches  to  within 
forty  feet  of  the  track  that  a  view  in  an  easterly  direction  down 
the  track  can  be  obtained,  and  then  only  for  a  distance  of  about 
226  feet.  Both  safety  gates  were  up,  and,  in  consequence  of 
the  severe  winter  weather,  only  one  could  be  operated,  and  that 
with  difficulty.  Neither  Schneider,  the  driver  and  owner  of  the 
horee  and  wagon,  nor  Strunz  had  knowledge  of  the  defendant's 
inability  to  use  the  gates.  As  to  the  position  and  conduct  of  the 
flagman  at  the  time  of  the  accident  the  testimony  is  conflicting. 
Under  these  circumstances,  August  Strunz,  as  the  invited  guest 
of  Adam  Schneider,  an  able  and  competent  driver  of  a  quiet 
horse,  accompanied  him  into  the  city  of  Baltimore  from  the  town 
of  Westport,  which  is  also  within  the  corporate  limits  of  the  city. 
Westport  is  located  at  the  extreme  end  of  Ridgely  street,  and  a 
short  distance  from  the  railroad  crossing.  On  their  return  trip 
to  Westport,  Schneider,  driving  his  own  horse  and  wagon,  was 
seated  on  the  right-hand  and  Strunz  on  the  left-hand  side  of  the 
front  seat.  Tht:  testimony  is  also  conflicting  as  to  the  speed  at 
which  Schneider  was  driving  as  he  approached  the  crossing,  and 
as  to  whether  he  stopped,  looked,  and  listened  before  he 
ittempted  to  cross.  There  arc.  in  point  of  fact,  all  through  the 
case,  two  versions  of  the  circumstances  attending  the  accident, 
and  two  conflicting  stories  are  told,  the  one  diametrically  opposed 
to  the  other. 

There  is  substantially  but  one  question  in  controversy  on  this 
appeal,  and  the  argument  on  the  part  of  the  appellant  clearly  out- 
lines the  request  that  we  review  and  modify  the  decision  pro- 
nounced by  this  court  in  the  case  of  Phila.,  Wilm.  &  Bait.  R.  R. 
Co,  V.  Hogcland.  66  Md.   149  (i).     The  two  case.s  arc  in  many 

I.   ThFruleinl)tf//ogf/smlinJr.  —  Thi:  is  Slaled   in   Ihe  syllabus  lo  [he  official 

inle   in    PHiLAnELrMiA.   Wilmington,  leport  as  follows: 

WD  Raltimhre    R.   R.  Co.   r:   Hooe-  "  Railroad    irain*    havf    ihf   prece- 

u:tis.  bb  Hd.  149  (Oclettr  Ttrm,  tSSdJ,  dencc  of  passing  Lhe  crossings  ol  public 
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respects  identically  the  same  as  to  the  facts,  and,  such  being  the 
case,  the  law  applicable  to  the  one  case  ought  to  control  in  tk 
other,  unless  we  have  violated  some  settled  principles  of  the  law 
in  the  decision  of  the  Hogeland  Case.     It  is  contended  inftiis 
case  that  it  varies  somewhat  from  Hogeland's  in  this:  that,  aftei 

ways  unobstructed;  but  it  is  the  duty  not  owned  or  controlled  by  the  passeo 

of  those  directing  the  trains  to  be  care-  ger,  and  who  is  himself  withonifauli 

ful  to  give  all  proper  and  sufficient  will  not  constitute  a  bar  to  the  right  • 

signals  of  their  approach,  and  to  take  the  passenger  to  recover  against  a  ra 

all  reasonable  precautions  in  view  of  the  road  company  for  injuries  received 

nature  of  the  crossings  to  avoid  colli-  a  collision  of  its  train  with  the  vehicU 
sion.    And  it  is  equally  the  duty  of 

those    approaching    the  crossings   as        TA^   Hogeland  rojf.  — The  facts 

travelers  on  the  highways  to  approach  Philadelphia,  Wilmington  &  Ba 

with  care.  more  R.   R.  Co  v.  Hoagland,  66 

'•  It  is  negligence /^r  j^  for  any  per-  149  (October  Term^  1886)^  were  as 

son  to  attempt  to  cross  the  tracks  of  a  lows:     Plaintiff,  by  invitation  of 

railroad  without  first  looking  and  listen-  brother-in-law,  was  riding  in  a 

ing  for  approaching  trains;   and  if  a  horse  covered  wagon  or  carriage,^ 

party  neglects  this  necessary  precau-  was  under  the  exclusive  control  c 

tion  and  receives  injury  by  collision  driven  by  the  said  brother-in-law 

with  a  passing  train,  which  might  have  the  vehicle  approached  a  crossin; 

been  seen  if  he  had  looked,  or  heard  if  defendant's  tracks,  the  driver 

he  had  listened,  he  will  be  presumed  careful  lookout  for  approaching 

to  have  contributed  by  his  own  negli-  but  seeing  none  nor  hearing  a 

gence  to  the  occurrence  of  the  accident;  nal,  attempted  to  cross,  when 

and  unless  such  presumption   be   re-  sion  between  defendant's  train  1 

pelled,  he  will  not  be  entitled  to  re-  vehicle  occurred,  resulting  in 

cover  for  any  injury  he  may  have  sus-  injuries  to  plaintiff.     Trial  in 

tained.  cuit  Court,  Kent  county,  res 

"  Evidence  of  the  failure  of  the  rail-  verdict  and  judgmenr  for  pla' 

road  company  to  give  the  regular  sig-  $5,833.34,  from  which  jud^men 

nals  of  the  approach  of  its  train  to  a  ant     appealed,     but     the    sa 

public  crossing,  and  of  the  blowing  of  affirmed,  the  judgment  being 

the  whistle  at  the  crossing  just  imme-  by  Alvey,  Ch.  J.,  who  cited  1 

diately  before    the  crossing   with   the  authotities  on  the  question  o 

vehicle  in  which  the  plaintiff  was  rid-  negligence,  among  them  the 

ing    which   frightened  the  horse  and  Thorogor  J  v,  Bryan,  8  C.  B. 

caused  the  accident  is  sufficient  to  re-  v.  Warman,   5    C.    B.  N.  S. 

quire  the  case  to  be  submitted  to  the  nett  v,  N.  J.  &  Tr.  R.   R.  C 

Jury.  Law,  225,  9  Am.  Neg.  Cas. 

"  The  question  of  the  want  of  care,  L.  E.  &  W.  R.  R.  Co.   v.  St 

or  of  the  existence  of  contributory  neg-  47  N.  J.  Law,    161;   Robins 

ligence  on  the    part  of  the   plaintiff,  C.  &  H.  R.  R.   Co.,  66   N.  ' 

such  as  would  defeat  her  right  to  re-  v,  Erie  R.  R.    Co.,    71    1<I. 

cover,  is  one  of  fact  for  the  jury  under  Clair  St.  R.  Co.  t/.  Eadie, 

proper  instructions  from  the  court.  91;  Wabash,  St.    L.    &    P. 

"  The  contributory  negligence  of  a  Shacklel,  105  111.  364,  ix  A 

driver  of  a  public  or  private  vehicle  429;  Little  v.  Hackett*   ii( 
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Schneider  stopped  his  wagon  to  look  and  listen  for  an  approach- 
ing train,  he  remarked  to  Strunz,  "It  seems  all  right,"  and  Strunz 
ejaculated,  "  Hum,  hah,"  which  Schneider  thought  expressed  his 
assent  that  it  was  all  right,  and  that  it  would  be  safe  to  cross.     It 
is  the  generally  accepted  doctrine  of  the  courts  of  this  country 
that  the  contributory  negligence  of  a  carrier  or  the  driver  of  a  pub- 
lic or  private  vehicle,  not  owned  or  controlled  by  the  passenger, 
and  who  is  himself  without  fault,  will  not  constitute  a  bar  to  the 
right  of  a  passenger  to  recover  for  injuries  received.     The  only 
principle  upon  which  such  contributory  negligence  could  bar  the 
right  of  recovery  is  that  the  driver  should  be  regarded  as  the  agent 
or  servant  of  the  passenger.     But  when,  as  in  this  case,  he  has  no 
control  over  the  driver,  and  does  not  own  the  vehicle,  and  is  with- 
out blame,  and  there  is  no  ground  in  truth  and  reality  for  holding 
him  to  be  the  principal  or  master,  there  is  neither  reason  nor 
justice  in  holding  him  bound  by  the  contributory  negligence  of 
the  driver.     Hogeland's  Case,  66  Md.  149,  164,  165.     But  sup- 
pose Strunz,   instead   of  assenting,   had   plainly   indicated   his 
dissent.     He  was  not  the  owner  nor  in  control  of  the  horse  and 
wagon,  and  in  no  position  to  restrain  the  action  of  Schneider. 
Would  there,  under  these  circumstances,  be  reason  or  justice  in 
holding  Strunz  responsible  for  the  conduct  of  Schneider?    We 
think  not;  and,  thus  holding,  we  find  no  substantial  difference 
betiveen  this  case  and  the  case  of  Hogeland. 

The  appellant  has  directed  our  attention  to  the  case  of  Dean 
V,  Penn.  R.  R.  Co.,  129  Pa.  St.  514,  and  that  of  Brickell  v.  N. 
Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  290,  as  contravening  the  rule 
announced  by  this  court.  A  careful  examination  of  Dean's  Case 
will  disclose  the  fact  that  the  principles  of  law  which  it  maintains 
in  no  manner  conflict  with  the  doctrine  announced  by  this  court. 
It  condemns  the  decision  of  Thorogood  v.  Bryan,  8  C.  B.  115,  as 
being  at  variance  with  reason  and  common  sense,  and  places  to 
its  credit  many  erroneous  decisions  which  have  followed  in  its 
wake  (i).     The  case  of  Brickell  v.  N.  Y.  C.  &  H.  R.  R.  Co., 


I.  See  note  in  11  Am.  Neg.  Cas.  145- 
146,  on  the  doctrine  of  Thorog^ood  v, 
Bryin,  8  C.  B.  115,  showing  the  repa- 
diation  of  its  doctrine  not  only  in  the 
American  courts  but  also  in  the  Eng- 
lish  courts. 

lo  Thorogood  v,  Bryan,  8  C.  B.  115, 
it  was  held  that  a  passenger  iu  a  pub- 


lic conveyance,  injured  by  the  negli- 
gent management  of  another  convey- 
ance, cannot  maintain  an  action  against 
the  owner  of  the  latter,  if  the  driver  of 
the  former,  by  the  exercise  of  proper 
care  and  skill,  might  have  avoided  the 
accident  which  caused  the  injury. 
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supra^  is  the  other  case  supposed  to  be  at  variance  with  the 
decision  in  Homeland's  Case,  but  it  rests  upon  a  state  of  facts 
differing  widely  from  the  circumstances  of  the  case  at  bar  or  that 
of  Hogeland.  We  have  examined  the  case  with  care,  and  do 
not  think  it  justifies  the  use  sought  to  be  made  of  it,  as  the 
authority  upon  which  it  rests  does  not  sustain  it.  Like  this  court 
in  Hogeland's  Case,  so  the  court  in  Brickeirs  Case  quotes  Robin- 
son V.  N.  Y.  C.  &  H.  R.  R.  Co.,  (A  N.  Y.  ii,  as  authority. 
That  there  may  be  no  misapprehension  as  to  what  was  decided 
in  Robinson's  Case,  we  quote  the  language  of  Church,  Ch.  J., 
who  delivered  the  opinion.  He  says:  **  The  court  held  that  if 
the  defendant  was  negligent,  and  that  the  plaintiff  was  free  from 
negligence  herself,  she  was  entitled  to  recover,  although  the 
driver  might  be  guilty  of  negligence  which  contributed  to  the 
injury.  In  determining  this  question,  it  is  important  to  first 
ascertain  the  relation  which  existed  between  the  plaintiff  and 
Coulon,  the  driver.  It  is  very  clear,  and  was  found  by  the  jury, 
that  the  relation  of  master  and  servant  did  not  exist;  nor  was 
Coulon,  in  any  sense,  the  agent  of  the  plaintiff.  He  had  invited 
the  plaintiff  to  ride  to  a  certain  place,  which  she  declined,  but 
stated  that,  if  he  would  come  on  a  specified  day,  she  would  ride 
with  him  to  another  place,  where  she  desired  to  go  for  a  visit; 
and  it  was  during  that  ride  that  the  accident  occurred.  I  do  not 
think  the  change  affected  the  relation  between  the  parties.  It 
was  the  same  as  if  the  plaintiff  had  accepted  the  first  invitation. 
It  is  therefore  the  case  of  a  gratuitous  ride  by  a  female  upon  the 
invitation  of  the  owner  of  a  horse  and  carriage.  The  plaintiii 
had  no  control  of  the  vehicle,  nor  of  the  driver  in  its  manage- 
ment. It  is  not  claimed  but  that  Coulon  was  an  able-bodied, 
competent  person  to  manage  the  establishment,  nor  that  he  was 
intoxicated,  or  in  any  way  unfit  to  have  charge  of  it.  Upon 
what  principle  is  it  that  his  negligence  is  imputable  to  the  plain- 
tiff ?  It  is  conceded  that  if,  by  his  :»egligence,  he  had  injured  a 
third  person,  she  would  not  be  liable.  She  was  not  responsible 
for  his  acts,  and  had  no  right  and  no  power  to  control  them. 
True,  she  had  consented  to  ride  with  him ;  but,  as  he  was  i 
every  respect  competent  and  suitable,  she  was  not  negligent  i 
doing  so.  Can  she  be  held,  by  consenting  to  ride  with  him# 
guaranty  his  perfect  care  and  diligence?  There  was  no  necessi  y 
for  riding  with  him.  It  was  a  voluntary  act  on  the  part  of 
plaintiff,  but  it  was  not  an  unlawful  or  negligent  act.     She  w 
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injured  by  the  negligence  of  a  third  person,  and  was  free  from 
negligence  herself,  and  I  am  unable  to  perceive  any  reason  for 
imputing  Coulon's  negligence  to  her. "  (i)    As  already  stated,  the 
case  of  Thorogood  v,  Bryan,  supra,  had  been  for  many  years  the 
groundwork  of  the  English  cases  of  imputed  negligence,  and  had 
in  some  of  the  American  decisions  been  accepted  as  correct  in  prin- 
ciple; but  in  the  recent  case  of  The  Bernina,  12  Prob.  Div.  58 
(1887),  it  has  been   by  the  English  court  of  appeals  expressly 
overruled.(2)     Lord  Esher,  M.  R. ,  after  an  extended  review  of  the 
English  and  American  cases,  said :  *  *  After  having  thus  laboriously 
inquired  into  the  matter,   and  having  considered  the  case  of 
Thorogood  v.  Bryan,  8  C.  B.  115.  we  cannot  see  any  principle 
on  which  it  can  be  supported ;  and  we  think  that  with  the  excep- 
tion of  the  weighty  observation  of  Lord  Bramwell,  though  that 
does  not  seem  to  be  a  final  view,  the  preponderance  of  judicial 
and  professional  opinion  in  England  is  against  it,  and  that  the 
weight  of  judicial  opinion  in  America  is  also  against  it.     We  are 
of  opinion  that  the  proposition  maintained  in  it  is  erroneously 
unjust  and  inconsistent  with  other  recognized  propositions  of 
law.    As  to  the  propriety  of  dealing  with  it  at  this  time  in  a 
court  of  appeals,  it  is  a  case  which,  from  the  time  of  its  publica- 
tion, has  been  constantly  criticized,  and  no  one  can  have  gone  into 
or  have  abstained  from  going  into,  an  omnibus,  railroad,  or  ship 
on  the  faith  of  the  decision.     We  think  that,  now  that  the  ques- 
tion is  for  the  first  time  before  an  English  court  of  appeals,  the 
case  of  Thorogood  v.  Bryan,  8  C.  B.  115,  must  be  overruled.'* 
But,  whatever  conflict  may  be  found  to  exist  in  the  decisions 
relating  to  this  subject,  the  decided  weight   of  authority  is  in 
favor  of  the  view  heretofore  expressed  by  this  court ;  and,  upon 
further  reflection  and  consideration,  we  are  of  the  opinion  that 
the  doctrine  announced  in  the  Hogeland  Case  is  just  and  reason- 
able, and  based  upon  sound  principles  of  law  which,  in  a  case  such 
as  we  are  now  considering,  ought  not  to  be  modified  or  disturbed. 
There  are  two  exceptions  taken  to  the  admissibility  of  certain 
evidence.     The  first  relates  to  the  use  of  defendant's  time-table 
for  the  purpose  of  showing  the  distances  between  certain  stations 
on  defendant's  road,  and  also  as  showing  the  time  in  which  defend- 

X.  See  Note 00  Imputed  Negligence,  in  L.  R.,  13  App.  Cas.  i  (1888),  overrul- 
ia  IX  Am.  Neg.  Cas.  151-156.  ing  Thorogood  v,  Bryan,  8  C.  B.  115, 

discussed  in  the  Note  on  Repudiation 

2.  See  the  case  of  The  Bernina,  L.  of  the  Doctrine  of  Thorogood  v, 
R.,  12  Prob.  Div.  58  (1887),  affirmed    Bryan,  ii  Am.  Neg.  Cas.  145-146. 
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ant's  engineers  and  conductors  were  directed  to  run  its  trains 
between  the  same  stations  —  such  stations  being  those  located 
between  Camden  Station  and  the  Ridgely  street  crossing  —  when 
the  accident  happened.  We  fail  to  see  how  the  defendant  has 
been  injured  by  the  use  made  of  the  time-table,  especially  when 
considered  in  connection  with  the  other  testimony  in  the  cause. 
Whether  the  court  erred  or  not  in  the  admission  of  the  time- 
table offered  in  evidence,  as  an  abstract  legal  proposition,  will 
not  necessarily  justify  a  reversal  of  the  judgment.  If  the  evi- 
dence offered  and  admitted  could  not  properly  have  influenced 
the  jury  to  a  result  different  from  that  at  which  they  arrived  from 
the  consideration  of  the  other  evidence  in  the  cause,  then  in  such 
case,  if  it  were  improperly  admitted,  the  error  would  have  been  a 
mere  abstract  error,  which  would  not  work  a  reversal  of  the  judg- 
ment. It  has  been  almost  universally  held  that  neither  the 
admission  nor  the  exclusion  of  testimony,  when  it  does  not  appear 
to  have  affected  the  result  or  prejudiced  the  appellant,  will  be 
regarded  as  sufficient  ground  for  reversal. 

The  second  exception  is  taken  to  the  admissibility  of  one  of 
the  rules  of  the  defendant  company,  regulating  the  speed  of  pas- 
senger trains,  but  we  see  nothing  in  it  calculated  to  improperly 
interfere  with  or  prejudice  the  defendant. 

The  instructions  asked  by  the  plaintiffs  were  properly  granted. 
Nor  do  we  find  any  error  in  the  action  of  the  court  below  in 
rejecting  the  defendant's  first,  third,  fourth,  sixth,  seventh, 
eighth,  and  ninth  prayers.  The  defendant's  eighth  and  ninth 
prayers  contain  the  propositions  of  law  whch  we  have  discussed 
at  some  length  herein,  and  they  have  been  disposed  of  by  what 
has  already  been  said.  It  seems  to  us  that,  by  the  defendant's 
second,  fifth,  and  tenth  prayers,  granted  by  the  court,  the  jury 
were  instructed  in  terms  quite  as  favorable  as  the  defendant  was 
entitled  to  receive.  The  judgment  must  therefore  be  affirmed. 
Judgment  affirmed,  with  costs. 

NOTES    OF    MARYLAND    CASES    RELATING    TO    COLLI- 
SIONS  BETWEEN  VEHICLES  AND  TRAINS. 

See  the  following  Maryland  cases  arising  out  of  collisions  and 
accidents  at  crossings  to  persons  driving  across  railroad  tracks. 

Driving  across  track  in  covered  wagon  —  Contributory  negligence. 
ItiSrAT'E.  (use  of  Foy)  t'.  Philadelphia,  Wilmington  &  Balti- 
more K.    R.  Co.^    4^   j^d.   76    (April  Term,   1877)^  judgment   for 


\^ 
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defendant  was  affirmed  in  action  for  negligent  killing  of  a  person 
who,  while  riding  alone  in  a  covered  carriage  and  driving  at  a  slow 
pace,  was  struck  by  defendant's  express  train  as  he  was  crossing 
the  railroad  track.  The  usual  signals  of  approach  of  train  were 
given,  but  the  deceased  drove  on  without  stopping.  Held^  that 
deceased  was  guilty  of  contributory  negligence  or  want  of  ordinary 
care.  It  was  also  held  that  "  railroad  trains  are  liable  to  be  detained 
by  various  causes,  without  any  fault  of  the  company,  and  negli- 
gence cannot  be  imputed  to  the  company  from  the  fact  that  a  train 
may  be  behind  the  usual  time."  ZT^r/^,  also,  that  **  the  law  does 
not  impose  the  obligation  upon  a  railway  company  to  station  per- 
sons at  every  crossing  of  a  public  road  to  warn  travelers  of  approach- 
ing trains." 

Driving  in  covered  wagon  —  Duty  of  traveler  to  look  and  listen. 
In  Maryland  Central  R.  R.  Co.  v,  Neubeur,  62  Md.  391 
{April  Term^  ^^^4)^  judgment  for  plaintiff  for  $500  damages  for 
injuries  sustained  by  plaintiff  by  reason  of  a  collision  with  one  of 
defendant's  engines,  at  a  railroad  crossing,  while  plaintiff  was  cross- 
ing track  in  a  covered  wagon,  was  reversed  on  ground  of  erroneous 
instruction  on  contributory  negligence,  which  instruction  failed  to 
define  with  accuracy  the  relative  duties  and  obligations  of  the  par- 
ties, having  proper  regard  to  the  nature  of  the  accident  and  the 
facts  of  the  case. .  It  was  also  held  that  in  the  absence  of  statutory 
requirement,  there  is  no  legal  obligation  on  part  of  railroad  com- 
pany to  keep  at  crossings  of  public  country  roads  flagmen  to  warn 
travelers  of  passing  of  trains.  Held,  also,  that  travelers  about  to 
cross  railroad  tracks  should  look  and  listen  for  approaching  trains, 
and  failure  of  train  to  signal  its  approach  will  not  excuse  traveler 
from  duty  of  exercising  reasonable  precaution. 

Backing  horse  and  wagon  near  track  —  Collision  with  train 
In  Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co.  v.  Steb- 
BiNG,  62  Md.  573  {October  Term,  i^^4\  where  plaintiff,  a  laborer 
00  the  town  highway,  had  backed  horse  and  wagon  close  to  defend- 
ant's track,  and  was  injured  in  collision  between  train  and  wagon, 
judgment  for  plaintiff  for  $2,500  was  reversed  for  erroneous  instruc- 
tion as  to  negligence  of  the  parties. 

Collision  at  private  crossing. 

In  Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co.  v,  Fronk, 
^7  Md.  339  {April  Term,  1887),  it  was  held  that  **  the  failure  to  ring 
the  bell  or  blow  the  whistle  of  a  locomotive  at  a  private  crossing  in 
the  open  country,  guarded  by  gates  on  cither  side,  where  there  was 
no  station  for  passengers  or  freight,  nor  any  side  track   and  where 
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no  trains  ever  stopped;  where  for  more  than  twenty  years  no  whistle 
had  ever  been  sounded,  nor  whistling  post  put  up,  nor  any  request 
therefor  made  by  the  owners  of  the  property  entitled  to  use  the 
crossing;  and  where  the  line  of  the  railroad  on  either  side  was 
nearly  straight,  is  not  evidence  to  go  to  the  jury  of  culpable  negli- 
gence on  the  part  of  a  railroad  company."  In  this  case  plaintifiF 
was  driving  an  empty  two-horse  wagon  across  the  defendant's  rail- 
road tracks  at  a  private  crossing  and  was  struck  by  an  express 
train.     Judgment  for  plaintiff  reversed. 

Driving  across  track  on  dark  night  —  Failure  to  look  and  listen  — 
Negligence  for  jury. 

In  State  (use  of  Steever)  v.  Union  R.  R.  Co.  et  al.,  70  Md.  69 
{October  Term^  iSSS)y  judgment  for  defendant  was  reversed,  the 
syllabus  of  the  official  report  stating  the  case  as  follows:  "In  an 
action  against  a  railroad  company  to  recover  damages  for  the  kill- 
ing of  a  person,  it  appeared  that  the  deceased,  a  skilful  driver,  was 
driving  along  a  turnpike  towards  a  railroad  crossing  on  a  dark,  rainy 
night,  at  a  time  when  there  was  no  reason  to  expect  a  train  or 
engine;  while  crossing  the  track  he  was  killed  by  an  engine  and 
tender  going  down  grade  at  the  rate  of  from  twelve  to  fifteen  miles 
}  an  hour,  no  steam  being  used.     The  engine  made  no   noise,  and 

gave  no  signal  of  its  approach  and  there  was  no  light  on  it  which 
could  be  seen ;  nor  was  any  notice  given  to  the  deceased  by  the 
watchman  at  the  crossing  whose  duty  it  was  to  give  warning.  If 
the  deceased  had  stopped,  looked  and  listened  any  number  of  times, 
there  was  nothing  which  could  have  been  seen  or  heard.  Held^ 
that  this  evidence  did  not  show  negligence  on  the  part  of  the 
deceased,  and  the  case  should  not  have  been  withdrawn  from  the 
jury. 

See  also  subsequent  decision  in  the  Steever  Case,  72  Md.  153 
{January  Term^  i^9o\  where  defendant  railroad  company  appealed 
from  judgment  rendered  for  plaintiff  and  judgment  was  reversed. 

Driving  across  electric  railway  track  —  Contributory  negligence, 

%  In  Lake  Roland  Elevated  R'y  Co.  v.  McKewen,  80  Md.  593 
(Marc/if  iSpj),  judgment  for  plaintiff  fur  $200  for  injuries  10  person 
and  property  caused  by  negligence  of  defendant  was  affirmed,  the 
syllabus  of  the  official  report  stating:  "  Although  the  plaintiff  in 
this  case  was  guilty  of  contributory  negligence  in  attempting  to 
drive  across  the  tracks  of  the  defendant,  an  electric  railway  com- 
pany, without  slacking  his  speed  and  looking  in  both  directions  as 
soon  as  he  was  able  to  do  so,  in  order  to  see  if  a  car  was  approach- 
ing from  either  direction,  yet,  if  the  motorman  of  the  car  could 
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have  seen  that  the  plaintifif  was  about  to  cross  in  front  in  a  position 
of  danger,  and  could,  by  the  exercise  of  reasonable  care,  have 
avoided  the  injury,  then  the  defendant  is  liable." 

Collision  with  train  while  crossing  track. 

In  Western  Maryland  R.  R.  Co.  v.  Kehoe,  Z^  Md.  434  {/une^ 
1^96)^  judgment  for  plaintifif  for  $12,000,  who  was  injured  in  col- 
lision with  train  while  driving  across  defendant's  track,  was  reversed 
for  erroneous  rulings  on  the  question  of  negligence  of  the  parties. 

See  subsequent  decision  in  the  Kehoe  Case,  86  Md.  43,  3  Am. 
Neg.  Rep.  415  {^June^  i^97)%  '^  which  verdict  and  judgment  for 
plaintiff  for  $11,000  was  affirmed. 

Mules  killed  and  vehicles  destroyed  in  collision  at  private  crossing. 
In  Annapolis  &  Baltimore  Short  Line  R.  R.  Co.  v.  Pumphrey, 
71  Md.  82  (January  Term^  i^9o)y  action  to  recover  value  of  two 
mules,  which  were  killed,  and  a  cart,  which  was  destroyed,  in  a  col- 
lision with  one  of  defendant*s  engines  at  a  point  where  a  private 
way  or  farm  crossing  intersected  the  railroad,  judgment  for  plain- 
tiff was  reversed  on  ground  of  insufficient  evidence  of  negligence  on 
part  of  defendant  to  warrant  submission  of  case  to  jury. 

Person  riding  horse  injured  by  fright  of  animal  at  noise  of  steam  from 
engine, 

DuvALL  V,  Baltimore  &  Ohio  R.  R.  Co.,  73  Md.  516  (January 
Term,  i8gi)^  was  an  action  for  injuries  sustained  by  plaintifif,  who 
was  thrown  from  her  horse  which  she  was  riding  by  reason  of  the 
horse  taking  fright  at  the  noise  of  steam  emitted  from  defendant's 
engine  at  a  railroad  crossing.  Judgment  for  defendant  affirmed,  it 
being  held  that  it  was  not  guilty  of  negligence. 

COOKE  V.  BALTIMORE  TRACTION  COMPANY. 

Court  of  Appeals,  Maryland,  March  Term,  iSg§, 

[Reported  in  80  Md.  551.] 

STREET  AND  STEAM  RAILROADS  — TRACK  —  NEGLIGENCE.  —There  is 
no  analogy  between  a  case  growing  out  of  an  injury  caused  by  a  street-rail- 
way car  to  a  person  rightfully  upon  the  public  thoroughfare  and  a  case 
involving  an  injury  inflicted  by  a  steam-railroad  train  on  a  trespasser 
wrongfully  upon  the  latter  company's  right  of  way. 

RECKLESS  DRIVING  OF  STREET  CAR  — NEGLIGENCE.  —  The  reckless 
propulsion  of  a  traction  or  electric  car  at  full  speed  around  the  corners  of 
streets  in  populous  cities,  without  ascertaining  that  the  track  is  clear,  is  an 
act  of  gross  negligence. 

COLLISION  BETWEEN  STREET  CAR  AND  VEHICLE-  CONTRIBUTORY 
NEGLIGENCE.  —  Where  plaintiff,  while  driving  at  night  upon  defendant's 
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street-car  track,  after  crossing  the  street  where  the  track  turned  the  corner, 
looked  to  see  if  a  car  was  approaching  and  neither  saw  nor  heard  one,  but 
about  ten  feet  from  the  corner  one  of  defendant's  cars,  running  at  full  speed, 
without  a  headlight  and  giving  no  signal,  turned  the  corner  and  crashed 
into  plaintiff's  buggy,  it  was  held  that  such  facts  constituted  sufficient  evi. 
dence  of  defendant's  negligence,  and  that  plaintiff  having  made  every 
reasonable  effort  to  look  and  listen,  his  failure  to  see  or  hear  the  can 
approaching  was  not  contributory  negligence  as  matter  of  law,  and  it  was 
error  to  direct  verdict  for  defendant. 

Appeal  from  judgment  for  defendant  in  the  Baltimore  City 
Court.     The  facts  appear  in  the  opinion.     Judgment  reversed. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  trial  court 
(Wright,  J.),  instructed  the  jury  that  "  though  they  should  find 
the  defendant  guilty  of  negligence,  yet  the  uncontradicted  evi- 
dence shows  that  the  accident  happened  by  reason  of  the  contrib- 
utory negligence  of  the  plaintiff,  and  their  verdict  must  therefore 
be  for  the  defendant."  The  Court  of  Appeals  held  this  instruc- 
tion to  be  reversible  error. 

Wm.  Pinkney  Whyte,  for  appellant. 

Edward  Duffy,  for  appellee. 

McSherry,  J.  —  This  is  another  of  the  numerous  negligence 
cases  which  have  come  before  us  from  Baltimore  city  since  the 
rapid  transit  system  was  introduced  there.  It  is  a  case  growing 
out  of  the  alleged  carelessness  of  the  employees  of  the  street-rail- 
way company,  whereby  the  vehicle  of  the  plaintiff,  which  was 
rightfully  on  a  public  street  of  Baltimore,  was  run  into  and  demol- 
ished by  a  cable  car  belonging  to  and  operated  by  the  defendant 
company.  The  legal  principles  applicable  to  and  governing 
such  a  case  have  been  frequently  and  explicitly  announced  by 
this  tribunal,  but  repeated  efforts  to  invoke  and  rely  on  doctrines 
which  have  exclusive  application  to  a  totally  different  class  of 
decisions  render  it  necessary  for  us  to  briefly  reiterate  what  was 
supposed  to  be  thoroughly  and  definitely  settled.  There  is,  to 
begin  with,  no  possible  analogy  between  a  case  growing  out  of 
an  injury  caused  by  a  street-railway  car  to  a  person  rightfully 
upon  the  public  thoroughfare  and  a  case  involving  an  injury 
^inflicted  by  a  steam-railroad  train  on  a  trespasser  wrongfully  upon 
the  latter  company's  right  of  way.  And  this  is  so  because  the 
citizen  has  the  same  privilege  to  use  the  street  for  travel  that  the 
street-railway  company  has  for  propelling  its  cars  thereon ;  and 
the  railway  company  has,  apart  from  its  franchise  to  lay  its  rails, 
no  right  to  the  use  of  the  street  as  a  highway,  superior  in  any 
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degree  to  that  possessed  by  the  humblest  individual.  The  fran- 
chise to  lay  its  rails  upon  the  bed  of  a  public  street  gives  to  the 
company  no  right  to  the  exclusive  use  of  that  street,  and  in  no 
respect  exempts  it  from  an  imperative  obligation  to  exercise  due 
and  proper  care  to  avoid  injuring  persons  who  have  an  equal 
right  to  use  the  same  thoroughfare.  It  is  bound  to  take  notice 
of,  recognize,  and  respect  the  rights  of  every  pedestrian  or  other 
traveler,  and  if,  by  adopting  a  motive  power  which  has  increased 
the  speed  of  its  cars,  it  has  thereby  increased,  as  common  obser- 
vation demonstrates,  the  risks  and  hazards  of  accidents  to  others, 
it  must,  as  a  reciprocal  duty,  enlarge,  to  a  commensurate  extent, 
the  degree  of  vigilance  and  care  necessary  to  avoid  injuries 
which  its  own  appliances  have  made  more  imminent.  This  is  so 
self-evident  and  manifest  that  no  argument  is  needed  to  support 
it.  Negligence  is  essentially  relative  and  comparative,  not  abso* 
lute.  It  is  not  even  an  object  of  simple  apprehension  apart 
from  the  circumstances  out  of  which  it  grows.  As  these  circum- 
stances necessarily  vary  in  their  relations  to  each  other  under 
different  surroundings,  they  inevitably  change  their  original 
signification  and  import.  Hence  it  is  intrinsically  true  that  those 
things  which  would  not,  under  one  condition,  constitute  negli- 
gence, would,  on  the  other  hand,  under  a  different,  though  not 
necessarily  an  opposite,  condition,  most  unequivocally  indicate 
its  existence.  Thus  an  act  which  would  have  been  neutral  or 
indifferent  when  street  cars  were  drawn  by  horses  at  a  compara- 
tively low  rate  of  speed,  and  could  consequently  be  readily 
brought  to  a  stop  as  occasion  required,  would  become  culpably 
negligent  since  the  change  of  motive  power,  and  the  great 
acceleration  of  speed  incident  thereto  under  the  rapid  transit  sys- 
tem. The  existence  of  negligence  is,  therefore,  to  be  sought  for 
in  the  facts  and  surroundings  of  each  particular  case.  But  there 
will  generally  be  found  standing  prominently  out  in  many 
instances  of  this  character  a  disregard  of  the  safety  of  others,  a 
want  of  caution  to  avoid  injury  where  the  duty  to  use  that  caution 
is  incumbent,  and  a  reckless  or  heedless  use  of  dangerous  agen- 
cies in  localities  where  the  peril  from  their  use  is  obvious.  When 
these  conditions,  or  any  of  them,  are  presented,  and  an  injury  is 
inflicted  in  consequence  upon  another,  a  case  of  actionable  neg- 
ligence has  been  made  out,  provided  the  plaintiff  is  himself  free 
from  contributing  blame. 
Now,   the  case   before   us,   as  presented    by  the  plaintiff's 
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evidence,  discloses  the  following  facts:  The  defendant  operates 
its  street  cars  by  a  cable.  Part  of  its  route  extends  over  portions 
of  Fayette  and  Gilmor  streets.  At  the  intersection  of  these  two 
streets  the  double  tracks  of  the  company  curve  sharply  around 
the  northeast  corner.  The  right-hand  track  on  Fayette  street  as 
you  face  the  west  is  used  by  cars  going  west  on  that  street  and 
north  on  Gilmor  street,  and  the  left-hand  track  is  used  by  cars 
going  south  on  Gilmor  and  east  on  Fayette  streets.  The  plain- 
tiff, who  is  a  physician,  was  returning,  in  his  buggy,  about  a 
quarter  before  eleven  on  the  night  of  the  accident,  from  visiting  a 
patient  who  lived  on  Gilmor  street,  south  of  Fayette.  Driving 
to  the  northward  on  Gilmor  street,  he  kept,  as  he  ought  to  have 
done,  on  the  right,  or  eastern,  side.  Before  reaching  Fayette 
street,  which  he  was  compelled  to  cross  in  order  that  he  might 
continue  on  up  Gilmor  street,  he  saw  a  car  coming  south  on 
Gilmor  north  of  Fayette  street,  towards  him.  When  it  reached 
the  point  where  the  curve  bending  into  Fayette  street  begins, 
it  stopped.  After  he  had  passed  the  building  line  of  Fayette 
street,  he  looked  east,  down  Fayette  street,  to  see  if  a  car  was 
approaching  on  the  right-hand  track,  up  that  street,  towards 
Gilmor  street,  and  he  neither  saw  nor  heard  one.  The  boy  who 
was  with  him  leaned  out  of  the  buggy,  and  also  looked,  with  a 
like  result.  There  were  street  lights  burning  on  the  corners  of 
these  streets.  The  plaintiff  was  driving  at  a  speed  of  four  or 
five  miles  an  hour.  From  the  time  he  emerged  from  behind 
the  houses  on  Gilmor  street  and  passed  the  building  line  of 
Fayette  street,  with  their  lights  shining  full  upon  him,  he  was 
clearly  in  a  position  where  the  gripman  of  the  car  going  west  on 
Fayette  street  had  an  unobstructed  view  of  him ;  and  the  grip- 
man  either  saw,  or  by  the  use  of  the  slightest  care  could  have 
seen,  that  the  plaintiff  was  driving  straight  towards  the  track 
upon  which  the  car  was  moving.  Notwithstanding  this,  he  rang 
no  bell,  gave  no  signal  or  warning,  but  swung  his  car  around  the 
curve  into  Gilmor  street  at  full  speed,  without  a  headlight,  and 
about  ten  feet  north  of  the  northeast  corner  crashed  into  the  plain- 
tiff's buggy,  forcing  it  against  the  car  standing  on  the  opposite 
track,  and  shivered  it  into  splinters.  The  gripman  had  ample 
time  to  check  the  speed  of  his  car;  and,  if  he  saw  that  the  plain- 
tiff was  driving  to  a  place  of  peril,  he  was  bound  to  stop,  and 
avoid  a  collision  otherwise  inevitable.  If  he  did  not  see  the 
plaintiff,  he  was  equally  negligent  in  not  stopping  before  sweeping 
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around  the  curve,   because  a  proper  regard   for  the  safety  of 
persons  who  might  be  rightfully  on  the  east  side  of  Gilmor  street 
above  Fayette,  and  who  would  therefore  be  beyond  the  reach  of 
his  vision  by  reason  of  the  intervening  buildings  along  the  north 
side  of  Fayette  street,  imperatively  required  him  to  stop  before 
venturing  around  the  curve,   and   to   ascertain   that   the  track 
beyond  or  north  of  the  corner  was  clear.     There  could  scarcely 
be  a  more  flagrant  act  of  gross  negligence  than  the  reckless  pro- 
pulsion of  a  traction  or  electric  car  at  full  speed  around  the  cor- 
ners of  streets  in  populous  cities.     To  escape  the  consequences 
of  such  wanton  carelessness,  these  companies  should  cause  their 
cars  to  stop   before  turning  such   curves,  and  then  to  proceed 
under  perfect  control  until  the  curve  has  been  passed,  and  the 
straight  track  comes  into  unobstructed  view.     It  is  no  answer  to 
say  that  this  would  occasion  the  companies  great  inconvenience 
and  delays.     The  safety  of  persons  rightfully  on  the  thorough- 
fares is  not  to  be  put  in  peril  because  a  due  regard  for  that  safety 
will  impose  upon  and  exact  from  street-railway  companies  using 
dangerous  agencies  such  additional  inconveniences  and  delays. 
Upon  the  question,  then,  of  the  defendant's   negligence,  there 
was  ample  evidence  to  go  to  the  jury.     The  Baltimore  City 
Court,  however,  at  the  instance  of  the  defendant,  directed  the 
jury  to  render  a  verdict  for  the  defendant  upon  the  ground  that 
the  accident  happened  by  reason  of  the  contributory  negligence 
of  the  plaintiff.     The  verdict  was  so  returned  and  recorded,  and 
judgment  was  entered  thereon  in  behalf  of  the  defendant,  and 
the  plaintiff  then  took  this  appeal.     The  instruction  thus  granted 
is  erroneous.     It  cannot  be  pretended  that  the  plaintiff  blindly 
drove  into  a  perilous  situation,  or  was  careless  as  to  his  own 
safety.     He  and  the  boy  who  was  with  him  looked  down  Fayette 
street,  in  the  direction  an  approaching  car  would  come,  before 
driving  over  the  tracks.     That  he  saw  and  heard  no  car  coming 
up  that  street  is  of  itself  no  evidence  of  contributing  negligence, 
because  he  made  every  reasonable  effort  to  both  look  and  listen 
for  the  approach  of  one ;  and  herein  the  case  at  bar  widely  differs 
from  Dyrenfurth's  Case,  73   Md.    374  (i).     His  not  seeing  it, 

I.  CoHtrihtiory  mglij^ence  in  crossing  "  an  adult  in  full  possession  of  his  fac- 

fr«ri—  The     Dyrenfurtk       case,  —  In  ulties,    without  stoppini;  to   look,  at- 

Statk  (use  of  Dyrenfurth)  v.  Balti-  tempted  to  cross  a  railroad  track  within 

Mou  &  Ohio  R.  R.  Co.,  73  Md.  374  from  three  to  six  feet  of  an  approach- 

(JeMwary  Term,  /^Sp// it  appeared  that  ing  engine,  which  was  runi\ing  back- 
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even  though  he  did  look  for  it,  is  quite  a  different  thing  from 
his  not  seeing  it  by  reason  of  his  failure  to  look  at  all.  In  the 
latter  instance  his  failure  to  see  it  would  have  resulted  from  his 
omission  to  do  that  which  it  was  his  plain  duty  to  do,  viz.,  to 
look ;  whereas,  in  the  first  instance,  his  failure  to  see  it  might 
have  resulted  from  one  or  more  of  many  causes  which  involved 
no  negligence  on  his  part  whatever.  To  say  that  a  failure  to  see 
the  car  when  he  did  look  is,  as  an  indication  of  negligence,  equiv- 
alent to  a  failure  to  see  it  when  he  did  not  look,  is  to  ignore  the 
self-evident  difference  between  an  affirmative  attempt  to  avoid 
an  injury  and  a  reckless  indifference  to  the  happening  of  one. 
He  had  a  right  to  drive  along  the  streets,  and,  after  he  had 
looked,  and  had  seen  no  car  approaching  on  Fayette  street,  he 
had  the  further  right  to  cross  the  tracks,  and  to  assume  that  he 
would  not  be  recklessly  run  down.  In  exercising  these  rights 
he  did  precisely  all  that  a  cautious  and  prudent  man  would  have 
done  under  the  like  conditions.  This  is  all  the  evidence  of  con- 
tributing negligence  which  the  record  discloses,  the  defendant 
having  adduced  no  evidence  at  all.  There  is  no  such  distinct, 
prominent,  and  decisive  fact  proved,  about  which  ordinary  minds 

ward  at  the  rate  of  from  ten  to  fifteen  of  a  moving  engine  and  so  near  to  it 

miles  an  hour,  and  was  struclc  by  the  that  no  person  of  ordinary  prudence 

tender  of  the  engine  and  Icilled.     The  would  have  made  the  attempt." 

deceased  lived  within  a  short  distance  In  the  Harvey  case,  supra^  the  plain, 

of   the   place   where   the   accident  oc-  tif!  fell  as  she  was  passing  over  the 

curred,  and  its  surroundings  were  well  track,  sustaining  injuries  resulting  in 

known  to  him.     Held:   isi.    That  the  her  death.     Judgment  for  defendant 

deceased  was   guilty    of  contributory  was  reversed  for  failure  to  instruct  as 

negligence  as  a  matter  of  law,  and  a  to  duty   of  railroad   company   to  use 

recovery  could  not  be  had  against  the  every  reasonable  efifort  to  avoid  accl- 

railroad  company.    2d.  That  conceding  dent  as  soon  as  plaintiff's  danger  was 

that  the  company  was  also  guilty  of  discovered, 
negligence,  this  would  not  affect  the  case 

in  the  absence  of  evidence  to  show  that  The  Mali  case,  —  In    Baltimore   & 

the  injury  sustained  was  the  direct  con-  Ohio   R.    R.  Co.  v.   Mali,  66  Md.  53 

sequence  of  such  negligence."     Follow-  (April  Term,  1886)^  it  was  held  that  a 

inj^  the  ruling  in  Baltimore  &  Ohio  R.  person  who  attempts  to  cross  a  railroad 

R.  Co.  V,  Mali,  66  Md.  53.                        ,  track,   in  view  of  an  engine   movinfc 

In  the  Dyrenfurth  case,  supra,  the  toward  him,  and  not  more  than  twelve 

court  said:  "  The  decisive  and  control-  feet  from  him,  was  guilty  of  contribu- 

ling  fact  in  this  case."  like  the  case  of  tory    negligence    as    matter    of    law. 

State  (use  of  Harvey)  ?/.  Baltimore  &  Judgment  for  plaintiff  for  $5,000  re  a- 

Ohio  R.  R.  Co..  69  Md.  339  (1888),  dered  in  the  Circuit  Court,  Baltimore 

"  was  the  voluntary  attempt  of  the  de-  county,  reversed, 
ceased  to  cross  the  tracks  in  full  view 
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would  not  differ,  as  to  justify  the  court  in  pronouncing  the  plain- 
tiff's conduct  such  contributing  negligence  in  law  as  would  pre- 
clude him  from  recovering.  Where  the  nature  and  attributes  of 
the  act  relied  on  to  show  negligence  contributing  to  the  injury 
can  only  be  correctly  determined  by  considering  all  the  attending 
and  surrounding  circumstances  of  the  transaction,  it  falls  within 
the  province  of  the  jury  to  pass  upon  and  characterize  it,  and  it 
is  not  for  the  court  to  determine  its  quality  as  matter  of  law. 
Fitzpatrick's  Case,  35  Md.  32;  Dougherty's  Case,  36  Md.  366; 
Miller's  Case,  29  Md.  252;  Cumberland  Valley  R.  Co.  v,  Mau- 
gans,  61  Md.  53,  3  Am.  Neg.  Cas.  648;  Van  Steinburg's  Case, 
17  Mich.  99.  For  the  reasons  we  have  given,  we  think  this  case, 
upon  the  plaintiff's  showing,  ought  to  have  been  submitted  to 
the  jury,  and  hence  there  was  reversible  error  in  withdrawing  it 
from  their  consideration.  The  judgment  will  accordingly  be 
reversed,  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  with  costs  above  and  below,  and  a  new  trial 
awarded. 

BALTIMORE  TRACTION  COMPANY  v.  APPEL. 

Court  of  Appeals^  Maryland^  March  Term^  1^95' 

[Reported  in  80  Md.  603.] 

COLLISION  BETWEEN  STREET  CAR  AND  VEHICLE—  CONTRIBUTORY 
j  NEGLIGENCE—  INSTRUCTION.  —  In  an  action  to  recover  damages  for 

I  Injuries  sustained  by  plaintiff  who,  wliile  slowly  driving  across  defendant's 

track,  was  slrack  by  a  street  car  which  he  first  saw  approaching  a  little  more 
than  three  hundred  feet  away,  it  was  held  that  an  Instruction  was  properly 
given  where  the  court  charged  the  jury  that  if  plaintiff  was  guilty  of  want 
of  reasonable  and  ordinary  care  in  attempting  to  cros9  the  tracks  of  defend- 
ant under  the  circumstances  of  the  case  then  he  was  not  entitled  to  recover 
unless  the  motorman  could  have  avoided  the  accident  by  the  use  of  ordinary 
care  after  he  saw,  or  by  the  use  of  ordinary  care  might  have  seen,  that  plain- 
tiff was  on  the  track  and  in  danger  of  being  struck  by  the  car. 

Appeal  from  Superior  Court,  Baltimore  City.  Judgment  for 
plaintiff  affirmed. 

"  The  evidence  showed  that  the  plaintiff,  driving  east  in  a 
one-horse  wagon,  on  an  intersecting  street,  came  to  Charles 
street,  where  are  the  double  tracks  of  the  defendant,  an  electric- 
railway  company.  When  his  horse  reached  the  first,  or  western 
track,  plaintiff  looked  south  and  saw  a  car  about  337  feet  distant 
Vol.  XII  —  2 
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coming  north  on  the  second  or  eastern  track.  Plaintiff  kept  on, 
and  the  car.  continuing  its  course,  struck  the  hind  wheel  of 
plaintiff's  wagon,  throwing  him  out  and  causing  serious  injury. 
When  plaintiff's  horse  reached  the  second  track,  the  car  was  dis- 
tant about  one  hundred  feet.  The  testimony  on  the  part  of  the 
plaintiff  was  further  to  the  effect  that  no  bell  was  rung;  that  the 
motorman  did  not  endeavor  to  stop  the  car,  but  that  he  could 
have  done  so.  and  that  plaintiff  was  going  at  the  "rate  of  about 
three  miles  an  hour.  The  defendant's  evidence  was  that  the 
motorman  made  every  effort  to  stop  the  car  when  he  saw  that 
plaintiff  was  on  the  track  and  a  collision  imminent,  that  the  gong 
was  constantly  rung  and  cries  of  warning  uttered  by  the  motor- 
man,  and  that  the  plaintiff,  just  before  the  accident,  was  not 
looking  in  the  direction  of  the  car  and  had  the  reins  hanging 
loosely  down. 

**  The  plaintiff  offered  five  prayers.  The  first,  to  the  effect 
that  if  the  accident  was  caused  by  the  negligence  of  the  defend- 
ant's motorman,  then  the  plaintiff  is  entitled  to  recover;  the 
second,  that  the  burden  of  establishing  the  contributory  negli- 
geifte  of  the  plaintiff  is  on  the  defendant ;  the  third,  that  if  the 
motorman  could  have  seen  that  the  plaintiff  did  not  hear  or  com- 
prehend  the  signals  given,  then  it  was  his  duty  to  stop  the  car; 
the  fourth,  that  even  if  the  plaintiff  was  guilty  of  contributory 
negligence,yet  he  is  entitled  to  recover  if  the  motorman  could 
have  avoided  the  injury  by  the  use  of  ordinary  care,  after  he 
saw,  or  might  have  seen,  that  the  plaintiff  was  in  danger. 

"  The  defendant  offered  twelve  prayers.  The  first  and  third, 
to  the  effect  that  since  the  uncontradicted  testimony  showed  that 
the  accident  was  caused  by  the  plaintiff's  contributory  negli- 
gence, the  verdict  must  be  for  the  defendant ;  the  second,  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  defendant ; 
the  fifth,  that  if  the  motorman  did  everything  possible  to  stop 
the  car  when  he  saw  that  the  plaintiff  had  put  himself  in  a  posi- 
tion of  peril,  the  verdict  must  be  for  the  defendant;  the  sixth, 
that  the  burden  of  proof  to  show  negligence  is  on  the  plaintiff ; 
the  twelfth  related  to  the  imperfect  condition  of  the  car  under 
the  second  count  of  the  declaration;  the  eleventh,  that  if  *  the 
jury  shall  find  that  the  plaintiff  drove  across  the  tracks  of  the 
defendant  in  front  of  a  moving  car  which  he  saw  was  coming 
with  the  rapidity  and  at  the  distance  testified  to  by  him,  and 
was  struck  by  the  car;  and  if  they  shall  further  find  that  the 
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plaintiff  did  not  watch  the  car,  and  that  had  the  plaintiff  watched 
the  car  he  could  have  seen  either  that  the  motorman  was  not 
going  to  stop  the  car  or  could  not  stop  the  car  in  time  to  pre- 
vent  a  collision,  and  could  have  avoided  a  collision  by  whipping 
I  his  horse  or  by  the   use   of  any  diligence  whatever,   they  are 

!  instructed  that  he  was  guilty  of  contributory   negligence,   and 

their  verdict  must  be  for  the  defendant;  and  there  is  no  evidence 
to  show  that  the  plaintiff  did  whip  his  horse  or  use  any  diligence 
whatever. '  The  other  prayers  were  to  the  effect  that  the  act  of 
the  plaintiff  in  driving  his  wagon  slowly  in  front  of  a  rapidly 
moving  car,  which  he  plainly  saw  approaching,  was  such  contrib- 
utory negligence  as  to  bar  recovery,  unless  defendant  failed  to 
exercise  reasonable  care  under  the  circumstances  or  was  guilty 
of  wanton  neglect. 

"  The  court  b^low  granted  all  the  prayers  offered  by  the  plain- 
tiff, except  the  third,  which  it  rejected,  and  rejected  all  the 
prayers  offered  by  the  defendant,  except  the  twelfth,  which  it 
granted,  and  in  lieu  of  the  defendant's  rejected  prayers  the  court 
granted  the  following  instruction  of  its  own : 
I  "  *  If  the  jury  find  that  the  plaintiff  was  guilty  of  the  want  of 

reasonable  and  ordinary  care  in  attempting  to  cross  the  tracks  of 
the  defendant  under  the  circumstances  testified  to,  then  he  is  not 
entitled  to  recover  unless  they  believe  from  the  evidence  that  the 
motorman  could  have  avoided  the  accident  by  the  use  of  ordinary 
care  after  he  saw,  or  by  the  use  of  ordinary  care  might  have  seen, 
that  the  plaintiff  was  on  the  track  and  was  in  danger  of  being 
struck  by  the  car. ' 

After  the  argument  of  counsel  before  the  jury,  the  defend- 
ant prayed  the  court  to  submit  the  following  interrogatories  to 
the  jury,  to  be  answered  by  them :  I.  Could  the  motorman  of 
the  defendant,  after  he  discovered  the  peril  of  the  plaintiff,  have 
stopped  his  car  in  time  to  prevent  the  accident  while  the  wagon 
of  the  plaintiiff  was  crossing  the  track  at  the  speed  at  which 
said  wagon  was  going?  II.  Did  the  motorman  use  reasonable 
care  to  stop  the  car  after  he  became  aware  of  the  plaintiff's  peril? 
III.  Could  the  motorman  have  stopped  the  car  in  time  to  avert 
the  accident?  IV.  Could  the  plaintiff  have  averted  the  accident 
by  the  use  of  ordinary  care? 

And  the  court  refused  to  submit  said  interrogatories,  and 
passed  the  following  order  thereon,  viz : 

The  court  declines  to  submit  the  above  interrogatories:  ist. 
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Because  they  are  substantially  covered  by  the  instruction  given ; 
2d.  Because  not  having  been  submitted  until  the  arguments  to 
the  jury  have  been  concluded  and  the  jury  is  about  to  retire, 
they  are  too  late. ' 

"  The  defendant  excepted  to  the  refusal  of  the  Court  to  sub- 
mit said  interrogatories  to  the  jury,  as  well  as  to  its  action  in 
granting  the  above-mentioned  instructions  and  refusing  the 
defendant's  prayers.  The  jury  returned  a  verdict  for  the  plain- 
tiff  for  $700,  and  from  the  judgment  thereon  the  defendant 
appealed." 

Edward  Duffy,  for  appellant. 

C.  D.  McFarland,  Emil  Budnitz  and  Peter  J.  Campbell, 
for  appellee. 

Briscoe,  J.  —  The  appellee  brought  suit  against  the  appellant, 
a  street-railway  company  operating  its  lines  in  the  city  of  Balti- 
more, for  injuries  sustained  by  reason  of  the  negligence  of  one 
of  its  employees  while  propelling  an  electric  car  on  the  public 
streets  of  that  city.  The  case  was  tried  before  a  jury  and,  the 
judgment  being  for  the  plaintiff,  the  company  has  appealed. 
The  questions  arise  solely  upon  exceptions  to  the  rulings  of  the 
court  upon  the  prayers  and  a  construction  of  the  Act  of  1894, 
chapter  185,  relating  to  **  Special  Findings  of  Facts  by  Court  or 

Jury." 

Upon  the  close  of  the  plaintiff's  testimony,  the  court  was 
asked  to  withdraw  the  case  from  the  jury;  first,  because  of  the 
contributing  negligence  of  the  plaintiff:  and  secondly,  because 
there  was  no  legally  sufficient  evidence  to  entitle  the  plaintiff  to 
recover.  And  the  failure  of  the  court  to  so  instruct  the  jury 
forms  the  basis  of  the  first  bill  of  exception.  In  refusing  to 
grant  these  prayers  or  either  of  them,  the  court  committed  no 
error,  because  there  was  evidence,  if  the  jury  believed  it,  to 
entitle  the  plaintiff  to  recover. 

The  court  having  refused  at  this  point  of  the  case  to  take  the 
case  from  the  jury,  the  appellant  offered  its  evidence,  and  the 
second  exception  embraces  the  rulings  of  the  court  at  the  close  of 
the  testimony  upon  the  prayers  of  both  plaintiff  and  defendant. 
There  were  seventeen  prayers  in  all.  The  first,  second,  fourth 
and  fifth  prayers  of  the  plaintiff  were  granted  and  the  third 
rejected.  All  of  the  defendant's  prayers  were  rejected  except 
its  twelfth,  and  the  court  granted  in  lieu  of  the  rejected  prayers 
an  instruction  of  its  own,  which  we  will  hereafter  consider. 
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The  first,  second  and  fourth  prayers  of  the  plaintiff  were  prop- 
erly granted,  and  have  been  approved  in  recent  street-railway 
cases  decided  by  this  court.  Baltimore  Traction  Co.  v,  Wallace, 
77  Md.  435;  Central  Railway  Co.  v,  Coleman,  8o  Md.  328; 
Amreich's  Case,  78  Md.  •589;  Cooke  v.  Baltimore  Traction  Co., 
80  Md.  551  (i). 

The  fifth  prayer  related  to  the  measure  of  damages  in  the 
event  of  a  verdict  for  the  plaintiff,  and  was  not  seriously  contro- 
verted by  the  defendant. 

By  the  first,  second  and  third  prayers  of  the  defendant,  which 
had  been  previously  rejected,  the  question  as  to  what  constitutes 
contributory  negligence,  was  sought  again  to  be  made  one  of  law 
for  the  court  rather  than  one  of  fact  for  the  jury  to  determine, 
upon  the  facts  of  the  case.  This  court  has  repeatedly  decided 
that  the  question  of  negligence  or  the  want  of  ordinary  care 
where  there  was  a  contrariety  of  evidence  in  cases  like  the  one 
here  presented,  is  one  of  fact  for  the  jury.     This  is  the  approved 

I.  Pedestrians  struck  by  street  cars,  —  by   the   exercise    of    reasonable  care. 

In  Baltimore  Traction  Co.  v.  Wai^  could  have  avoided  the  consequence  of 

LACE,  77  Md.  435  (April  Term^  i8gjj,  it  the  neglect  or  carelessness  of  the  plain- 

appeared  that  Charlotte  Wallace,  while  tifT,  the  defendant  is  still  liable.     Kean 

crossing  a  track  of  the  Baltimore  Trac-  v.  Bait.  &  Ohio  R.  R.  Co.,  61  Md.  154; 

tion  Co.,  was  knocked  down  by  one  of  People's  Passenger  R'y  Co.  v.  Green, 

its  cars  and  sustained  serious  injuries.  56  Md.  84;  McMahon  v.  Northern  Cen- 

Jadgment  for  plaintiff  for $750  affirmed,  tral  R'y  Co.,  39  Md.  449;  Ball.  Traction 

Co.  V,  Wallace,  77  Md.  435." 

In  North  Baltimore  Passenger  R'y 
Co.  V,  Arnreich,  78  Md.  589  (January       See  also  Baltimore  City  Passenger 

Term,  1804),  it  was  held  that  **a  pedes-  R'y  v,  McDonnell,  43  Md.  534,  a  case 

trian  who,  having  first  looked  before  in  some  respects  closely  analogous  to 

bim,  and  neither  seeing  nor  hearing  a  the  Arnreich  case,  supra.    The  McDon* 

car,  started  to  cross  a  street,  and  was  nell  case,  however,  was  an  action  for 

struck  and  injured  by  a  horse  car  com-  injury  to  a  child,  about  two  years  of 

log  rapidly  round  a  short  curve,  will  age,  who  was  run  over  by  one  of  de- 

aot  be  precluded  from  recovering  dam-  fendant's  street  cars.     Judgment  for 

tges  for   the  injuries   he    sustained,  plainti£f  for  $4,000  affirmed, 
even  though  his  own  negligence  con- 
tributed to  the  accident,  if,  by  the  ex-        In  Central  R'y  Co.  v,  Coleman,  80 

crcise  of  reasonable  care,  the  driver  of  Md.  328  (December^  iSg4)^  judgment 

the  car  could  have  avoided  the  conse-  for  plaintiff  (in  action  for  injuries  sus, 

quence  of  such  negligence.'*       Judg-  tained  by  her  while  crossing  streei^c^^ 

ncot  for  plaintiff  for  $5,500  affirmed.  track)  for  $300  was  affirmed. 

In   the  Arnreich  case,  supra^   the 
court  said:  *•  This  court  has  already        See  Cooke  v,  Baltimore  Tra^ 

held  that  notwithstanding    the  negli-  Co.,  80  Md.    55 1«    preceding  ^^^^  ^^^^ 

fence  of  the  plaintiff,  if  the  defendant,  ported  in  this  volume  ol  Am.  l^uci^    ^>Xv* 
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doctrine  both  in  England  and  this  country,  and  we  deem  it 
unnecessary  to  refer  again  to  the  adjudicated  cases  bearing  upon 
it.  As  already  stated,  these  prayers,  under  the  facts  of  this  case, 
were  properly  rejected. 

The  prayer  granted  by  the  court  in  Keu  of  the  other  rejected 
prayers  of  the  defendant  fully  and  fairly  covered  the  law  of  the 
case.  It  told  the  jury  that  if  the  plaintiff  was  guilty  of  the  want 
of  reasonable  and  ordinary  care  in  attempting  to  cross  the  tracks 
of  the  defendant  under  the  circumstances  of  this  case,  then  he 
is  not  entitled  to  recover,  unless  the  motorman  could  have 
avoided  the  accident  by  the  use  of  ordinary  care  after  he  saw, 
or  by  the  use  of  ordinary  care  might  have  seen,  that  the  plaintiff 
was  on  the  track,  and  was  in  danger  of  being  struck  by  the  car. 

The  third  bill  of  exception  involves  an  important  question  of 
practice  under  the  Act  of  1894,  chapter  185,  allowing  in  this 
State  special  findings  of  fact  in  all  cases  where  issues  of  fact  are 
submitted  to  court  or  jury  This  act  provides  that:  *'  In  all 
cases  where  issues  of  fact  are  submitted  to  a  jury  the  court  may, 
at  its  own  discretion,  or  shall,  at  the  request  of  either  party, 
require  the  jury,  in  addition  to  rendering  a  general  verdict  for 
the  plaintiff  or  defendant,  to  find  specially  upon  any  particular 
questions  of  facts  material  to  the  issues  on  trial,  which  questions 
shall  be  in  writing ;  and  in  all  cases  at  law  where  issues  of  facts 
are  tried  before  a  court  without  a  jury,  the  said  court,  at  the 
written  request  of  either  party,  find  specially  upon  any  question 
of  fact  which  it  may  deem  necessary  to  be  determined  in  order 
to  arrive  at  its  verdict.  All  such  special  finding  of  facts,  whether 
by  the  jury  or  by  the  court,  shall  be  in  writing,  and  must  be 
filed  with  the  clerk  as  part  of  the  record  of  the  case,  and  in  civil 
cases,  where  a  special  finding  of  facts  shall  be  inconsistent  with 
the  general  verdict  rendered  at  the  same  trial,  the  former  shall 
control  the  latter  and  the  court  must  give  judgment  accordingly ; 
but  nothing  herein  contained  shall  limit  the  court's  power  to 
grant  a  new  trial  or  to  arrest  judgment  on  motion." 

In  the  case  before  us,  the  court  refused  to  submit  the  special 
questions,  because  they  were  too  late,  not  having  been  requested 
until  after  the  arguments  had  been  concluded  and  the  jury  were 
about  to  retire.  It  will  be  observed  that  while  the  statute 
imperatively  requires  the  court,  at  the  request  of  either  party, 
to  instruct  the  jury,  in  addition  to  rendering  a  general  verdict, 
to  find  specially  upon  particular  questions  of  fact,  material  to  the 
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issue,  yet  it  nowhere  prescribes  the  time  when  the  request  shall 
be  made  or  when  they  shall  be  presented  to  the  court.  It  is 
dear,  then,  that  the  law  leaves  it  to  the  sound  discretion  of  the 
trial  court.  The  Supreme  Court  of  Indiana  so  held  in  the  case 
of  Kopelke  v.  Kopelke,  112  Ind.  435,  and  reaffirmed  in  Hartlep 
V.  Cole,  120  Ind.  253,  in  construing  a  similar  statute.  And  to 
the  same  effect  is  Thompson  on  Trials,  page  2021. 

The  better  practice,  we  think,  independent  of  any  rule  of 
court,  would  be  to  make  the  request  at  the  time  of  the  submis- 
sion of  the  prayers ;  certainly  not  later.  Manifestly  it  is  too 
late  after  the  close  of  the  argument  and  the  jury  about  to  retire. 
The  action  of  the  court  in  rejecting  the  request  in  this  case  was 
not  error. 

Finding  no  reversible  error  in  any  of  the  rulings  of  the  court 
upon  either  the  prayers  or  special  findings  of  fact,  and  as  the 
case  was  properly  submitted,  we  shall  affirm  the  judgment. 
Judgment  affirmed  with  costs. 

PEDESTRIAN  KILLED  WHILE  CROSSING  RAILROAD 
TRACK— FAILURE  TO  SIGNAL  NOT  NEGLIGENCE  — DUTY 
OF  TRAVELER  TO  LOOK  AND  LISTEN.— In  NORTHERN 
CENTRAL  RAILWAY  CO.  V.  STATE  (USE  OF  BURNS),  54  Md. 
113  {April  Tertn^  1886)^  action  for  negligent  killing  of  Ella  Burns, 
who  was  struck  by  defendant's  train  while  crossing  track,  judgment 
for  plaintiff  was  reversed,  it  being  held  that  plaintiff  failed  to  prove 
negligence  of  defendant.  The  syllabus  in  the  official  report  is  as 
follows : 

"An  action  was  brought  under  Art.  65  of  the  Code,  by  the  State 
against  a  railroad  company  to  recover  damages  resulting  from  the 
death  of  the  mother  of  the  children  for  whose  use  the  action  was 
brought.  From  the  evidence  at  the  trial,  it  appeared  that  there 
was  no  one  who  saw  the  infliction  of  the  injuries  from  which  deceased 
died,  but  as  far  as  could  be  ascertained,  there  seemed  to  be  no 
rational  explanation  of  her  injuries  other  than  contact  with  some 
portion  of  a  passing  train  of  the  defendant,  and  it  was  not  contro- 
verted by  the  defendant  that  the  injuries  were  so  caused.  The 
only  evidence  on  the  subject  of  a  *  look-out '  was  that  of  the 
engineer  and  fireman  of  the  train,  which  was  uncontradicted  and 
animpeached.  They  proved  that  they  were  both  engaged  at  the 
time  in  keeping  a  most  careful  and  vigilant  look-out  and  neither  of 
them  saw  the  deceased  on  or  near  the  railway.  Held:  i.  That  it 
could  not  be  inferred  from  this  fact  that  their  testio^ony  was  not 
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true  and  might  be  disregarded  by  the  jury  unless  it  had  been  shown, 
which  was  not  done,  that  the  deceased  was  on  the  track  in  front  of 
the  train  and  was  struck  by  the  locomotive.  2.  That  if  she  came 
in  contact  with  some  other  part  of  the  train  either  in  attempting  to 
cross  or  getting  too  near  the  track  after  the  locomotive  had  passed, 
she  would  not  be  seen  by  the  engineer  or  fireman ;  and  their  failure 
to  see  her  under  such  circumstances  would  be  no  ground  for  imput- 
ing negligence  to  them,  as  they  were  under  no  obligations  to  look 
back. 

"  The  proof  was  that  the  crossing  was  not  dangerous,  and  it  was 
not  usual  to  give  signals  by  ringing  the  bell  or  sounding  the  whistle 
at  that  place.  There  did  not  appear  to  be  any  reason  why  such 
signals  should  be  given,  unless  some  one  should  be  seen  on  or 
approaching  the  track.  The  train  was  in  sight  for  the  distance  of 
two  hundred  yards,  and  the  deceased  could  have  seen  it,  if  she  had 
looked,  time  enough  to  have  crossed  in  safety,  or  to  have  waited 
till  it  had  passed.  Held:  i.  That  it  was  impossible  under  the  cir- 
cumstances of  the  case  to  ascribe  the  accident  exclusively  to  the  fail- 
ure to  give  signals  of  the  approach  of  the  train.  2.  That  before 
going  upon  the  track  or  attempting  to  cross  it,  it  was  the  duty  of 
the  deceased  to  look  for  an  approaching  train,  and  her  failure  to 
do  so  was  negligence  on  her  part.  3.  That  at  the  time  and  place 
when  the  accident  occurred,  there  was  no  obligation  on  the  part  of 
the  defendant  to  give  signals  of  the  approach  of  the  train  by  sound- 
ing the  whistle  or  ringing  the  bell,  and  negligence  could  not  be 
imputed  to  it  if  they  were  not  given.  4.  That  it  was  error  to  submit 
the  case  to  the  jury,  there  being  no  evidence  of  negligence  on  the 
part  of  the  defendant.**     (Opinion  delivered  by  Bartol,  Ch.  J.) 

NOTES  OF  MARYLAND  CASES  RELATING  TO  ACCIDENTS 
TO  PEDESTRIANS  AT  CROSSINGS  OR  ON  RAILROAD 
TRACKS. 

In  addition  to  the  Maryland  cases  reported  in  this  volume  see 
the  following  relating  to  pedestrians  struck  by  trains: 

Pedestrian  struck  by  train  —  Burden  of  proof. 

In  Baltimore  &  Ohio  R.  R.  Co.  v,  Bahrs,  28  Md.  647  (April 
Term,  1868)^  action  for  personal  injury  sustained  by  plaintifif  caused 
by  negligent  driving  of  one  of  defendant's  cars  along  a  public  street, 
it  was  held  that  *'  in  an  action  against  a  railroad  company  by  one 
not  a  passenger,  nor  in  the  service  of  the  company,  to  recover  dam- 
ages for  an  injury  alleged  to  have  been  caused  by  the  negligent  and 
careless  driving  of  a  car  of  the  defendants,  by  one  of  their  agents 
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or  servants,  the  plaintiff  is  not  entitled  to  recover,  if  the  defend- 
ants exercised  ordinary  care  and  diligence  in  the  management  of 
the  car  at  the  time  of  the  accident;  and  the  onus  of  proving  the 
absence  of  such  care  and  diligence  is  on  the  plaintiff."  Judgment 
for  plaintiff  affirmed. 

Run  over  while  crossing  track  —  Degree  of  care  required  of  railroad. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  State  (use  of  Miller),  29  Md. 
252  [April  Term,  1868)^  action  for  negligent  killing  of  Miller,  who 
vas  run  over  by  one  of  defendant's  trains  while  he  was  crossing 
track,  judgment  for  plaintiff  in  the  Superior  Court  of  Baltimore 
City  was  reversed,  for  erroneous  instructions  as  to  care  required  of 
railroad  company,  the  trial  court  charging  that  ''  the  utmost  care 
and  diligence  ' '  was  required. 

Run  aver  by  train. 

Id  Northern  Central  R'y  Cp,  v.  State  (use  of  Price),  29  Md. 
420  {October  Term,  1868),  action  for  negligent  killing  of  Price,  who 
was  ran  over  by  defendant's  train,  judgment  for  plaintiff  was 
affirmed. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  State  (use  of  Dougherty), 
36  Md.  366  (April  Term,  1872),  judgment  for  plaintiff  for  $6,000  was 
affirmed.  Dougherty  was  walking  with  a  companion  on  a  railroad 
track,  away  from  a  public  crossing,  when  he  was  struck  and  killed 
by  a  train. 

Struck  by  train  while  crossing  trcuk —  Contributory  negligence. 

In  Frech  V,  Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co., 
39  Md.  574  {October  Term,  187 j),  action  by  plaintiff  for  injuries  sus- 
tained by  being  struck  by  train  while  crossing  defendant's  track, 
judgment  for  defendant  was  affirmed,  the  plaintiff  being  held  to  be 
guilty  of  contributory  negligence.  It  was  held  that  **  when  the 
employees  in  charge  of  a  railway  train  have  given  all  the  usual  and 
proper  signals  to  warn  persons  of  their  approach  they  are  not 
required  to  stop  the  train  on  discovering  a  person  on  the  track, 
unless  they  have  reason  to  believe  that  he  is  laboring  under  some 
disability,  or  that  he  does  not  hear  or  comprehend  the  signals." 

Laborer  walking  along  track  on  way  home  killed  by  train. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  State  (use  of  Trainor),  33 
Md.  542  {October  Term,  1870),  judgment  for  plaintiff  in  Court  of 
Common  Pleas  was  affirmed,  where  deceased,  an  employee  of  the 
railroad  company,  was  struck  and  fatally  injured  by  a  train  as  he 
vas  walking  along  track  on  his  way  home  from  work. 
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Contributory  negligence  of  person  killed  on  track. 

In  Baltimore  &  Potomac  R.  R.  Co.  v.  State  (use  of  Stansbury), 
54  Md.  648  (October  Term,  1880),  judgment  for  plaintiff  was  reversed 
on  the  ground  of  contributory  negligence.  **  Where  the  uncontro- 
verted  evidence  proved  that  the  deceased  (to  recover  damages  for 
whose  death  the  defendant  was  sued)  was  improperly  on  the  track 
of  the  defendant,  that  he  voluntarily  exposed  himself  to  the  peril 
with  full  knowledge  of  the  risk,  and  might,  if  he  had  used  his  eyes 
and  ears,  have  seen  and  heard  the  approaching  train  long  before  it 
struck  him,  and  the  only  material  conflict  of  evidence  was  as  to  the 
giving  of  the  signals  upon  the  approach  of  the  cars,  it  was  held  that 
the  deceased  having  directly  contributed  to  his  own  death,  the 
plaintifE  had  no  cause  of  action,  and  it  was  error  to  reject  a  prayer 
of  the  defendant  to  that  effect.*' 

In  State  (use  of  Bacon)  v,  Baltimore  &  Potomac  R.  R.  Co., 
58  Md.  482  {April  Term,  1882)^  action  for  death  of  George  Bacon, 
a  colored  man,  who  was  struck  and  killed  by  one  of  defendant's 
engines  while  he  was  walking  along  the  railroad  track  at  night, 
judgment  for  defendant  was  affirmed  on  ground  of  contributory 
negligence  of  the  deceased. 

Intoxicated  person  on  track. 

In  Kean  V,  Baltimore  &  Ohio  R.  R.  Co.,  61  Md.  154  {October 
Term,  1883),  judgment  for  defendant  was  reversed  for  erroneous 
instructions  by  trial  court  on  questions  of  negligence  of  parties. 
The  court  (per  Alvey,  Ch.  J.,)  said:  '*  If  the  plaintiff,  who  was 
injured  by  the  alleged  negligence  of  the  railroad  company,  was  in 
fact  drunk,  and  failed  to  observe  the  reasonable  precautions  to 
avoid  danger  to  himself  while  in  the  act  of  crossing  the  defendant's 
road  tracks,  or  while  upon  the  tracks  of  the  road,  though  improperly 
there,  and  under  circumstances  to  constitute  negligence  on  his  part, 
yet,  if  the  defendant's  servants  in  charge  of  the  train,  after  discov- 
ering the  perilous  situation  of  the  plaintiff,  could,  by  the  exercise 
of  reasonable  care  and  diligence,  have  avoided  the  accident,  they 
were  bound  to  do  so.  If  they  possessed  knowledge  of  the  plain- 
tiff's situation,  and  failed  to  make  proper  and  resonable  exertions 
whereby  he  could  have  been  saved,  the  defendant  would  be  liable, 
though  it  was  by  reason  of  the  negligence  or  drunken  condition  of 
the  plaintiff  that  he  was  found  in  the  situation  of  danger.  In  such 
case  their  failure  to  use  due  care  and  exertion  would  constitute 
negligence  which  would  form  the  direct  and  proximate  cause  of  the 
injury.  If,  on  the  other  hand,  the  plaintiff  was  on  the  crossing,  or 
at  any  other  place  on  the  road  tracks  of  the  defendant,  in  such 
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condition  as  not  to  be  able  to  take  care  of  himself  or  paid  no  heed 
to  the  waraings  of  the  approach  of  the  train;  or  if  from  negligence, 
or  reckless  indifference  to  the  perils  of  his  situation,  he  failed  to 
observe  the  precautions  necessary  to  his  safety  and  his  situation 
was  not  known  to  those  in  charge  of  the  train  and  while  observing 
a  carefal  lookout,  was  not  discovered  by  them  in  time,  by  the  use 
of  reasonable  care  and  diligence,  to  save  him  from  injury,  then  his 
oiro  want  of  care  and  reckless  negligence  in  putting  himself  in  such 
place  of  danger  would  deprive  him  of  all  ground  of  action  against 
the  defendant.     And  this  would  be  the  case  though  there  may  have 
been  negligence  on  the  part  of  the  defendant  in  detaching  the 
engine  from  the  cars  and  allowing  the  latter  to  run  down  the  switch 
by  their  own  momentum,  or  by  the  force  of  the  grade.     In  such 
case  the  negligence  would  be  mutual  or  concurrent,  and  that  of 
the  plaintiff  so  directly  contributing  to  the  production  of  the  acci- 
dent as  to  preclude  the  right  of  recovery.*' 

Trespasser  on  track  run  over  by  train. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  State  (use  of  Allison),  62 
Md.  479  {April  Term^  i^S4)y  judgment  for  plaintiff  for  $5,000  in 
action  for  death  of  person  run  over  by  defendant's  train  while  walk- 
ing on  its  right  of  way,  was  reversed.  ' '  Where  a  person  trespassing 
upon  a  railroad  right  of  way  was  run  over  by  a  train  of  cars  and 
killed;  and  the  place  where  the  accident  occurred,  though  within 
the  corporate  limits  of  the  City  of  Baltimore,  was  not  upon  any 
street  or  public  way  where  the  person  killed  had  a  right  to  be,  it 
was  held  that  in  the  absence  of  other  acts  of  negligence  on  the  part 
of  the  agents  of  the  railroad  company  the  noncompliance  with  a 
city  ordinance  requiring  that  '  when  a  locomotive  engine  is  used 
within  the  limits  of  the  city  a  man  shall  be  required  to  ride  on  the 
front  of  the  locomotive  engine  when  going  forward  and  when  going 
backwards  on  the  tender  not  more  than  twelve  inches  from  the  bed 
of  the  road  '  did  not  per  se  amount  of  such  omission  of  a  general 
and  imperative  duty  toward  the  deceased  as  would  render  the  com- 
pany liable  in  an  action  for  damages  resulting  from  his  death." 

Woman  struck  by  train  while  crossing  track. 

In  Baltimore  &  Ohio  R.  R.  Co.  v,  Owings,  65  Md.  502  {April  Term^ 
^B86\  action  for  damages  for  injuries  sustained  by  plaintiff's  wife  who 
while  crossing  defendant's  railroad  track  was  struck  by  one  of  defend* 
ant's  trains,  judgment  for  plaintiff  for  $7,000  was  affirmed.  It  was 
^A/that  "  the  obligations,  rights  and  duties  of  railroads  and  travel- 
ers, upon  intersecting  highways,  are  mutual  and  reciprocal,  and  no 
greater  degree  of  care  is  required  of  one  than  the  other.     Both 
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parties  are  charged  with  the  mutual  duty  of  keeping  a  careful  lock- 
out  for  danger;  and  the  degree  of  diligence  to  be  exercised  on  either 
side,  is  such. as  a  prudent  man  would  exercise  under  the  circum« 
stances  of  the  case  in  endeavoring  fairly  to  perform  his  duty." 
Held^  also,  that  **  where  a  person  is  injured  by  a  passing  train  in 
attempting  to  cross  the  track  of  a  railroad  by  a  footpath,  a  few 
feet  distant  ivoca  a  public  crossing,  his  right  of  ^recovery  against 
the  railroad  company  is  the  same  as  if  he  had  used  the  public  road; 
provided  the  danger  from  the  cars  would  not  have  been  less  at 
the  public  road,  and  his  precautions  would  not  have  been  more 
availing." 

Person  ivalking  along  track  killed  by  train  —  Contributory  negligence. 

In  State  (use  of  Ricketts)  v.  Baltimore  &  Ohio  R.  R.  Co.  {Octo- 
ber Term^  1888)^  69  Md.  494,  where  a  person  walking  on  a  railroad 
track  in  the  open  country,  the  road  being  straight  and  view 
unobstructed  for  nearly  a  mile  was  struck  and  killed  by  an  engine 
running  backward,  it  was  held  that  verdict  for  defendant  was  prop- 
erly directed,  there  being  no  evidence  to  show  that  defendant's 
employees  knew  of  the  presence  of  the  deceased  on  the  track  until 
after  the  accident.     Judgment  for  defendant  affirmed. 

Person  killed  at  crossing. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  State  (use  of  Good),  75  Md. 
526  {January  Term,  1892)^  action  for  negligent  killing  of  a  person 
by  defendant's  train  at  public  crossing,  judgment  for  plaintiff  was 
reversed  on  the  ground  of  insufficient  evidence  to  support  verdict. 

Person  struck  by  falling  object  from  train  while  walking  along  roadbed^ 
but  not  on  railroad  right  of  way. 

In  Howser  v.  Cumberland  &  Pennsylvania  R.  R.  Co.,  80  Md. 
146  {December^  ^^94)^  it  was  held  that  a  presumption  of  negligence 
against  defendant  arose  where  '*  plaintiff,  while  walking  in  a  foot- 
path along  the  roadbed  of  the  defendant,  but  not  upon  its  right  of 
way,  was  injured  by  half  a  dozen  cross  ties  which  fell  upon  him 
from  a  gondola  car  attached  to  a  train  passing  on  defendant's 
road;  "  and  judgment  for  defendant  was  reversed. 

PERSON  FOUND  DEAD  ON  RAILROAD  TRACK  —  PRE- 
SUMPTION —  RAILROAD  COMPANY  NOT  LIABLE.  —  In 
STATE  (USE  OF  BARNARD)  V.  PHILADELPHIA,  WILMINGTON 
AND  BALTIMORE  R.  R.  CO.  {Maryland,  1883),  60  Md.  555, 
judgment  for  defendant  in  the  Circuit  Court,  Cecil  county,  was 
affirmed,  the  facts  being  stated  by  Irving,   J.,  as  follows:  **  The 
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facts  are  few,  simple  and  uncontroverted.  On  the  morning  of 
December  15,  1881,  the  deceased  was  found  dead  upon  a  bridge  of 
the  appellee,  built  over  Union  street,  in  Havre  de  Grace.  He 
lircd  at  Perry ville,  on  the  other  side  of  the  Susquehanna  River. 
He  had  been  an  agent  of  the  railroad  at  that  place  for  some  years, 
but  had  been  discharged  some  time  before  his  death  for  intem- 
perance. He  was  consequently  perfectly  familiar  with  the  road 
and  the  localities  around  the  place  where  he  was  found  dead.  He 
had  been  accustomed  to  walking  across  the  bridge  frequently  by 
day  and  night;  and  at  all  times  of  the  night.  He  was  in  Havre  de 
Grace  the  night  before  his  discovery  on  the  bridge  dead,  and  was 
drinking.  He  was  last  seen,  near  midnight,  in  the  neighborhood 
of  the  ticket  office,  or  station,  and  witness  thought  he  was  "  pretty 
tight."  He  was  advised  not  to  attempt  to  walk  across  the  bridge 
that  night,  but  he  insisted  he  would  go  home.  When  last  seen  he 
was  at  the  proper  passenger  platform  in  front  of  station  house. 
When  found  he  was  on  the  other  side  of  the  railroad  track,  between 
the  south  platform  and  the  railroad  track.  He  was  caught  between 
two  cross-ties,  outside  the  railroad  track,  and  between  it  and  the 
platform,  on  that  side.  He  had  slipped  down  as  far  as  his  hips. 
His  body  was  bent  forward  toward  Perryville,  his  breast  on  one 
crosstie  and  his  head  on  the  one  next  beyond.  One  shoe  and 
stocking  were  off,  and  with  his  hat,  and  flask  of  whiskey  (which 
was  still  corked)  were  found  in  the  street  below.  His  neck  was 
broken,  and  there  was  a  wound  on  the  back  of  his  head,  and  one  on 
his  left  shoulder;  and  his  shins  were  bruised.  The  deceased  had 
one  lame  foot,  which  was  painful,  upon  which  he  wore  a  large  and 
untied  shoe.  He  said  of  that  foot,  that  if  he  *'  took  his  shoe  off 
and  let  the  fresh  air  strike  it,"  it  was  not  so  painful.  How  he 
came  where  he  was,  or  in  the  condition  in  which  he  was,  no  one 
knew.  It  was  unexplained.  Nobody  had  seen  him  go  there  or 
saw  him  there  till  he  was  found  dead.  The  theory  of  the  plaintiff 
was  that  he  went  there  to  board  the  train  to  cross  the  river;  and 
because  the  bridge  was  uncovered  he  fell  between  the  crossties, 
and  was  struck  by  a  train  and  killed.  That  is  bare  presumption. 
The  officers  of  no  train  saw  him.  There  seems  to  be  no  greater 
warrant  for  that  presumption  than  that  he  was  walking  the  bridge 
to  his  home  and  fell  in  as  he  was  found;  or  sat  down  in  a  besotted 
condition  to  cool  his  foot,  and  was  killed.  There  is  certainly  no 
evidence  on  the  subject.  It  was  a  bad  night.  It  was  raining  and 
sleeting.  This  bridge  was  a  continuation  of  the  bridge  over  the 
river.  Crossing  from  Perryville  the  bridge  connects  \yith  a  high 
bank  at  Havre  de  Grace,  which  it  reaches  by  crossing  \jj^\on  street 
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nearly  at  right  angles,  and  above  grade  to  the  height  of  fifteen 
feet  above  the  street.     The  station  house  at  Havre  de  Grace  is  at 
the  end  of  the  bridge  and  on  the  north  side  of  it.     On  this  side, 
along  the  track,  in  front  of  station  house,  extending  for  several 
hundred  feet  is  a  platform  for  passengers  to  get  off  and  on  trains 
going  in  either  direction.     On  the  south  side,  there  is  a  platform 
also,  on  the  bridge,  on  which  passengers  have  sometimes  alighted 
from  trains  going  south  and  occasionally  boarded  going  south;  but 
which  is  not  convenient,  because  of  the  necessary  position  of  pas- 
senger coaches,  for  boarding  cars  going  north;  and  which  was  sel- 
dom used  by  any  one  going  north;  and  it  does  not  appear  in  the 
proof  it  was  held  out  by  the  company  as  a  platform  for  that  pur- 
pose.    It  seems  to  have  been  used  mainly  for  freight.     The  evi- 
dence shows  that  passenger  coaches  overlap  this  platform  several 
inches.     Beyond  the  covering  of  the  platforms,  there  is  no  plank 
on  the  crossties  or  sills  of  the  bridge,  but  the  spaces  between  are 
open.     But  by  reason  of  the  overlapping  of  the  coaches  there  is  no 
chance  of  a  person  on  the  platform  getting  into  these  spaces  except 
perhaps  between  the  coupling  space  between  two  cars.     All  the 
counts  in  the  narr.^  charge  the  negligence  to  consist  in  leaving  these 
crossties  unplanked;  and  the  plaintiffs  have  insisted  that  Barnard 
was  at  the  place  where  he  was  found  for  the  purpose  of  boarding 
the  train  and  in  the  attempt  fell  and  was  killed  by  the  train  by 
reason  of  this  neglect.     Of  this  we  have  seen  there  was  no  proof, 
but  it  rests  wholly  in  assumption.     We  have  been  cited  to  no  pro- 
vision of  the  defendant's  charter  obliging  them   to  construct  the 
bridge  in  a  particular  way  which  has  been  violated.      There  has 
been  nothing  introduced  to  show  that  this  bridge,  which  was  for 
railroad  uses,  was  required  to  be  made  safe  for  people  to  walk  over. 
There  is  no  evidence  that  this  bridge  is  not  constructed  in  the 
usual  way  that  railroad  bridges  are  built,  and  that  it  was  not  well 
and  safely  constructed  as  and  for  such  a  bridge.     The  bridge  is 
private  property  and  we  have  been  cited  no  law  appropriating  any 
part  of  it  to  use  as  a  public  highway  for  any  other  purpose  than 
transit  on  the  cars.     The  whole  case  rested  in  conjecture  and  there 
was  no  case  made  for  the  jury.     The  cases  in  this  State  are  numer- 
ous which  decide  that  the  onus  of  proving  the  negligence  which 
occasions  the  injury  sued  for  is  on  the  plaintiff;  and  that  there  is 
no  presumption  of  negligence.     Bahr's  Case,  28  Md.   647:  Foy's 
Case,  47  Md.  76;  State,  use  of  Miller  z/.  Bait.  &  O.  R.  R.,  58  Md. 
222;  Bacon's  Case,  58  Md.  484,  &c.*'(i)     Judgment  affirmed. 

I.  See   notes    and   abstracts  of   the     with  the  Maryland  cases  in  this  vol- 
cases  cited  in  the  case  at  bar,  reported    ume. 
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BOY  RUN  OVER  AND  KILLED  BY  TRAIN  —  TRESPASSER 
-RAILROAD  NOT  LIABLE.  — In  STATE  (USE  OF  MILLER) 
V.  BALTIMORE  &  OHIO  RAILROAD  CO.  {Maryland,  1881),  58 
Md.  221,  judgment  for  defendant  in  Circuit  Court,  Washington 
county,  was  affirmed,  the  court  (per  Bartol,  Ch.  J.)  stating  the 
case  as  follows:  "This  suit  was  instituted  by  the  appellant  to 
recover  damages  for  causing  the  death  of  Douglas  Miller,  a  youth 
about  sixteen  years  of  age,  who  was  killed  by  being  run  over  by  the 
cars  of  the  appellee.  The  accident  occurred  at  Keedysville,  a  sta- 
tion on  the  Washington  county  branch  of  the  appellee's  road, 
on  the  1st  day  of  March,  1878,  at  seven  o'clock  in  the  morning. 
Keedysville  is  a  small  village  situated  on  the  Boonsborough  and 
Sharpsburg  Turnpike,  which  forms  the  main  street  of  the  town, 
and  crosses  the  railroad  at  right  angles  near  the  station.  At 
that  place  there  is  a  siding  parallel  to  the  main  track  and  con- 
nected therewith  at  the  distance  of  about  nine  feet  from  it,  and 
extending  from  a  point  250  yards  above  the  turnpike  to  a  short 
distance  below  it.  On  the  morning  of  the  accident  a  freight  train, 
with  a  passenger  car  attached,  reached  and  stopped  at  the  station 
at  the  regular  time.  The  engine  was  detached  and  ran  forward  up 
to  the  switch  connected  with  the  siding,  then  ran  down  the  siding 
2nd  hooked  to  four  coal  cars  standing  thereon;  the  two  nearest  the 
station  and  farthest  from  the  engine  had  been  unloaded,  one  of 
the  others  had  been  partly  unloaded,  while  the  fourth  was  loaded 
with  coal.  The  engine  drew  the  four  cars  up  the  siding  in  order 
to  take  the  two  empty  cars  out  upon  the  main  track,  where  they 
were  detached  and  sent  down  the  main  track  towards  the  place 
where  the  train  was  standing  at  the  platform,  and  the  two  loaded 
cars  were  sent  down  the  siding  where  they  had  been  before.  It 
appears  from  the  testimony  that  the  deceased  was  seen  upon  the 
CQipty  cars  on  the  main  track  "  breaking  them,"  he  was  also  seen 
whilst  he  was  getting  down  from  those  cars  after  they  had  stopped, 
and  shortly  afterwards,  his  body  was  found  under  the  rear  end  of 
the  loaded  cars  on  the  siding,  mortally  injured.  It  appeared  from 
the  indications  upon  the  side  track  that  his  body  had  been  dragged 
underneath  the  cars  about  thirty-five  feet;  and  on  the  platform  at 
the  foremost  end  of  one  of  the  cars,  which  was  covered  with  white 
frost,  'there  were  marks  resembling  finger  prints  as  if  some  one 
had  slipped.'  No  witness  saw  the  deceased  after  he  got  of!  the 
empty  cars,  till  his  body  was  found  under  the  cars  as  before  stat^^ 
There  is  no  testimony  in  the  case  showing  in  what  manner  he  ^ 
tinder  the  cars.  Whether  he  was  attempting  to  get  on  them  ^^  ' 
in  motion,  <y  fell  while  attempting  to  cross  the  track,  or  i^  >^'^^^ 
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way  the  accident  happened,  is  not  explained  by  the  evidence. 
According  to  the  proof,  the  loaded  cars  were  moving  very  slowly, 
at  the  rate  of  one  mile  an  hour. 

'*At  the  trial  below  a  number  of  prayers  offered  by  the  appellant 
were  rejected,  and  a  verdict  was  found  for  the  appellee,  the  jury 
being  instructed  by  the  court  that  '  under  the  pleadings  and  evi- 
dence in  the  case,  the  plaintiff  was  not  entitled  to  recover.*  In 
our  opinion  the  instruction  was  clearly  right.  As  said  in  Foy's 
Case,  47  Md.  76,  82:  'In  order  to  maintain  the  action  it  was  incum- 
bent on  the  plaintiff  to  prove  that  the  death  was  caused  by  the  neg- 
ligence of  the  defendant's  agents,  and  it  must  not  appear  from  the 
evidence  that  want  of  ordinary  care  and  prudence  on  the  part  of 
the  deceased  contributed  to  cause  his  death." 

**The  burden  is  upon  the  plaintiff  in  the  first  instance  to  prove 
negligence  or  want  of  ordinary  care  on  the  part  of  defendant's  agents 
causing  the  accident.  Freeh's  Case,  39  Md.  574;  Burn's  Case,  54 
Md.  X13.  After  carefully  considering  all  the  facts  of  this  case,  as 
they  appear  in  the  record,  we  can  perceive  no  ground  upon  which 
any  negligence  or  want  of  ordinary  care  can  be  imputed  to  the 
appellee. 

"  In  the  argument,  on  the  part  of  the  appellant,  it  was  insisted 
that  it  was  negligence  to  suffer  the  loaded  cars  to  run  upon  the 
siding  without  having  a  brakeman  upon  them.  With  respect  to 
this  question,  it  must  be  observed  that  no  positive  testimony  was 
given  that  there  was  not  a  brakeman  on  the  cars  while  they  were  in 
motion.  Harrison,  the  engineer,  testified  positively  that  Watkins, 
the  brakeman,  was  then  upon  the  cars,  and  both  he  and  Shubridge, 
the  fireman,  testified  that  at  the  moment  they  heard  of  the  acci- 
dent, after  the  cars  had  stopped,  they  saw  Watkins  between  the 
two  tracks  alongside  of  the  loaded  cars  going  towards  the  forepart 
of  the  cars.  Watkins  had  died  before  the  trial,  and  we  are  conse- 
quently without  his  evidence.  On  the  part  of  the  appellant,  three 
witnesses  testified  thai  they  saw  no  brakeman  on  the  cars;  but  none 
of  them  saw  the  cars  while  in  motion,  they  testified  only  that  they 
saw  no  brakeman  on  them,  after  they  had  stopped,  and  the  acci- 
dent had  happened,  which  is  not  inconsistent  with  the  positive  testi- 
mony of  Harrison.  But  assuming  that  there  was  some  evidence, 
that  the  loaded  cars  had  no  brakeman  on  them,  that  fact  would  be 
no  ground  for  charging  the  appellee  with  culpable  negligence.  The 
place  where  the  accidRit  happened  was  not  at  a  street  or  highway, 
or  a  crossing  place.  The  appellee  was  entitled  to  a  clear  unobstructed 
track,  and  could  not  presume  that  any  one  would  intrude  thereon; 
there  is  no  evidence' whatever  that  the  deceased  had  any  right  to 
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go  apoa  the  track.  He  was  not  in  the  employ  of  the  appellee, 
and  no  part  of  his  duty  as  the  employee  of  Mr.  Keedy  required 
him  to  expose  himself  in  that  place  of  danger.  Under  the  proof  in 
this  case,  there  is  no  ground  for  holding  the  appellee  responsible 
for  his  death. 

"  In  addition  to  the  cases  in  our  own  reports  cited  by  the  appellee, 
we  refer  to  Fhila.  &  Reading  R.  R.  Co.  v.  Hummel,  8  Wright  (Pa.) 
375,  and  Hallihan  v.  R.  R.  Co.  71  Mo.  113,  as  applicable  to  the 
present  case."     Judgment  affirmed. 

CHILDREN  INJURED  ON  RAILROAD  TRACKS. 

Among  other  Maryland  cases  relating  to  injuries  to  children  while  crossing 
railroad  tracks  are  the  following: 

Cmrs  stattding  on  street  —  Children  crossing  between  cars. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  Fitzpatrick,  and  Fitzfatrick  v,  Balti* 
MORE  &  Ohio  R.  R.  Co.,  35  Md.  32  (October  Term^  iSfiJ,  there  were  cross- 
appeals  from  the  Court  of  Common  Pleas,  plaintiff  and  defendant  excepting  to 
rulings  of  court,  but  judgment  for  plaintiff  for  $8,000  was  affirmed.  It  appeared 
that  plaintiff,  a  boy  about  thirteen  years  of  age  at  the  time  of  the  accident, 
attempted  to  cross  between  cars  standing  on  street  in  front  of  his  father's  door, 
there  being  a  space  of  about  five  feet  between  the  cars,  but  while  so  crossing 
the  cars  were  suddenly  moved  without  warning  and  plaintiff  was  severely 
injured  in  the  collision  between  the  cars. 

See  also  McMahon  v.  Northern  Central  R'y  Co.,  39  Md.  438  (October 
Term,  i^jj,  where  child  about  six  years  of  age  was  run  over  by  freight  cars 
which  had  been  left  standing  on  street  for  a  considerable  time.  Judgment  for 
defendant  reversed  for  erroneous  charge  of  trial  court  on  the  question  of  negli- 
gence. 

CAi/d  run  over  on  street-car  track. 

In  Baltimore  City  Passenger  R'y  Co.  v.  McDonnell,  43  Md.  534  (October 
Tenuy  iSjs)*  judgment  for  plaintiff  for  $4,000  was  affirmed.  Plaintiff,  a  child 
about  two  years  of  age,  was  run  over  by  defendant's  street  car  which  was 
alleged  to  be  running  at  a  speed  greater  than  permitted  by  city  ordinance.  It 
was  held  *'  that  the  defendant  was  guilty  of  negligence,  if  the  accident  could 
have  been  avoided  had  the  car  not  been  running  at  a  prohibited  rate  of  speed." 
It  was  also  held  that  "  in  a  large  populous  city  where  all  descriptions  of  vehicles 
are  constantly  passing  and  repassing,  as  well  as  persons  on  foot,  including  the 
aged  and  infirm,  and  children  who  are  young  and  wanting  in  prudence  and  dis- 
cretion, it  is  the  duty  of  drivers  of  cars  not  only  to  see  that  the  railroad  track  is 
clear,  but  also  to  exercise  a  constant  watchfulness  for  persons  who  may  be 
approaching  the  track." ' 

Child  hilled  by  train  —  Trespassing  on  trach. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  State  (use  of  Savington),  71  Md.  590 
(October  Term,  tS8g),  judgment,  in  action  for  death  of  boy  about  eleven  years 
old  who  was  killed  by  a  passenger  train  of  defendant's  while  he  was  unlawfully 
on  the  railroad  track,  was  reversed  on  the  ground  of  insufficient  evidence  to 
submit  case  to  the  jury. 

VouXII— 3 
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WORTHEN  V.  GRAND  TRUNK  RAILWAY 

COMPANY. 

Supreme  JudicicU  Caurt^  Massachusetts^  July^  i8jS, 

[Reported  in  125  Mass.  99.] 

PASSENGER  STANDING  IN  AISLE  OF  CAR  INJURED  IN  COLLISION  - 
QU  ESTION  FOR  JURY.  —  Where  it  appeared  that  a  passenger,  as  the  ir^a 
approached  the  station  where  he  was  to  get  oat,  stood  in  the  aisle  of  the 
car  within  a  step  or  two  of  the  open  door  and  the  train,  instead  ol  being 
stopped  where  it  oaght  to  have  stopped,  went  forward  with  great  velocity 
and  collided  with  another  train  on  the  same  track,  and  the  passenger  was 
thrown  on  the  from  platform  and  was  injured  by  the  rear  platfortn  of  the 
forward  car  being  driven  over  the  platform  that  he  was  on,  the  question  of 
reasonable  care  on  the  part  of  the  passenger  was  properly  left  to  the  jury  (i), 

EVIDENCE— SPEED  OF  TRAIN.  —  Where  there  was  evidence  introduced 
that  the  train  had  been  running  at  an  unusual  rate  of  speed  and  had  beet 
racing  with  another  train  on  a  parallel  track  it  was  error  not  to  allow  th 
conductor  of  the  train  to  testify  that  the  train  was  running  at  the  usus 
rate  of  speed. 

On  EXCEPTIONS  by  defendant  to  verdict  rendered  for  plainti 
for  $18,335.     Exceptions  sustained. 

**  Tort  against  a  common  carrier  for  personal  injuries  occasion 
to  a  passenger  by  the  alleged  negligence  of  the  defendant.  A 
swer:  i.  A  general  denial.     2.  That  the  plaintiff  was  not  in  1 

I.  Passengers  injured  in  collision  or  on  ton  &  Providence  R.  R.  Co.,  146  M 

railroad  track. — For  other  Massachusetts  605,  9  Am.  Neg.  Cas.  459,  and  De 

cases  relating  to  injuries  to  passengers  v.   Boston   &    Maine    R.    R.    Co., 

caused  by  collisions  or  being  struck  by  Mass.  343,  9  Am.    Keg.  Cas.  460 

cars  on  track,  see  vol.  3  Am.  Neg.  Cas.  sengers  injured   in   collisioo),   ar 

(alighting  and  boarding  cases)  in  which  ported  together  with  collision  cast 

Bancroft  v.  Boston  &  Worcester  R.  R.  cided  in  other  states. 

Corp.,  97  Mass.  275,  3  Am.  Neg.  Cas.  See  also  at  end  of  this  case,  N< 

765;  Mayo  V.  Boston  &  Maine  R.  R,  Massachusetts  cases  relating  to  p 

104  Mass.   137,  3  Am.   Neg.  Cas.  773,  gers  injured  in  collisions   or   at 

and  Johnson  v.  Boston  &  Maine  R.  R.,  ings. 

125  Mass.  75,  3    Am.   Neg.   Cas.    791  Collisions  and  crossings, — Sees 

(cases  relating  to  passengers  injured  following  Notes  in    the  series  c 

while  crossing  track  at  station),  are  re-  Neg.   Rep.,  viz.,   Collisions    on 

ported;   and  see  also  vol.  9,  Am.  Neg.  Railroads,  either  between  Trait 

Cas.  (accidents  on  trains  and  at  sta-  Trains  with  Animals,  by  wliicli 

tions,  etc.)  in  which  Hickey  v.  Boston  gers  are  Injured,  8  Am.  Neg^.  T 

&  Lowell   R.   R.  Co.,  96  Mass.  429,  9  166;  Collisions  on  Street    Ra.ili 

Am.  Neg.  Cas.  454;  Barden  v.  Boston,  which  Passengers  are    Injures 

Clinton  &  F.  R.  R.  Co.,  121  Mass.  426,  Neg.  Rep.  322-327. 
9  Am.  Neg.  Cas.  458;  Stewart  v.  Bos- 
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« 

exercise  of  due  care.     Trial  in  this  court,  before  LORD,  J.,  who 
allowed  a  bill  of  exceptions  in  substance  as  follows : 

"  The  plaintiff  was  injured  by  the  collision  of  an  express  train 
on  the  defendant's  road,  in  which  he  was  riding,  with  an  accom- 
modation train  standing  on  the  same  track,  at  the  depot  at 
Detroit  Junction  in  Michigan,  at  which  depot  the  train  on  which 
he  was  riding  was  to  stop,  and  he  was  to  change  cars. 

**  The  plaintiff  testified  that  the  train,  on  which  he  was,  was 
running  at  an  unusual  speed,  much  faster  than  he  had  been 
accustomed  to  ride  on  the  defendant's  road;  that  it  did  not  stop 
at  a  crossing  of  the  Bay  City  road,  three  miles  distant  from 
Detroit  Junction;  that  from  the  Milwaukee  Junction,  five  miles 
distant  from  the  Detroit  Junction,  the  train  was  racing  with  a 
train  on  the  Michigan  Southern  road,  which  was  parallel  with 
the  defendant's  road,  and  was  in  sight  all  the  way;  that,  as  they 
approached  the  Detroit  Junction,  and  within  one  or  two  miles 
of  it,  the  conductor  took  up  the  plaintiff's  ticket  and  said  to  him, 
*  You  will  change  cars  at  the  next  stopping  place ; '  that,  the 
front  door  of  the  car  being  open,  he  went  out  upon  the  front 
platform  of  the  car  and  looked  to  see  how  near  they  were  to 
the  junction,  and  looked  at  the  trains  racing,  returned  into  the 
car  and  got  his  baggage  ready,  and  placed  it  on  the  front  seat, 
on  which  he  had  been  sitting,  ready  to  be  taken  up  when  the 
train  should  stop;  that  he  stood  beside  his  seat,  within  a  step  or 
so  of  the  door,  with  his  hand  holding  either  on  the  knob  of  the 
door  or  on  the  edge  of  the  door,  which  still  remained  open ;  that 
the  cars,  instead  of  stopping  at  the  point  where  they  ought  to 
have  stopped,  went  forward  with  great  velocity  and  came  into 
collision  with  a  train  standing  on  the  track ;  that  the  shock  of 
the  collision  was  so  great  as  to  throw  him  out  on  the  platform, 
and,  holding  on  to  the  door,  he  was  thrown  around  so  as  to  bring 
his  back  next  to  the  window,  at  the  same  time  that  the  platform 
of  the  smoking  car  ahead  of  him  was  driven  over  the  platform 
of  the  car  on  which  he  was  thrown,  and,  the  railings  of  the  cars 
being  forced  against  him,  forced  him  through  the  window  and 
caused  the  injuries  complained  of. 

"  The  engine  driver  testified  that  the  Smith  patent  steam- 
vacuum  brake,  which  was  used  on  the  train,  failed  to  work  so  as 
to  stop  the  train  before  it  struck  the  other  train ;  that  the  train 
had  been  examined  at  Port  Huron,  sixty  miles  distant;  that  this 
steam-vacuum  brake  was  an  approved  brake,  and  worked  at  every 
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other  station,  stopping  the  train  promptly ;  that  at  the  Bay  City 
road  crossing  the  cars  came  to  a  full  stop ;  that  when  the  patent 
air-brake  did  not  work,  he  sounded  the  whistle  for  down  brakes, 
which  were  applied,  and  the  engine  reversed;  that  the  train 
was  not  racing  with  the  train  on  the  Michigan  Southern  road ; 
and  that  the  express  train  usually  followed  the  accommodation 
train,  which  it  struck,  into  the  station  at  an  interval  of  ten 
minutes  after  the  accommodation  train  got  ther6,  to  give  it  time 
to  change  passengers  and  baggage,  and  go  forward. 

'*  There  was  evidence  tending  to  show,  on  the  part  of  the 
plaintiff,  that  the  train  was  running  at  an  unusual  speed  when  it 
came  to  the  station ;  that  the  rules  of  the  road  in  regard  to  sig- 
nals  had  not  been  followed ;  and  that  the  rubber  hose  of  the 
steam-vacuum  brake  was  not  in  order;  all  of  which  evidence, 
which  was  controverted  by  the  defendant,  was  submitted  to  the 
jury  on  the  question  of  negligence. 

*'  The  defendant  then  proposed  to  ask  the  conductor  whether 
the  train  was  running  at  the  usual  speed  at  this  point,  as  it 
approached  Detroit  Junction,  in  order  to  show  that  it  was  run- 
ning at  the  usual  speed,  the  witness  having  already  testified  what 
that  speed  was.  The  plaintiff  objected  to  his  testifying  whether 
it  was  the  usual  speed,  on  the  ground  that,  for  aught  that 
appeared,  the  defendant  usually  ran  its  train  at  an  improper 
speed.  The  judge  ruled  that  the  defendant  could  not  show  that 
it  was  running  the  train  at  the  usual  speed,  unless  it  also  under- 
took to  show  that  such  usual  speed  was  a  safe  and  proper  rate 
of  speed,  such  as  was  usual  upon  well-conducted  railroads;  and 
the  defendant  excepted. 

**  Among  other  instructions,  to  which  no  exceptions  were 
taken,  the  judge  instructed  the  jury  that  if  the  plaintiff,  at  the 
time  of  the  injury,  was  not  exercising  reasonable  care  and  cau- 
tion, and  the  want  of  such  reasonable  care  and  caution  caused,  or 
contributed  to  cause,  the  injury,  he  Wcis  not  entitled  to  recover; 
and  that,  as  a  matter  of  law,  it  would  not  be  reasonable  care  and 
caution  to  stand  upon  the  platform  of  a  running  car. 

**  The  defendant  further  requested  the  judge  to  instruct  the 
jury  that  it  is  not,  as  a  matter  of  law,  reasonable  care  and  caution 
to  stand  in  the  open  door  of  a  moving  car,  or  to  stand  so  near  an 
open  doorway  of  a  moving  car,  as  to  be  thrown  upon  the  plat- 
form. This  instruction  the  judge  declined  to  give,  but  instructed 
the  jury  that  if  the  plaintiff  was  standing  inside  of  the  car  before 
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the  open  doorway,  it  was  a  question  for  them  to  say  whether  a 
man  in  that  position  was  in  the  exercise  of  reasonable  and  proper 
care,  and  that  they  must  be  reasonably  satisfied,  taking  all  the 
evidence  together,  that  he  was  at  the  time  within  the  car,  and 
was  in  the  exercise  of  that  reasonable  care  which  his  situation, 
at  that  particular  time,  and  those  circumstances  required  of  him. 

**  The  jury  returned  a  verdict  for  the  plaintiff  for  $18,335  J  ^tnd 
the  defendant  alleged  exceptions." 

J.  Rand  (of  Maine)  &  R.  D.  Smith,  for  defendant. 

E.  L.  Barney,  for  plaintiff. 

Morton,  J.  —  The  plaintiff  was  injured  by  a  collision  at  the 
depot  at  Detroit  Junction.  He  testified  that  the  train  in  which 
he  was  riding  was  running  at  an  unusual  rate  of  speed,  and  that 
for  five  m^les  before  it  reached  Detroit  Junction  it  was  **  racing 
with  a  train  on  the  Michigan  Southern  road,  which  was  parallel 
with  the  defendant's  road  and  was  in  sight  all  the  way."  We 
are  of  opinion  that  the  question  proposed  by  the  defendant  to  its 
conductor,  whether  the  train  was  running  at  the  usual  speed  at 
this  point,  should  not  have  been  excluded.  It  is  true  that  the 
fact  that  the  defendant  was  running  at  the  usual  rate  of  speed 
would  not  be  a  defense,  unless  it  appeared  that  such  rate  was  a 
safe  and  proper  rate  of  speed ;  but  the  testimony  excluded  would 
contradict  the  plaintiflf's  testimony,  and  would  tend  strongly  to 
show  that  the  train  was  not  racing  with  the  train  on  the  parallel 
road.  It  thus  bore  upon  a  question  which  would  undoubtedly  be 
influential  with  the  jury  in  deciding  the  issue  of  the  defendant's 
negligence. 

We  see  no  ground  of  objection  to  the  other  rulings  at  the  trial. 
The  question,  whether  the  plaintiff  was  using  due  care,  was  a 
question  for  the  jury,  and  was  submitted  to  them  with  instruc- 
tions which  were  sufficiently  favorable  to  the  defendant. 

Exceptions  sustained. 

NOTES  OF  MASSACHUSETTS  CASES  RELATING  TO  PAS- 
SENGERS  INJURED  IN  COLLISIONS  OR  AT  CROSSINGS. 

In  addition  to  the  cases  reported  in  vol.  9  Am.  Neg.  Cas.,  relat- 
ing to  injuries  to  passengers,  see  the  following  Massachusetts  cases: 

Passenger  on  train  struck  by  gate  at  crossing. 

In  TYRELL  v.  EASTERN  R.  R.  CO.,  11 1  Mass.  546  (1873),  tort 
to  recover  for  injuries  to  plaintiff,  while  a  passenger  on  defendant's 
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railroad,  by  reason  of  a  gate  or  pole  maiDtained  by  defendants  at  a 
highway  crossing,  being  thrown  against  the  car  in  which  plaintiff 
was  seated  and  striking  him,  it  was  held  that  whether  such  gate  was 
properly  constructed  as  to  be  reasonably  safe  was  a  question  of  fact 
for  jury. 

Passenger  leaving  train  and  crossing  track  struck  by  train. 

In  JOHNSON  v.  BOSTON  &  MAINE  R.  R.  CO.,  125  Mass.  75 
(1878),  it  was  held  that  where  plaintiff  left  train  and  afterwards, 
while  on  way  to  station  of  another  railroad  to  meet  his  son,  is 
injured  while  crossing  track,  where  he  might  have  crossed  at  a  high- 
way crossing,  he  was  a  trespasser  and  could  not,  in  absence  of  wilful 
negligence,  recover  for  the  injury  sustained.  Judgment  on  verdict 
for  defendant. 

Passenger  standing  on  platform  of  car  injured  in  collision. 

In  COMMONWEALTH  v.  BOSTON  &  LOWELL  R.  R.  CORP., 
134  Mass.  211  {January^  iS8j)^  an  indictment  on  the  statute  of  1874, 
c.  372,  §  163,  for  causing  the  death  of  Daniel  DriscoU  on  May  3, 
1881,  while  a  passenger  on  defendant's  train,  it  appeared,  at  the 
trial  in  the  Superior  Court,  before  Brigham,  Ch.  J.,  that  DriscoU 
was  a  passenger  on  defendant's  road  at  the  time  named  in  the 
indictment,  and,  although  there  was  room  for  him  to  stand  within 
the  cars,  he  was  standing  on  the  front  platform  of  the  first  passen- 
ger car,  when  the  train,  through  the  negligence  of  an  employee  of 
the  defendant,  in  misplacing  a  switch,  left  the  main  track,  and  ran 
into  a  train  of  cars  standing  on  a  sidetrack;  that  DriscoU  was 
crushed  between  the  tender  of  the  locomotive  engine  and  the  plat- 
form of  the  car  on  which  he  had  been  standing;  and  that  no  one 
else  on  the  train  of  cars  was  injured.  These  facts  not  being  in  dis- 
pute, defendant  asked  the  judge  to  rule  that  the  indictment  could 
not  be  maintained.  The  judge  refused  so  to  rule,  and  instructed 
the  jury  as  follows:  **  It  being  admitted  that  carelessness  or  neglect 
of  the  defendant's  agent  or  servant  caused  a  collision  of  cars, 
upon  which  DriscoU  was  riding  as  a  passenger,  and  that  this  colli- 
sion caused  the  death  of  said  DriscoU,  the  jury,  for  the  purposes  of 
this  trial,  are  instructed,  that  no  question  of  due  care  on  the  part  of 
said  DriscoU  arises  in  this  case,  and  that  —  notwithstanding  said 
DriscoU,  at  the  time  of  said  collision,  was  standing  on  the  platform 
of  the  car  upon  which  he  was  a  passenger,  having  gone  and  remained 
there  voluntarily,  when  there  was  room  to  stand  within  said  car  — 
upon  the  undisputed  facts,  the  jury  will  be  warranted  in  finding  that 
the  allegations  of  the  indictment  are  proved  beyond  a  reasonable 
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doabty  and  in  returning  a  verdict  of  guilty  against  the  defendant.'* 
The  jury  returned  a  verdict  of  guilty;  and  defendant  alleged 
exceptions.  The  court  (per  Colburn,  J.)  discussed  the  only  ques- 
tion presented  in  the  case,  whether,  at  a  trial  under  an  indictment 
for  causing  the  death  of  a  passenger,  based  upon  the  provisions  of 
the  statute  of  1874,  c.  372,  §  163,  the  want  of  due  care  on  the  part 
of  the  passenger  killed  is  a  defense  to  such  indictment,  and  ren- 
dered judgment  on  the  verdict. 

Passenger  injured  in  collision  —  Flying  switch. 

In  WHITE  V,  FITCHBURG  R.  R.  CO.,  136  Mass.  321  (1884), 
passenger  injured  in  collision  between  trains  caused  by  one  of  the 
trains  making  a  '*  flying  switch,"  judgment  was  rendered  for  plain- 
tiS  on  verdict  for  $7,500. 

Passenger  standing  near  edge  of  station  platform  struck  by  train  — 
Failure  to  signal. 

In  SONIER  V.  BOSTON  &  ALBANY  R.  R.  CO.,  141  Mass.  10 
(1886),  person  who  had  purchased  ticket  for  passage  on  a  train 
struck  by  another  train  as  he  was  standing  upon  and  neaf  edge  of 
stadoQ  platform,  verdict  for  plaintiff  was  sustained,  the  defendant 
having  failed  to  ring  bell  on  engine,  which  omission  was  cause  of 
accident. 


MARKS  V.  FITCHBURG  RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  February  Term^  i8g2, 

[Reported  in  155  Mass.  493]. 

COLLISION  AT  CROSSING— HORSE  FRIGHTENED  AT  NOISE  OF  TRAIN 

—  PERSON  RIDING  IN  WAGON  INJURED —  GATES  AT  CROSSING 

—  DUTY  OF  RAILROAD  COMPANY  — gUESTION  FOR  JURY.  — In 
an  action  of  tort  to  recover  for  personal  injuries  to  plaintiff's  intestate 
caused  by  a  collision  at  a  grade  crossing,  an  ice  wagon  in  which  he  was 
riding  being  struck  by  defendant's  train,  it  appeared  that  the  gates  of  the 
crossing  were  lowered  on  the  approach  of  a  fast  train,  that  the  horses  while 
sunding  close  to  the  gates  became  frightened  at  the  noise  of  the  train, 
plnnged  forward,  breaking  down  the  gates,  and  ran  upon  the  tracks;  that 
the  wagon  was  struck  by  the  train  and  plaintiff's  intestate  was  thrown  om 
receiving  injuries  from  which  he  shortly  afterwards  died.  A  verdict  ^ 
directed  for  defendant.    Held^  that  it  was  a  question  tor  the  jury  wl^^ 

the  railroad  company  should  not,  for  the  protection  of  travelers,  v  ^"^^ 
different  kind  of  gate  to  keep  frightened  horses  from  pushing  xlvJ^^^^ 
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tracks,  and  whether  the  company  did  not  fail  to  exercise  such  cai 
to  have  been  exercised  for  the  protection  of  persons  using  the  1 
a  dangerous  place  (i). 

Tort,  for  personal  injuries  occasioned  to  David  L.  M 
plaintiff's  intestate,  by  a  collision  at  a  crossing  at  grade  o 
way  by  the  defendant's  railroad,  in  that  part  of  Bost 
Charlestown.  Trial  in  the  Superior  Court,  before  Dui 
who  allowed  a  bill  of  exceptions,  in  substance  as  follows 

"  The  evidence  tended  to  prove  the  following  fac 
defendant's  railroad  at  the  crossing  in  question  runs  froi 
west,  and  is  crossed  by  Austin  street  nearly  at  a  rigl 
Austin  street,  at  a  short  distance  to  the  south,  declarec 
witness  to  be  not  more  than  sixteen  or  seventeen  I 
crossed  at  grade  the  tracks  of  the  Boston  and  Maine  ] 
Each  of  these  crossings  was  protected  by  gates.  Th< 
were  of  the  kind  in  common  use,  being  in  two  sectic 
operated  by  mechanism  which  raised  and  depressed  I 
tions  simultaneously.  Each  section  consisted  of  tw( 
strips  of  board  pivoted  to  a  post  at  the  curbstone,  and 
to  the  centre  of  the  street,  and  was  counterbalanced 
outside  end.  The  end  of  each  section,  which  reachc 
center  of  the  street  when  placed  in  a  horizontal  posi 
supported  vertically  by  iron  rods  attached  to  the  end  o 
tion,  which  dropped  to  the  ground  when  the  section  was 
The  crossing  was  planked  in  the  usual  manner  between 
to  the  width  of  the  street.  Austin  street  at  the  croj 
about  thirty  feet  wide,  from  curb  to  curb.     On  or  about 

I.  Horse  frightened  by  runse  of  train —  broken.      Held^    that    defei 

Defective  bridge, — In  Titcomb  v.  Fitch-  liable  for  the  injury  cause* 

BURG  R.  R.  Co.  and  White  v.  Fitch-  taining  insufficient  railing 

BURG  R.   R.  Co.,  za  Allen,  254  (1866)  and  judgment    for  $1,250  i 

two  actions  of  tort  sustained  by  plain-  comb  action  and  $2,000  in 

tiffs  by  reason  of  defective  bridge  over  action  was  rendered  on  the 
defendant*s  railroad  where  same  was 

crossed  by  a  highway,  it  appeared  that  Horse  frightened  by  noise 

while  plaintiffs   were  driving  upon  a  electric   street   car,  —  In    Bi 

bridge  over  the  railroad  a  train  came  Holyoke  Street  R'y  Co.,  : 

along  and  the  horse  becoming  fright-  (1893)  woman  driving  injun 

ened  by  noise  of  same  rushed  apon  the  becoming  frightened  at  nois( 

bridge  fence  and   the  horse,  carriage  of   gong   on  electric   car, 

and    occupants   were   all   precipitated  plaintiff  was  sustained  and  < 

down  the  bank,  the  plaintiffs  being  in-  exceptions  overuled. 
jured,   the  horse   killed  and  carriage 
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1888,  the  plaintiff's  intestate  was  employed  as  a  helper  to  the 
driver  of  an  ice  cart.     About  seven  o'clock  in  the  morning  the 
cart,  loaded  with  ice  and  drawn  by  two  horses,  was  approaching 
these  crossings  from  the  south  on  its  way  to  Charlestown,  the 
intestate  sitting  with  the  driver.     When  the  team  was  on  the 
Boston  and  Maine  crossing  the  gates  began  to  go  down  on  the 
Fitchburg  crossing,   and  the  driver  stopped  the  horses,  which 
were  going  at  a  walk  a  few  feet  from  the  Fitchburg  crossing,  and 
with  the  cart  just  clear  of  the  Boston  and  Maine  crossing.     The 
gates  at  the  Boston  and  Maine  crossing  were  then  lowered,  and 
the  driver  was  then  told  by  the  gateman  at  that  crossing  not  to 
back  the  team.     The  view  of  the  tracks  of  the  Fitchburg  Rail- 
road to  the  west  from  the  crossing  was  cut  off  from  one  approach- 
ing it  from  the  south  by  a  roundhouse  and  water  tank,  until  the 
Boston  and  Maine  crossing  was  reached.     The  lowering  of  the 
gates  at  the  Fitchburg  crossing  was  the  first  warning  the  driver 
had  that  a  train  was  approaching.     As  the  horses  stood  quietly 
with  the  cart  between  the  crossings,  the  train  rapidly  approached 
on  the  Fitchburg  Railroad  from  the  west.      The  horses  were 
frightened  at  the  noise  of  this  train,  and  plunged  on  to  the  gates, 
and,  breaking  them  down,  ran  upon  the  tracks  in  front  of  the 
engine.    The  cart  was  struck,  and  the  intestate  was  thrown  from 
the  driver's  seat,  and  seriously  injured,  dying  shortly  afterwards. 
*'  Upon  this  evidence,  the  judge  ruled  that  the  plaintiff  could 
not  maintain  the  action,  and  ordered  a  verdict  for  the  defend- 
^t;  and  the  plaintiff  alleged  exceptions.     The  case  was  argued 
at  the  bar  in  November,  189 1,  and  afterwards  was  submitted  on 
*c  briefs  to  all  the  judges  except  Lathrop,  J."     Exceptions 

H.  W.  Bragg  &  R.  Bradford,  for  plaintiff. 

G.  A.  Torrey,  for  defendant. 

Kliowltoil,  J.  —  The  defendant's  railroad  crosses  Austin  street, 
m  Chariestown,  at  grade,  and,  very  near  it  —  one  witness  said  at  a 
distance  from  its  tracks  of  not  more  than  sixteen  or  seventeen  feet 
'^  the  tracks  of  the  Boston  &  Maine  Railroad  cross  the  same  street. 
The  plaintiff's  intestate  was  struck  by  a  locomotive  engine  at  the 
crossing,  and  died  soon  after  from  the  injury  so  received.  The 
jury  might  well  have  found  from  the  evidence  that  he,  and  the 
driver  with  whom  he  was  riding,  were  both  in  the  exercise  of  due 
care.  There  was  evidence  that  one  approaching  the  crossing, 
as  the  plaintiff's  intestate  was,  cannot  see  a  train  con\ing  on  the 
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defendant's  railroad  until  he  gets  very  near  the  tracks, 
the  Eastern  roundhouse  and  the  tank  cut  off  the  viev 
testimony  was  that  the  driver  of  the  ice  cart  had  no  wai 
the  approaching  train  until  he  was  on  the  tracks  of  the 
&  Maine  Railroad,  and  within  a  few  feet  of  the  defe 
tracks.  He  was  ordered  by  the  gateman  of  the  Boston  8 
Railroad  not  to  back  his  team,  probably  because  of  dang 
the  approach  of  a  train  on  that  road.  The  gates  of  the  defe 
road  were  shut  down  before  him,  and  the  defendant's  ti 
approaching  so  that  he  could  not  go  on,  and  the  tracks 
Boston  &  Maine  Railroad  were  behind  him,  so  that  h' 
not  go  back,  and  he  was  obliged  to  stay  there,  shut  in  k 
sides,  with  his  horses*  heads  only  a  few  feet  from  a  t 
which  a  train  was  rapidly  approaching.  It  is  a  matter  of  c 
knowledge  that  many  horses  which  are  reasonably  safe  and 
to  be  used  will  not  stand  quietly  and  let  a  train  approach 
them  as  did  the  train  to  these  two  horses  attached  to 
cart.  Unless  his  horses  were  unusually  fearless,  a  driver  « 
as  this  driver  was  would  have  good  reason  to  expect  an  a< 
There  was  evidence  that  the  train  was  running  at  the 
twenty  miles  an  hour.  If  the  driver  had  been  warned 
coming  train  before  he  reached  the  tracks  of  the  Boston  & 
Railroad,  or  if  the  warning  had  been  given  long  enougli 
the  arrival  of  the  train  to  enable  him  to  cross  over  if  he  m 
the  railroad,  the  accident  might  not  have  happened.  Tl 
were  made  of  narrow  strips  of  board,  and  were  not  of  si 
strength  to  be  of  service  in  stopping  horses  if  they 
against  them.  Ordinarily,  the  principal  purpose  of  | 
effectually  to  warn  travelers  not  to  cross,  but  there  may  bi 
in  which  the  gate  should  be  a  strong  barrier  that  will  help 
horses  off  the  tracks.  If,  in  the  proper  management 
defendant's  business  at  this  crossing,  persons  driving 
exercise  of  due  care  are  likely  to  find  themselves  shut  in  I 
the  defendant's  tracks  and  the  tracks  of  the  Boston  8 
Railroad  when  trains  are  passing,  it  is  a  question  for  t 
whether  the  defendant  should  not,  for  the  protection  of 
ers,  have  a  different  kind  of  gate,  to  keep  frightened  hors 
pushing  upon  the  tracks.  The  rate  of  speed  at  whicl 
should  be  permitted  to  approach  the  crossing,  the  length 
before  the  passage  of  a  train  that  warning  should  be  g 
travelers  on  the  street,  in  view  of  the  close  proximity  o 
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of  other  railroads,  the  kind  of  warning  that  should  be  given, 
and  the  kind  of  gates  or  barriers  that  should  be  used,  all  enter 
into  the  determination  of  the  question  how  the  defendant's  busi- 
ness at  this  place  should  be  managed,  to  prevent  accidents  of 
this  kind  when  travelers  are  in  the  exercise  of  proper  care.  We 
are  of  opinion  that  it  was  a  question  of  fact  for  the  jury  whether, 
in  some  of  these  particulars,  the  defendant  did  not  fail  to  exer- 
cise such  care  as  ought  to  have  been  exercised  for  the  protection 
of  persons  using  the  highway  at  this  very  dangerous  place. 
Titcomb  v.  Fitchburg  R.  Co.,  12  Allen,  254;  Tyrrell  v.  Eastern 
R.  Co.,  Ill  Mass.  546. 
Exceptions  sustained. 

CLARK  V.  BOSTON  AND  MAINE  RAILROAD. 

Supreme  Judicial  Courts  Massachusetts^  October  Term^  1^95' 

[Reported  in  164  Mass.  434]. 

COLLISION  BETWEEN  TRAIN  AND  WAGON  AT  GRADE  CROSSING  — 
RAISING  OF  GATES.  —  lo  an  action  for  damage?  for  injuries  sustained 
by  plaintiff  in  a  coUision  with  a  train  at  a  grade  crossing,  it  was  held  that 
an  instruction  requested  by  defendant  that  if  the  plaintiff,  without  stopping 
to  look  or  listen,  approached  the  crossing  at  a  trot,  with  a  heavy  load  on  a 
highway  descending  for  more  than  a  hundred  feet  from  the  tracks,  he 
would  be  negligent  even  if  the  gates  were  up,  was  properly  refused. 

RULE  AS  TO  STOP,  LOOK,  AND  LISTEN.  — A  traveler  approaching  a  rail- 
road  crossing  is  bound  to  exercise  that  degree  of  care  which  the  dangerous 
character  of  the  place  requires  of  persons  of  ordinary  prudence,  but  there 
is  no  absolute  rule  of  law  which  obliges  him  under  all  circumstances  to  stop 
to  look  or  listen  (i). 

Tort,  for  personal  injuries  occasioned  to  the  plaintifF,  by  being 
struck  by  a  train  at  the  crossing  at  grade  of  a  highway  by  the 
defendant's  railroad  in  Northampton,  through  the  alleged  negli- 
gence of  the  defendant.  Trial  in  the  Superior  Court,  before 
Maynard,  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as 
follows : 

**  The  plaintiff  contended  that  the  defendant  was  negligent 
because  the  gates  at  the  crossing  were  not  closed  when  a  train 
was  about  to  cross  the  highway,  because  the  engineer  gave  no 
seasonable  warning  signals,  because  the  gatekeeper  nodded  to 

I.  "  St&p^  Look  and  Listen.**  —  See  Note  on  the  Rule  of  Stop,  Look  a«  j  V\s^ct^' 
9  Am.  Neg.  Rep,  408-416. 
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him  which  he  took  to  be  an  invitation  to  cross,  and  bee; 
defendant  had,  by  its  employees,  put  out  a  red  flag  on  the 
side  of  the  gatekeeper's  tower  at  a  point  about  nine  f< 
the  ground,  and  by  the  side  of  and  over  the  track  on  wl 
train  passed,  which  flag  was  a  signal  to  the  engineer  of  th< 
ing  train  to  proceed  slowly  or  stop  his  train,  and  this  si{ 
not  observed  and  obeyed,  but  the  train  approached  the 
at  a  rapid  rate  of  speed,  and  at  the  same  time  the  g 
relying  upon  this  flag  to  stop  the  train,  did  not  attemp 
down  the  gates. 

"  The  plaintiff  offered  evidence  tending  to  show  that 
approaching  this  crossing  from  the  west,  with  a  load 
weighing  about  one  ton  and  drawn  by  a  pair  of  farm  hors 
that  he  approached  at  a  moderate  speed,  and  watched  and 
for  any  approaching  train,  and  did  not  see  or  hear  any  i 
was  upon  the  tracks,  when  he  was  struck  by  a  passing  ti 
received  the  injuries  complained  of.  The  train  was  goin 
on  the  track  next  e<lst  of  the  gatetender's  tower.  Th 
were  up  when  the  plan! tiff  approached  and  entered  u 
crossing.  The  evidence  was  conflicting  on  the  question  > 
the  gatekeeper  made  any  attempt  to  close  the  gates. 

*'  There  was  evidence  tending  to  show  that  the  gat 
partly  lowered  as  the  plaintiff  drove  under  the  wester 
The  gatekeeper  testified  that  he  started  to  lower  the  j 
soon  as  he  saw  or  learned  of  the  approach  of  the  train, 
soon  as  its  approach  could  be  known  from  the  tower  w 
watched ;  and  that  the  only  reason  he  did  not  lower  tl 
clear  down  was  because  the  plaintiff's  team  was  under  the  \ 
gate  before  there  was  time  to  get  them  down. 

*'  The  defendant  offered  evidence  tending  to  show  t 
gatekeeper  from  his  tower  could  see  the  approaching  train 
hundred  feet  away ;  that  a  traveler  on  the  highway  apprc 
as  the  plaintiff  did  could  see  the  train  when  it  was  Iwel 
dred  and  seven  feet  away;  that  for  a  distance  of  one  h 
feet  from  the  track,  where  the  street  is  descending,  the  j 
approached  with  his  horses  trotting  at  a  rate  of  from  fou 
miles  per  hour;  that  he  approached  the  crossing  without 
ing  or  looking  up  the  tracks  until  after  he  was  on  them ; 
was  familiar  with  this  crossing  and  knew  of  this  train,  wh 
due  about  noon,  but  which  was  that  day  about  five  or  s 
utes  late;  and  that  he  supposed  that  the  train  had  not  pa 
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"  The  plaintiff's  evidence  tended  to  show  that  freight  cars 
stood  on  intervening  tracks,  so  that  a  train  approaching  from 
the  north  could  not  be  seen;  and  that  at  a  very  short  distance 
back  a  brick  structure  three  stories  high  prevented  one  from  see- 
ing the  train.  The  plaintiff  testified  that  he  looked  and  listened 
as  carefully  as  he  could ;  that  he  had  his  team  under  control ; 
that  he  heard  no  signals  and  saw  no  train  approaching  until  he 
had  driven  on  the  westerly  tracks;  that  he  got  the  gatetender's 
nod  when  he  was  about  one  hundred  feet  west  of  the  crossing, 
▼here  he  started  on  a  slow  trot  which  he  continued  until  he  was 
struck;  and  that,  just  as  he  saw  that  the  train  was  upon  him,  he 
tried  to  turn  to  the  right  to  avoid  the  train  and  hastened  his 
horses  by  swinging  a  pitchfork.  The  g^tetender  denied  that  he 
S^ve  a  nod  or  signal  to  the  plaintiff. 

"  The  defendant's  evidence  tended  to  show  that  the  plaintiff's 
view  when  he  was  west  of  the  crossing  was  entirely  unobstructed 
by  cars  or  otherwise. 

"  There  was  also  evidence  tending  to  show  that  the  train,  con- 
sisting of  an  engine,  truck,  and  two  passenger  cars,  stopped  after 
the  rear  car  had  passed  the  crossing  only  a  few  feet ;  that  the 
bell  had  sounded  continuously  for  a  distance  of  eighty  rods  or 
niore;  that  the  fireman  and  engineer  did  not  see  the  red  flag, 
and  did  not  see  the  plaintiff's  team  until  they  were  within  about 
three  hundred  feet  of  the  crossing;  and  that  no  danger  signals 
^ere  given  by  the  whistle,  and  no  special  effort  made  to  stop 
^^  train,  until  it  was  within  one  hundred  and  fifty  feet  of  the 
crossing. 

"  The  engineer  testified  that  he  saw  the  plaintiff  when  he  was 

approaching,  but  had  not  entered  upon  the  crossing,  and,  in  watch- 

^^6  him  and  trying  to  save  him  after  he  saw  that  he  was  going  on 

to  the  track,  he  did  not  see  the  flag;  and  that,  if  he  had  seen  it,  it 

^ould  not  have  made  any  difference  with  this  speed  at  the  cross- 

^^  ^  the  flag  had  no  reference  to  the  crossing  but  to  the  freight 

3^^  south  of  the  passenger  station,  where  there  was  a  freight 

^^^n     The  fireman's  station  was  such  that  he  could  not  see  the 
flag. 

The  defendant  introduced  testimony  tending  to  show  that 
^^  >^  flag  was  put  out  because  there  was  a  freight  train  in  the 
yard  southerly  of  the  passenger  .depot.  The  plaintiff  relied  upon 
^^  nilcs  of  the  corporation,  which  were  in  evidence,  as  tending 
to  show  that  an  approaching  train  should  reduce  its  speed  of  ^^P 
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at  the  signal  of  a  red  flag  upon  the  track.     He  did  not 
red  flag,  or  know  that  it  was  there. 

**  The  plaintiff  called  John  Mulligan,  President  of  t 
necticut  River  Railroad  Company,  which  operated  the 
question  until  a  short  time  before  the  accident,  who  pi 
the  rules  of  that  company  promulgated  on  November  2< 
and  he  testified  that  they  were  the  rules  under  which  t 
was  operated  at  the  time  the  defendant  took  possessic 
also  called  the  local  agent  of  the  defendant,  who  testifi 
at  the  time  of  the  accident,  the  road  was  operated  ur 
rules  which  were  in  force  before  the  defendant  took  pos 

**  From  the  rules  produced  by  Mulligan  the  plaintiff  oflfc 
read  to  the  jury  the  following  sections:  *  Red  flags  bj 
red  lights  by  night  displayed  on  the  tracks  are  signals  o 
diate  danger,  and  not  to  be  disregarded,  and  the  train  i 
brought  to  a  stop  as  soon  as  possible.  Two  flags,  one 
one  white,  placed  by  the  side  of  the  track,  is  a  caution 
and  trains  must  proceed  with  care  until  the  obstruction  is  ] 

**  The  defendant  offered  evidence  tending  to  show 
edition  of  the  rules  later  than  the  one  produced  by  Mulli] 
in  force  at  the  time  of  the  injury,  and  offered  in  evide 
following  rules :  *  A  red  flag  or  a  red  light  displayed  on  tl 
signifies  danger,  and  is  a  signal  to  stop.  A  stationary  r 
red  light,  or  slow  board  by  the  side  of  the  track  denotes  t 
track  is  imperfect,  and  the  train  must  proceed  with  great  < 
not  exceeding  eight  miles  per  hour.' 

'*  The  plaintiff's  counsel  thereupon  stated  that,  the 
rules  last  offered  now  appearing  to  be  the  rules  in  fore 
time  of  the  accident,  he  desired  to  withdraw  the  evidenc 
rules  produced  by  Mulligan.  The  judge,  in  the  exercise 
discretion,  allowed  the  evidence  to  be  withdrawn,  and  or< 
stricken  out,  and  directed  the  jury  to  disregard  the  evid 
the  book  of  rules  dated  November  29,  1891,  and  to  di 
Mulligan's  testimony  in  relation  thereto.  The  de 
excepted.  The  defendant  asked  the  judge  to  rule  1 
plaintiff  drove  down  a  highway  descending  upon  the  trac 
a  point  more  than  100  feet  back  from  the  crossing  with  ; 
load  of  hay,  and  upon  a  trot,  without  stopping  to  look  oi 
his  conduct  would  be  negligent,  even  if  the  gates  were  u 
approached  the  crossing.  The  judge  declined  so  to  ru 
the  defendant  excepted. 
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"  The  judge,  among  other  things,  instructed  the  jury  as  fol- 
lows: *A  person  who  should  approach  a  railroad  crossing  without 
looking  to  see  or  listening  to  hear  if  a  train  were  coming,  if  that 
was  all  there  was  to  it,  could  not  be  said  to  be  in  the  exercise  of 
due  care,  because  a  crossing  is  a  place  of  danger,  and  that  person 
who  approaches  it  without  listening  or  watching,  unless  there 
was  some  circumstance  to  justify  him  in  not  doing  it,  is  not  in  the 
exercise  of  due  care.  Was  there  anything  of  this  kind  in  this 
case  to  justify  this  man  in  crossing?  Did  this  man  look?  Did 
he  listen?  If  he  did  not  do  one  or  both,  was  there  anything  to 
justify  him  in  not  doing  either  one  or  both?  Did  he  have  any 
invitation  to  cross?  Did  the  railroad  corporation,  by  its  servant 
or  servants,  invite  him  to  cross,  or  did  it  invite  him  in  such  a  way 
that,  acting  as  a  reasonable  and  prudent  man,  he  would  be  justi- 
fied in  attempting  to  cross  without  listening  or  looking?  Was 
there  any  notice  of  that  sort  which  would  cause  him  to  attempt 
to  cross  without  taking  such  precaution  as  a  man  of  reasonable 
care  and  prudence  would  do?  If  not,  if  he  entered  upon  that 
road  without  taking  this  precaution,  he  would  not  be  in  the 
exercise  of  due  care.'  The  jury  returned  a  verdict  for  the  plain- 
tiff; and  the  defendant  alleged  exceptions."  Exceptions  over  - 
ruled, 

W.  G.  Bassett,  for  defendant. 

J.  C.  Hammond,  for  plaintiff. 

Morton,  J,  —  The  instruction  requested  by  the  defendant, 
that  if  the  plaintiff,  without  stopping  to  look  or  listen,  approached 
the  crossing  at  a  trot,  with  a  heavy  load,  on  a  highway  descend- 
ing for  more  than  a  hundred  feet  from  the  tracks,  he  would  be  ■ 
negilgent,  even  if  the  gates  were  up,  was  properly  refused.  A  I 
railroad  crossing  is  a  place  of  danger,  and  a  traveler  approaching 
one  is  bound  to  exercise  that  degree  of  care  which  the  dangerous 
character  of  the  place  requires  of  a  person  of  ordinary  prudence. 
But  there  is  no  absolute  rule  of  law  which  obliges  him,  under  all 
circumstances,  to  stop  to  look  and  listen.  Generally  he  must 
look  and  listen,  and  in  such  a  manner  that  the  looking  and  listen-  i 
ingwill  enable  him  to  see  or  hear  an  approaching  train  with 
'reasonable  certainty,  if  one  is  within  the  range  of  his  sight  or 
hearing.  Fletcher  v.  Fitchburg  R.  R.  Co.,  149  Mass.  127; 
Tyler  t/.  Old  Colony  R.  R.  Co.,  157  Mass.  336;  Connolly  v.  New 
York&  New  England  R.  Co.,  158  Mass.  8.  But  it  cannot  be 
said  as  matter  of  law  that  there  may  not  be  circumstances  which 


I 
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will  excuse  him  from  looking  and  listening,  and  especial 
stopping  to  look  and  listen.  In  the  present  case  there  ' 
dence  tending  to  show  an  invitation  on  the  part  of  the  \ 
to  the  plaintiff  to  cross.  The  fact  that  the  plaintiff  app 
the  crossing  at  a  trot,  with  a  heavy  load  (if  it  was  a  fact' 
not  of  itself  render  his  conduct  negligent,  there  being  no 
show  that  he  could  not  have  stopped  if  he  had  had  re; 
notice  of  the  coming  train. 

It  was  for  the  jury  to  say  what  the  object  of  the  flag  ^ 
whether  its  presence  had  or  should  have  had  any  effect  i 
conduct  of  those  in  control  of  the  train  or  of  the  gater 
appearing  that  the  rule  in  force  at  the  time  of  the  acci< 
the  one  put  in  by  the  defendant,  it  was  competent  for  t 
to  permit  the  plaintiff  to  withdraw  the  one  put  in  by  1 
to  direct  the  evidence  in  relation  to  it  to  be  stricken  oui 
be  disregarded  by  the  jury.  Costelo  v,  Crowell,  133  M 
Smith  V,  Whitman,  6  Allen,  562.  It  is  to  be  presumed 
jury  followed  the  instructions  of  the  court,  and  it  does  nc 
that  the  defendant  was  harmed  by  the  course  which  theti 

Exceptions  overruled. 

CONATY  V.  NEW  YORK,  NEW  HAVEN  i 
HARTFORD  RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  November  Term^ 

[Reported  in  164  Mass.  572]. 

COLLISION  AT  CROSSING  — DRIVING  ACROSS  TRACK  AFT 
ING  FOR  TRAIN  — GATES  RAISED  AT  CROSSING  — C( 
TORY  NEGLIGENCE  FOR  JURY.  —  Where  plaintiff,  who  waf 
a  collision  with  defendant's  train  at  a  crossing,  had  waited  for  s 
utes  in  front  of  the  closed  gates  at  the  crossing,  while  several  tr 
in  each  direction,  and  when  he  started  to  drive  across  (on  the  ra 
gates)  he  did  not  omit  to  look  for  approaching  trains,  and  ai 
had  passed  in  safety  after  the  gates  began  to  rise  and  before  p 
struck,  it  was  held  that  the  attempt  of  plaintiff  to  cross  the  ti 
such  circumstances  could  not  be  said,  as  matter  of  law,  to  be  m 

Tort,  for  personal  injuries  occasioned  to  the  plaii 
crossing  the  defendant's  tracks  in  Taunton,  by  a  collisioi 
the  horse  and  tip  cart  driven  by  the  plaintiff,  and  a  Ic 

X.  See  note,  at  end  of  this  case,  of  Massachusetts  cases  relating 
between  tiains  and  vehicles  at  crossings. 


COLLISIONS  AND   CROSSINGS.  49 

engine  of  the  defendant.  At  the  trial  in  the  Superior  Court, 
before  Hammond,  J.,  the  jury  returned  a  verdict  for  the  plain> 
tiff;  and  the  defendant  alleged  exceptions.  The  facts  appear  in 
the  opinion.      Exceptions  mierruUd. 

E.  H.  Bennett  &  F.  S.  Hall,  for  defendant. 

J,  P.  Lyons,  for  plaintiff. 

Barker^  J.  —  At  the  crossing  there  were  four  parallel  railroad 
tracks,  and  on  the  one  nearest  the  plaintiff  several  high  cars  were 

Istandiag  on  the  north  or  left-hand  side  of  the  street,  obstructing 
the  view  of  the  other  tracks  in  that  direction.  The  plaintiff 
found  the  gates  down  when  he  reached  the  crossing,  and  waited 
about  three  minutes,  sitting  on  his  cart,  ten  or  twelve  feet  from 
the  ^tes,  on  the  northerly  half  or  left-hand  side  of  the  street. 
^^'hile  he  was  waiting,  he  saw  two  or  three  trains  pass  in  each 
direction.  After  these  trains  had  passed,  the  gate  tender  raised 
the  gates  one-half  or  three-quarters  of  the  way  up,  and  the  plain- 
tiff then  started  to  cross,  looking  down  the  railroad,  south,  as 
soon  as  he  reached  the  most  westerly  track,  and  then  turning  his 
head  to  look  north,  when  he  was  immediately  struck  by  an 
engine  coming  from  the  north,  and  which,  when  he  started,  was 
hidden  from  him  by  the  cars  standing  on  the  westerly  track. 

The  plaintiff's  position  with  reference  to  the  center  line  of  the 
street  is  immaterial,  as  the  law  of  the  road  applies  only  to  per- 
sons meeting  or  passing  with  vehicles.  Pub.  St.  c.  93,  §§  i,  2. 
A  person  who  is  about  to  cross  a  railroad  is  not  under  all  circum- 
stances  obliged  to  stop  to  look  and  listen.  Clark  v.  Boston  & 
Maine  R.  Co.,  164  Mass.  434.  Acts  of  a  gateman  or  signalman 
which  tend  to  mislead  a  traveler  into  the  belief  that  he  may  cross 
with  safety,  and  invitations,  express  or  implied,  are  to  be  taken 
into  account  in  determining  whether  an  attempt  to  cross  is  negli- 
gent. Warren  v.  Fitchburg  R.  Co.,  8  Allen,  227,  231,  3  Am. 
Neg.  Cas.  748;  Sweeny  v.  Old  Colony  &  Newport  R.  Co.,  10 
Allen,  368.  377 ;  Bayley  v.  Eastern  R.  Co. ,  1 25  Mass.  62 ;  J  ohan- 
son  V.  Boston  &  Maine  R.  Co.,  153  Mass.  57;  Merrigan  v.  B.  & 
A.  R.  Co.,  154  Mass.  189;  Livermore  v.  Fitchburg  R.  Co.,  163 
Mass.  132;  Clark  v.  B.  &  M.  R.  Co.,  164  Mass.  434(l).  The 
plaintiff  had  waited  for  several  minutes  in  front  of  the  closeij  gates 
while  several  trains  passed  in  each  direction,  and  the  \\\^  lO^S^^ 
well  find  that  he  had  a  right  to  consider  the  raising  of  ti      g*'^" 

I-  Tbe  cam  ciiEd  In  the  opinion  in  the  case  at  bar  are  TcpOi^  vC^ 

LMasHchntetu  ca«<»  in  ihis  volume  of  Am,  Neg.  Cat.  ^^  ^ 
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as  an  indication  that  the  crossing  was  free.  When  he 
cross,  he  did  not  omit  to  look  for  approaching  trains, 
team  crossed  in  safety  after  the  gates  began  to  rise,  a 
the  plaintiff  was  struck.  It  cannot  be  said  as  matter  c 
the  attempt  to  cross  the  tracks  under  such  circumsl 
negligent. 

Exceptions  overruled. 

COLLISIONS  BETWEEN   TRAINS  AND  VEHICI 

CROSSINGS. 

Among  the  Massachusetts  cases  relating  to  collisior 
trains  and  vehicles  at  crossings  (other  than  those  repor 
volume)  are  the  following: 

Collision  at  crossing  —  Duty  of  railroad  company  at  crosst 

In  BRADLEY  v.  BOSTON  &  MAINE  R.  R.,  2  Cush.  1 
defendant's  exceptions  to  verdict  rendered  for  plaintiff 
for  damages  sustained  in  collision  with  engine  at  railroa< 
were  overruled.      It  was  held  that  **  the  proprietors  01 
when  running  their  engines  over  crossings,   are   boun< 
reasonable  care  and  diligence,  to  prevent  injury  therefrc 
elers  on  the  road  crossed;  and  whether  such  care  am 
have  been  employed  in  a  particular  case,  is  a  question 
be  decided  by  the  jury,  upon  all  the  circumstances.*' 
that  compliance  with  statutory  requirement  as  to  putting 
at  crossings  and  ringing  bell  of  engine  when  passing  ovei 
not   exempt  railroad  company  from  obligation  to  use 
care  and  diligence  in  other  respects  if  circumstances  re 
precautions  necessary. 

In  LINFIELD  v.  OLD  COLONY  R.  R.  CORP.,  10 
(1852),  judgment  was  rendered  on  verdict  for  plaintiff  in 
damages  for  injuries  to  person  and  property  of  plaintiff 
collision  between  train  of  dirt  cars  belonging  to  defen 
horse  and  wagon  driven  by  plaintiff,  at  a  railroad  crosi 
ruling  in  Bradley  v.  Boston  &  Maine  R.  R.,  2  Cush.  531 
(See  preceding  paragraph.) 

Collision  at  crossing  —  Personal  injuries  —  Damages. 

In  SHAW  V,  BOSTON  &  WORCESTER  R.  R.  COR] 
45   ('^57)»  action  brought  by  wife,   after  death  of   hei 
against  a  railroad  corporation  for  injuries  occasioned 
their  locomotive  engine  while  traveling  in  the  highwa 
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husband  in  a  vehicle  driven  by  her,  judgment  was  rendered  on  ver- 
dict for  plaintiff.  There  were  three  trials  in  the  Shaw  case  the 
verdicts  for  plaintiff  being  $15,000,  $18,000  and  $22,500,  respec- 
tively, the  two  first  of  which  were  set  aside  for  erroneous  instruc- 
tions, but  the  court  refused  to  set  aside  the  third  verdict  on  the 
ground  that  damages  were  excessive,  it  being  shown  that  plaintiff 
had  lost  one  arm  and  the  use  of  the  other,  and  was  much  braised 
and  injured,  her  health  and  memory  impaired,  and  was  in  constant 
pain  as  the  result  of  the  collision. 

Flagman  at  crossing  —  Statutory  requirement. 

In  COMMONWEALTH  v,  BOSTON  &  WORCESTER  R.  R. 
CORP.,  loi  Mass.  201  (1869),  verdict  on  indictment  on  Gen.  Stat. 
<^-  ^3f  %  9^>  ^o  recover  for  use  of  widow  and  children  of  Luther 
Bixby  a  fine  by  reason  of  his  being  run  over  by  defendant's  train  at 
grade  crossing  on  which  he  was  traveling  with  horse  and  wagon  was 
set  aside  on  ground  that  evidence  was  insufficient  to  warrant  find- 
ing of  negligence  against  railroad  company  for  failure  to  provide 
gate,  station  agent  or  flagman  at  crossing  where  statute  did  not 
require  same,  and  trains  could  be  seen  from  any  point  of  the  high* 
way  within  150  feet  of  the  crossing. 

Compliance  with  all  statutory  requirements  does  not  exempt  rail* 
road  corporations  from  liability  to  an  action  by  a  party  injured  by 
their  omission  to  take  all  other  reasonable  precautions,  and  whether 
such  precautions  are  omitted  is  question  for  jury.  Comm.  v,  Bos- 
ton &  Worcester  R.  R.  Corp.,  loi  Mass.  201;  Bradley  v,  Boston  & 
Maine  R.  R.,  2  Cush.  539;  Linfield  v.  Old  Colony  R.  R.  CO.,  10 
Cush.  569;  Shaw  v.  Boston  &  Worcester  R.  R.  Co.,  8  Gray,  73  (see 
preceding  paragraphs). 

Collision  at  crossing  —  Contributory  negligence. 

In  ALLYN  v.  BOSTON  &  ALBANY  R.  R.,  105  Mass.  77  (1870), 
defendant's  exceptions  to  verdict  for  plaintiff  were  sustained  on 
ground  that  evidence  not  sufficient  to  show  that  plaintiff  exercised 
due  care.  Plaintiff  was  injured  in  collision  with  train  at  highway 
crossing  while  being  driven  over  same  in  open  wagon;  the  crossing 
sign  was  visible  five  rods  or  more;  and  plaintiff  testified  that  he  did 
not  know  of  the  crossing,  did  not  look,  and  that  driver  was  careful, 
but  there  was  no  evidence  that  driver  looked  to  see  whether  train 
was  approaching  crossing. 

Collision  with  train  —  Contributory  negligence  for  jury. 

In  FRENCH  r.  TAUNTON  R.  R.  CO.,  116  Mass.  537  (1875), 
tort  to  recover  for  personal  injuries  sustained  by  plaintiff  in  collision 
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between  horse  and  carriage  she  was  driving  and  freight 
highway  crossing,  verdict  for  plaintiff  was  sustained  and 
ant's  exceptions  overruled.  It  appeared  that  as  plaintiff  ap 
the  crossing  she  saw  a  train  pass,  but  saw  no  flagman  nor 
warning  that  another  train  was  coming,  and  without  iooki 
she  attempted  to  cross,  but  was  struck  by  a  freight  car  « 
been  separated  from  the  rest  of  the  train  in  order  to  maki 
switch.  Whether  plaintiff  was  negligent  in  failing  to  loo 
train  was  a  question  for  the  jury  to  determine  under  th 
stances  of  the  case. 

See  also  GRIFFIN  v,  BOSTON  &  ALBANY  R.   R. 
Mass.  143,  where  plaintiff  having  seen  a  freight  train  g( 
struck  by  cars  following  close  behind  it,  which  had  ao 
become  separated  from  the  train. 

Collision  at  grade  crossing. 

In  BAYLEY  v.  EASTERN  R.  R.  CO.,  and  SIBLEY  v.  E 
R.  R.CO.,  125  Mass.  62  (1878),  two  actions  of  tort,  one  foi 
injuries  to  plaintiff's  intestate  (Stephen  Bayley)  caused  b] 
with  defendant's  train  at  grade  crossing,  and  the  other  fc 
to  plaintiff's  horse  and  wagon;  verdict  for  plaintiff  in  < 
sustained  and  defendant's  exceptions  overruled. 

Invitation  to  cross  hy  gate  man. 

In  DOYLE  v,  BOSTON  &  ALBANY  R.  R.   CO.,  145 
(1888),  action  for  death  of  plaintiff's  intestate  caused  by 
between  his  wagon  and  defendant's  train  at  a  grade  c 
appeared  that  the  deceased  was  half  way  across  before 
any  warning  given  or  gates  shut,  that  when  the  gates  wer 
gateman  warned  him,  and  almost  immediately  shoifted 
come  on  and  opened  the  gate  for  him,  but  it  was  too  lat 
collision;  questions  of  negligence  for  jury  and  verdict  fc 
sustained. 

Collision  at  railroad  crossing. 

In  HANKS  v.  BOSTON  &  ALBANY  R.  R.  CO.,  and 
V,  BOSTON  &  ALBANY  R.  R.  CO.,  147  Mass.  495  (i^ 
actions  of  tort  for  injuries  sustained  at  a  railroad  ore 
first  action  being  for  personal  injuries  received  by  H2 
driving  with  Frank  W.  Moses,  and  the  second  and  third 
the  administrator  of  Moses,  to  recover  for  his  death  an< 
horse  and  wagon  caused  by  collision  with  defendant*s  1( 
verdict  for  plaintiff  in  each  case  was  sustained  and  d 
exceptions  overruled. 
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Collision  at  grade  crossing  —  Contributory  negligence, 

la  FLETCHER  v.  FITCHBURG  R.  R.  CO.,  149  Mass.  127 
(1889),  defendant's  exceptions  to  verdict  for  plaintiff  were  sustained 
in  action  for  injuries  sustained  by  plaintiff  in  collision  between  his 
team  and  defendant's  train  at  a  grade  crossing,  it  being  held  that 
plaiDtifif  was  not  in  exercise  of  due  tare  at  time  of  accident.  From 
the  evidence  it  appeared  that  *'  plaintiff  was  on  the  south  side  of 
the  railroad,  driving  a  four-horse  team  northward,  going  for  a  load 
ol  sand.  There  were  two  main  tracks  on  the  railroad  at  the  cross- 
ing of  the  highway,  and  two  side  tracks,  one  north  and  the  other 
south  of  the  main  tracks.  The  distance  between  adjacent  tracks 
was  about  six  and  a  half  or  seven  feet.  On  the  south  side  of  the 
railroad,  and  on  the  east  side  of  the  highway,  was  a  barn  thirty  feet 
distant  from  the  nearest  side  track.  A  person  driving  northward 
on  the  highway,  as  soon  as  he  had  passed  the  barn,  would  have  an 
unobstructed  view  along  the  defendant's  track  towards  the  east  for 
a  distance  of  over  2,300  feet.  The  plaintiff  was  struck  by  the  engine 
of  a  regular  passenger  train  coming  from  the  east  on  the  north 
main  track.  The  accident  happened  at  about  nine  o'clock  in  the 
forenoon  and  the  plaintiff  had  known  for  some  years  that  a  passen- 
ger train  from  the  east  arrived  there  daily  at  about  that  time. 
He  was  also  familiar  with  the  crossing,  and  knew  that  no  gate  nor 
flagman  was  maintained  there."  *  *  *  Plaintiff  claimed  that  a 
freight  train  at  the  crossing  obstructed  his  view  of  the  track. 

Looking  and  listening  at  crossing. 

As  a  general  rule,  a  person  is  not  in  the  exercise  of  due  care  who  ! 

attempts  to  cross  a  railroad  track  without  taking  reasonable  pre-  [ 

caution  to  assure  himself  by  actual  observation  that  there  is  no  [ 

danger  from  approaching  trains.     It  has  been  held  in  many  cases  ■ 

that  he  cannot  properly  trust  his  sense  of  hearing  alone,  but  must 
use  his  sight  as  well,  if  it  is  reasonably  practicable  so  to  do.  See 
Batterfield  v.  Western  R.  R.,  10  Allen,  532;  Allyn  v,  Boston  & 
Albany  R.  R.,  105  Mass.  77;  Wright  v.  Boston  &  Maine  R.  R., 
"9  Mass.  440;  Tully  v,  Fitchburg  R.  R.,  134  Mass.  499;  Wheel- 
TOght  V.  Boston  &  Albany  R.  R.,  135  Mass.  225;  Bancroft  v, 
Boston  &  Worcester  R.  R.,  97  Mass.  275 ;  Mayo  v,  Boston  &  Maine  R. 
R.,  104  Mass.  137;  Allerton  v.  Boston  &  Maine  R.  R.,  146  Mass. 
241;  Granger  v.  Boston  &  Albany  R.  R.,  146  Mass.  276;  Griffin  v, 
Boston  &  Albany  R.  R.,  148  Mass.  143. 

Collision  at  crossing  — Failure  to  signal — Evidence  — Question  for  jury. 

In  MENARD  v,  BOSTON  &  MAINE  R.  R.  CO.,  150  J^ass.  3^^ 
(1890),  three  actions. of  tort,  the  first  for  injuries  sust^^ed  ^^ 
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plaintifif  in  a  collision  at  crossing  while  riding  with  her  husba 
daughter,  and  the  other  cases*  by  administrator  of  husbai 
daughter  for  death  of  intestates  in  same  accident,  except! 
verdicts  directed  for  defendant  sustained,  it  being  held  tha 
was  evidence  for  jury  to  determine  as  to  failure  of  defendant 
ants  to  ring  bell  or  sound  whistip. 

Collision  at  grade  crossing  —  Duty  of  traveler. 

In  MERRIGAN  v.  BOSTON  &  MAINE  R.  R.  CO.,  154  Mj 
(1891),  two  actions  of  tort  for  personal  injuries  to  husband  a 
received  in  collision  at  grade  crossing  while  driving,  verc 
plaintifif  in  each  case  was  sustained  defendant's  exception; 
overruled.  The  court  (per  Holmes,  J.)  in  discussing  exce| 
an  instruction  said:  "  The  judge  instructed  the  jury  that  th 
ence  of  gates,  seemingly  intended  to  be  shut  when  trains  p 
not  excuse  the  plaintiff  from  looking  before  crossing,  but 
had  the  right  to  take  the  fact  into  consideration  on  the  que 
what  extent  he  would  look.  This  instruction  does  not  seei 
contradictory,  and  it  does  appear  to  us  correct.  We  believe 
accurately  expresses  the  actual  effect  of  an  open  gate  at  a 
crossing  upon  the  minds  of  careful  people,  and  it  is  in  ace 
with  the  decisions  as  to  flagmen  whose  attitude  conveys  the 
sion  that  there  is  no  present  danger.  Johanson  v.  Boston  t 
R.  R.  Co.,  153  Mass.  57."     *    *     * 

Collision  at  crossing  —  Gateman  lowering  gate. 

In  WARREN  v.  BOSTON  &  MAINE  R.  R.  CO.,  AND  Ol 
163  Mass.  484,  verdict  for  plaintiff  was  sustained  in  action 
for  personal  injuries  sustained  by  plaintiff,  who,  with  his  w 
driving  in  a  buggy  on  the  street  across  defendant's  tracks  v 
gates  were  lowered  by  the  gateman  and  the  buggy  shut  in 
the  gates,  where  it  was  hit  by  a  train  of  the  Boston  &  Mai 
road. 

Collision  at  grade  crossing  —  Statute  —  Instruction, 

In  HICKS  V.  NEW  YORK,  NEW  HAVEN  &  HARTF( 
R.  CO.,  164  Mass.  424  (1895),  two  actions  of  tort,  the  first 
sonal  injuries  to  plaintiff  and  for  damage  to  his  property  1 
lision  with  defendant's  train  at  a  grade  crossing,  and  the 
case  to  recover  for  death  of  plaintiff's  wife  who  was  killet 
same  accident,  there  was  a  verdict  for  plaintiff  in  each  case, 
defendant  alleged  exceptions.  In  the  first  case  the  excepti< 
overruled  and  in  the  second  case  sustained.  The  exceptio 
erroneous  instruction  as  to  liability  under  Pub.  St.,  c.  112, 
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DRIVING  ACROSS  TRACK  AT  PRIVATE  CROSSING  AND 
STRUCK  BY  TRAIN  — TRESPASSER  — RAILROAD  COM- 
PANY NOT  LIABLE.— In  DONNELLY  V.  BOSTON  cSb  MAINE 
RAILROAD,  151  Mass.  210  {February  Tertn^  1^90)^  plaintiff's  excep- 
tions were  overruled,  the  facts  and  points  being  stated  by  Holmes, 
J.,  as  follows:  "  This  is  an  action  for  running  down  and  injuring  the 
plaintiff  while  crossing  the  defendant's  track.  At  the  point  in  ques- 
tion, a  public  road  came  down  to  the  defendant's  station  on  the  west 
side  of  the  track.  On  the  east  side  were  the  Merrimac  Chemical  Works, 
sarroanded  by  a  fence,  in  which,  opposite  the  road,  was  a  gate  with  a 
lock,  and  marked  *'  No  Admittance."  The  chemical  company  main- 
tained a  crossing  between  the  gate  and  the  road  for  the  convenience 
of  its  own  business,  by  the  license  of  the  defendant.  We  must  take 
it  that  both  the  defendant  and  the  plaintiff  knew  of  the  sign  on  the 
gate.  They  also  knew  that  there  was  a  public  way  leading  to  the 
chemical  works  by  an  overhead  bridge  at  a  little  distance.  The 
plaintifiF  testified  that  he  found  the  gate  open,  and  drove  through  it 
in  order  to  carry  a  friend  to  the  chemical  works,  and  he  was  return- 
ing from  them  by  the  same  way  at  the  time  of  the  accident.  He 
was  run  down  in  the  daytime  by  the  twelve  o'clock  train,  which 
was  on  time,  and  which  he  knew  was  to  be  expected  about  the  time 
when  he  tried  to  cross.  His  view  was  obstructed  by  cars  on  a  track 
laid  for  the  use  of  the  chemical  works,  which  had  been  placed  where 
they  ^ere  by  the  chemical  company;  but  he  did  not  stop.  The 
facts  disclose  no  invitation  or  license  by  the  defendant  to  the  plain- 
tiff. The  plaintiff's  rights  at  most  were  only  those  of  a  member  of 
the  public  having  business  with  the  chemical  works.  But  the  pre- 
pared crossing  maintained  by  the  chemical  company  did  not  import 
an  invitation,  or  even  a  license,  by  any  one  to  any  part  of  the  pub- 
lic, because  it  ended  on  a  gate  which  warned  the  public  that  they 
coald  not  enter,  thus  plainly  showing  that  the  license  was  confined 
to  the  chemical  works.  There  was  no  evidence  of  any  use  of  the 
crossing  by  the  public  known  to  the  defendant,  or  so  general  that 
the  defendant  might  be  presumed  to  have  known  it.  The  defend- 
ant, therefore,  was  not  bound  to  anticipate  the  plaintiff's  being 
where  he  was,  and  owed  him  no  duty  to  look  out  for  him,  or  to  take 
precautions  against  the  chance  of  his  being  there.  There  is  no 
suggestion  that  it  was  negligent  after  it  knew  that  the  plaintiff  was 
on  the  track.  Wright  v.  Boston  &  Albany  R.  R.,  142  Mass.  296. 
S«e  Sweeny  z'.  Old  Colony  &  Newport  R.  R.,  10  Allen,  368,  373; 
Hanks  v.  Boston  &  Albany  R.  R.,  147  Mass.  495,  496;  Reardon 
^'  Thompson,  149  Mass.  267;  Philadelphia  &  Reading  R.  r^ 
».  Hummell,   44  Pa.   St.,   375,   379.     Even    if    the  plaintVil  Yiad 
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not  been  upon  the  track  without  right,  he  shows  no 
for  not  ascertaining  that  the  train  was  coming.  He  kne 
was  to  be  expected.  He  had  not  been  induced  by  the  d 
to  suppose  that  the  place  was  one  where  he  had  a  right  t 
to  hear  a  bell  or  whistle  by  the  Pub.  Sts.,  c.  112,  §  163. 
that  the  chemical  company's  cars  obstructed  his  view  did  n 
erate  him  from  all  duty  to  investigate.  The  cars  were  not 
so  as  to  give  him  a  view  of  the  track  before  he  reached 
Mayo  V,  Boston  &  Maine  R.  R.,  104  Mass.  137,  143,  3  Ai 
Cas.  773,  a  case  in  which  the  court  express  their  inabilit 
how  the  accident  could  have  happened  without  some  want  c 
care  on  the  plaintiff's  part.  There  were  none  of  the  difiSc 
the  way  of  discovering  the  truth  which  existed  in  P 
Humphreys,  34  Fed.  Rep.  282,  285,  and  we  are  not  called  01 
sider  the  New  York  cases  there  cited.  A  very  little  caj 
have  shown  the  plaintiff  the  danger.  Fletcher  v.  Fitchbur 
149  Mass.  127;  Bancrofts^.  Boston  &  Worcester  R.  R.,  97  M 
3  Am.  Neg.  Cas.  765.     Exceptions  overruled." 

WHITE  V.  WORCESTER  CONSOLIDATI 
STREET  RAILWAY  COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  October  Term^  li 

[Reported  in  167  Mass.  43]. 

COLLISION  BETWEEN  STREET  CAR  AND  WAGON  —  NEGLIGl 
MOTORMAN.  —  Where  it  appeared  that  plaintiff  had  driven  aero: 
ant's  track  from  the  tight  side  of  the  road,  in  order  to  pass  aroum 
ing  vehicle  in  his  way  and  while  crossing  back  ai;ain  to  his  prop 
the  road  his  rear  left  wheel  was  struck  by  defendant's  electric 
came  up  behind  him,  a  requested  instruction  by  defendant  that  i 
had  an  unobstructed  view  of  the  approaching  car  and  there  was  t 
prevent  him  from  turning  off  the  track,  the  driver  of  the  car  had 
assume  that  plaintiff  would  seasonably  turn  off  the  track  to  avoid 
was  properly  refused;  as  was  also  a  request  to  instruct  that  if  pla 
proceeding  in  his  vehicle  ahead  of  the  car,  and  in  a  course  outsi 
parallel  with  the  track,  the  motorman  had  a  right  to  presume  tha 
would  not  turn  upon  the  track  and  was  warranted  ^n  proceed) 
usual  rate  of  speed  (i). 

TORT,  for  personal  injuries  occasioned  to  the  plaintiff  1: 
run  down  by  an  electric  car.  At  the  trial  in  the  Superioi 
before  Braley,  J.,  the  jury  returned  a  verdict  for  the  p 

I.  See  note  at  end  of  this  case,  of  cases  relating  to  collisions  betwc 
cars  and  vehicles. 
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and  the  defendant  alleged  exceptions.     The  facts  appear  in  the 
opinion.    Exceptions  overruled, 

H.  Parker  &  C.  C.  Milton,  for  defendant. 

W.  A.  GiLE,  for  plaintiff. 

Holmes,  i.  —  The  plaintiff  had  driven  across  the  defendant's 
track  from  the  right  side  of  the  road,  in  order  to  pass  around  a 
standing  vehicle  which  was  in  his  way ;  and  he  was  crossing  back 
again  to  his  proper  side  of  the  road  when  his  left  wheel  was  struck 
by  an  electric  car  which  came  up  behind  him.  According  to  the 
defendant's  evidence  the  accident  was  due  to  the  plaintiff's  stop- 
ping suddenly  just  in  front  of  the  car,  but  the  plaintiff  testified 
that  he  did  not  stop  but  was  driving  continuously  around  the 
other  vehicle.     Other  details  of  fact  were  in  dispute. 

The  defendant  asked  for  an  instruction  that,  if  the  plaintiff 
had  an  unobstructed  view  of  the  approaching  car,  and  there  was 
nothing  to  prevent  the  plaintiff  from  turning  off  the  track,  the 
driver  of  the  car  had  a  right  to  assume  that  the  plaintiff  would 
seasonably  turn  off  the  track  to  avoid  accident.  This  was 
refused,  and  we  are  of  opinion  that  the  refusal  was  correct.  We 
<io  not  suppose  that  the  instruction  asked  was  intended  as  a 
proposition  of  fact  based  on  the  practice  and  experience  of  the 
community.  In  some  parts  of  the  State,  at  least,  it  is  well 
known  that  drivers  of  vehicles  wishing  to  cross  a  track  assume 
that  electric  cars  will  look  out  for  them  at  least  as  much  as  they 
look  out  for  the  cars.  But  we  suppose  that  the  request  was  in- 
tended to  embody  a  statement  of  the  rights  of  electric  cars  irre- 
spective of  practice,  and  to  put  street  railways  on  very  nearly 
the  footing  of  steam  railroads.  Whatever  may  be  the  law  as  to 
the  latter,  there  is  great  difference  between  the  two  cases.  Elec- 
tric cars  are  far  more  manageable,  and  more  quickly  stopped, 
than  trains  upon  steam  railroads.  Their  tracks  are  in  the  high- 
way, where  all  vehicles  have  a  right,  not  merely  to  cross,  but  to 
^^vcl.  In  view  of  the  inability  of  the  cars  to  leave  their  tracks, 
*t  is  the  duty  of  free  vehicles  not  to  obstruct  them  unnecessarily, 
^<i  to  turn  to  one  side  when  they  meet  them,  but  subject  to  that 
^d  to  the  respective  powers  of  the  two,  a  car  and  a  wagon  owe 
f^iprocal  duties  to  use  reasonable  care  on  each  side  to  avoid  a 
collision.  See  Galbraith  v.  West  End  Street  Railway,  165  Mass. 
S72, 580.  Neither  has  a  right  to  assume  that  the  other  will  keep 
out  of  the  way  at  its  perril,  although  the  electric  car  has  a  right 
*o  demand  that  the  wagon  shall  not  obstruct  it  by  unreasonable 
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delay  upon  the  track.  If  the  jury  believed,  as  they  mig! 
the  plaintiff  did  not  know  of  the  close  proximity  of  the  < 
that  the  motorman  did  see  the  plaintiff's  wagon  and  saw 
was  proceeding  in  the  ordinary  way  around  an  obstacle  an* 
ing  the  track  with  reasonable  speed,  they  well  might  fi 
due  care  required  the  motorman  to  move  slowly  or  st 
the  plaintiff  was  out  of  the  way.  In  Glazebrook  v,  W< 
Street  Railway,  i6o  Mass.  239,  the  plaintiff  was  coming 
the  car,  and  the  driver  had  a  right  to  expect  him  to  turn 
sonably,  as  there  was  nothing  to  prevent  it.  Here,  accoi 
the  plaintiff's  story,  he  was  turning  off  as  quickly  as  he  i 
order  to  regain  his  side  of  the  way. 

The  defendant  asked  for  a  second  instruction,  that 
plaintiff  was  proceeding  in  his  vehicle  ahead  of  the  car,  < 
course  outside  of  but  parallel  with  the  track,  the  motormc 
right  to  presume  that  the  plaintiff  would  not  turn  upon  th 
and  under  such  circumstances  the  motorman  is  warra 
proceeding  at  the  usual  rate  of  speed.  This  also  was  i 
With  reference  to  the  undisputed  facts  in  the  case  it  wou 
been  misleading  and  incorrect.  If  anything  could  be  si 
judge  as  to  what  the  plaintiff  might  be  expected  to  do,  i 
be  that  he  might  be  expected  to  turn  back  to  the  righ 
road  where  he  belonged,  and  from  which  he  had  coi 
before.  Even  if  no  part  of  his  previous  movements  h 
seen,  the  right  of  the  road  was  the  part  to  which  he  n 
would  tend. 

Exceptions  overruled. 

COLLISIONS  BETWEEN  STREET  CARS  AND  VEHICLES 

Among  the  Massachusetts  cases  relating  to  personal  injuries  su! 
collisions  between  street  cars  and  vehicles,  are  the  following: 

Collision  between  street  car  and  vehicle. 

In  Lyman  v.  Union  R*y  Co.,  114  Mass.  83(1873),  verdict  for  plaintiff 
was  sustained,  in  tort  for  injuries  sustained  in  a  collision  between 
wagon  and  defendant's  street  car. 

Defective  car  track. 

Cook  v.  Union  R'y  Co..  125  Mass.  57  (1878).  accident  caused  b 
defective  rails  on  track,  plaintiff  being  thrown  out  of  wagon  he  wa 
and  injured;  questions  of  negligence  for  jury  and  case  ordered  to  stand 

Fireman  Injured  in  collision  between  street  car  and  ladder  truck. 
In  Magee  V,  West  End  Street  R'y  Co.,  151  Mass.  240  (1890),  when 
unable  to  completely  dress  himself  before  starting  for  fire,  completed  1 


Collisions  and  Crossings,  69 

neot  while  on  rapidly  driven  ladder  truck,  and  was  injured  while  doini;  no  by 
reason  of  the  truck  colliding  with  defendant's  street  car,  verdict  for  plaintiff 
*M  sustained,  it  being  for  jury,  and  not  for  court,  to  determine  question 
whether  plaintiff  exercised  due  care. 

CotUsicn  between  street  car  and  vehicle, 

lo  Kerrigan  v.  West  End  Street  R'y  Co.,  158  Mass.  305  (1893),  collision 
between  street  car  and  plaintiff's  wagon,  direction  of  verdict  for  defendant  was 
overruled,  as  the  question  of  negligence  of  the  parlies  was  for  the  jury. 

■ 

Collision  between  street  car  and  vehicle  —  Instructions  —  Negligence  of  parties. 

In  Glazebrook  v.  West  End  Street  R'y  Co.,  160  Mass.  239  (1893),  collision 

between  plaintiff's  wagon  and  street  car,  plaintiff's  exceptions  to  refusal  of 

^rial  coart  to  give  certain  instructions  were  overruled.     Morton.  J.,  said:  *'  The 

platQtiff  was  driving  with  the  nigh  wheels  of  his  wagon  in  a  rail  of  one  of  the 

^ietidant's  tracks.    There  was  space  enough  for  him  to  drive  on  the  outside 

®|  trades  without  danger  of  collision  with  the  cars.    The  evidence  was  contra- 

dictory  whether  he  attempted  to  get  out  of  the  rail  or  drove  straight  ahead  till 

the  Wagon  and  car  collided.     His  view  of  the  approaching  car  was  unobstructed 

^^  there  was  nothing  to  prevent  him  from  turning  out.    The  driver  of  the  car 

^  a  right  to  assume  that  he  would  turn  out  seasonably.    When  the  driver 

became  aware  that  the  plaintiff  was  not  going  to  turn  out,  it  was  his  duty  to  do 

what  he  reasonably  could  to  avoid  a  collision.    The  jury  were  so  instructed, 

and  may  have  found  so.    The  jury  were  also  rightly  instructed  that  the  plaintiff 

could  not  recover  if  the  accident  was  due  to  his  own  negligence,  and  that  if  he 

was  where  he  ought  not  to  be,  but  was  not  negligent  in  being  there,  the  driver 

was  bound  to  do  what  he  reasonably  could  to  prevent  injury  to  him.     Excep- 

UoDs  overruled." 

See  also  Robbins  v,  Springfield  Street  R'y  Co.,  165  Mass.  30  (1895),  collision 
between  stieet  car  and  wagon;  verdict  for  plaintiff. 

Galbraith  v.  West  End  Street  R'y  Co..  165  Masf.  573  (1896),  death  of  person 
driving  wagon  caused  by  collision  with  electric  car  while  attempting  to  cross 
track;  verdict  for  defendanL 

RANDOLPH  V.  O'RIORDON  and  Another 

(TWO  CASES). 
Supreme  Judicial  Court,  Masstuhusetts,  January  Term,  i8g2. 

[Reported  in  155  Mass.  331.] 

JOINT  TORT  FEASORS  —  PLEADING  AND  PRACTICE.  —  In  actions, 
brought  by  husband  and  wife  against  two  defendants  for  personal  injuries 
occasioned  to  plaintiffs  from  a  collision  between  vehicles  belonging  to 
defendants,  plaintiffs  having  hired  a  carriage  to  attend  a  funeral,  but  one  of 
the  defendants  having  control  of  the  driver,  and  the  accident  was  caused 
by  negligence  of  driver  of  the  other  vehicle  owned  by  the  other  defendants 
It  is  no  defense  by  latter  that  the  negligence  of  the  driver  of  the  carriage  in 
which  plaintiffs  were  riding  contributed  to  the  injury  (i). 

I.  See  note  on  Imputed  Negligence,  11  Am.  Neg.  Cas.  X5X-X5^, 
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collision  between  vehicles— instructions—  rule 01 

—  iDStructions  Co  the  jury  in  action  for  injuries  sustained  in  a 
between  vehicles  one  of  which  was  being  driven  on  wrong  side 
that  it  was  a  question  of  fact  whether,  under  the  circumstances,  < 
drivers  being  on  the  wrong  side  of  the  road  was  negligence;  ths 
that  he  was,  while  tending  to  show  that  he  was  in  fault,  was  not  c 
evidence,  and  that  it  was  a  question  upon  all  the  evidence  whetl 
the  party  upon  the  wrong  side  of  the  road  was  negligent,  that 
circumstance,  were  correctly  given. 

Two  Actions  of  Tort,  brought  by  a  husband  and  i 
spectively,  against  Patrick  O'Riordon  and  John  Bryant, 
sonal  injuries  occasioned  to  the  plaintiff  from  a  collision  1 
vehicles  belonging  to  the  defendants.  Writs  dated  Au 
1889.  The  cases  were  tried  together  in  the  Superior 
before  Thompson,  J.,  who  allowed  a  bill  of  exceptions, 
stance  as  follows : 

**  The  plaintiffs  offered  evidence  that  Mr.  Randolph  h 
defendant  Bryant  to  superintend  the  funeral  of  their  gn 
on  November  29,  1884,  Bryant  to  furnish  the  carriaf 
drivers  therefor ;  that  the  hack  in  which  the  plaintiffs  r 
furnished  by  Bryant  under  his  agreement,  together  v 
driver,  whose  name  was  Hewton,  and  who  had  been  in  ] 
employ  for  some  time  as  a  driver ;  that  as  they  were  r< 
from  the  cemetery  to  Charlestown,  where  they  lived,  a 
passing  along  Austin  Street,  a  public  highway,  the  hac 
into  collision  with  a  heavy  wagon  belonging  to  the  dc 
O'Riordon,  driven  by  a  man  in  his  employ,  and  both  the  j 
were  injured;  that  at  the  time  the  accident  occured  Hew 
driving  at  the  rate  of  from  eight  to  ten  miles  an  hour  on  tl 
hand  side  of  the  middle  of  the  traveled  part  of  the  str 
the  defendant  0*Riordon's  team  was  being  driven  in  tl 
site  direction  at  a  walk  on  the  driver's  left  of  the  middl 
traveled  part  of  the  street,  but  this  was  not  the  onl 
gence  of  the  defendant  O'Riordon;  and  that  the  total  ^ 
the  hack  was  six  feet,  and  there  was  at  least  ten  feet 
space  of  paved  way  to  the  right  of  the  hack  at  th 
where  the  collision  occurred,  and  there  was  ample  r 
Hewton  to  have  driven  his  hack  either  to  the  right 
left  of  the  approaching  team  without  coming  into 
therewith. 

"  The  defendant  O'Riordon  requested  the  judge  to 
the  jury  as  follows : 
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**  *  I.  The  negligence  of  the  driver  of  the  hack  in  which  the 
plaintiffs  were  riding  was  the  negligence  of  the  plaintiffs ;  and  if 
it  contributed  to  the  injury,  the  plaintiffs  cannot  recover  against 
defendant  O'Riordon. 

**  *  2.  If  the  negligence  of  the  defendant  Bryant's  driver  was 
the  proximate  cause  of  the  injury  the  plaintiffs  cannot  recover  of 
the  defendant  O'Riordon,  although  the  negligence  of  O'Riordon's 
driver  contributed  to  the  injury,  and  although  such  injury  would 
not  have  happened  without  such  negligence  of  O'Riordon's 
driver. 

*•  *  3.  If  between  the  negligent  acts  of  O'Riordon's  driver  and 
the  injury  to  the  plaintiffs  there  intervened  the  negligent  act  of 
the  driver  of  Bryant's  carriage,  and  such  intervening  act  was  the 
proximate  cause  of  the  injury,  the  defendant  O'Riordon  is  not 
liable. 

**  '4.  The  defendant  O'Riordon  is  liable  only  for  the  natural 
and  probable  results  of  his  driver's  negligence;  and  if  the  negli- 
gent act  of  Bryant's  driver  was  not  and  ought  not  to  have  been 
anticipated  by  O'Riordon's  driver,  and  directly  produced  the 
damage,  then  O'Riordon  is  not  liable,  even  though  the  collision 
would  not  have  occurred  unless  O'Riordon's  driver  was  negligent. 

**  *  5.  The  defendant  O'Riordon  had  a  right  to  drive  his  team 
upon  the  left  of  the  middle  of  the  traveled  part  of  the  road,  and 
the  fact  of  his  team  being  there  is  not  of  itself  evidence  of  negli- 
gence. 

"  *6.  This  action,  not  being  commenced  within  one  year  from 
the  date  of  the  collision  declared  on,  cannot  be  maintained.' 

**  The  judge  refused  to  give  the  above  instructions,  but 
instructed  the  jury  as  follows: 

'*  *  You  have  had  your  attention  called  to  the  position  of 
O'Riordon's  wagon  upon  the  road.  Before  you  can  pass  intelli- 
gently or  fairly  upon  the  question  as  to  the  effect  of  his  position, 
you  must  ascertain  and  determine  where  his  wagon  actually  was; 
because,  until  you  ascertain  that  fact,  you  will  not  be  able  to 
determine  as  to  the  effect  of  his  position  upon  the  road.  The 
law  of  the  road,  as  it  is  termed,  has  been  called  to  your  attention, 
which  I  will  read :  '  When  persons  meet  each  other  on  a  bridge 
or  road,  traveling  with  carriages,  wagons,  carts,  sleds,  sleighs,  or 
other  vehicles,  each  person  shall  seasonably  drive  his  carriage  or 
other  vehicle  to  the  right  of  the  middle  of  the  traveled  part  of 
such  bridge  or  road,  so  that  their  respective  carriages  or  other 
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vehicles  may  pass  each  other  without  interference/  It  < 
follow,  that,  because  a  party  is  upon  the  left-hand  side  o 
that  therefore  the  party  is  guilty  of  negligence  —  is  care 
person  may  be  answerable  to  the  statute,  and  still  not  I: 
of  negligence  and  carelessness  in  being  in  a  position 
statute  directs  he  shall  not  be  in;  but  it  is  a  question 
under  all  these  circumstances,  whether  his  being  in  that 
was  negligence  or  carelessness.  The  fact  that  he  is  i 
wrong  side  of  the  way  is  evidence  upon  that  question, 
to  show  that  he  is  in  fault,  but  it  is  not  conclusive ; 
question,  where  there  are  other  facts  than  the  mere  fa 
being  upon  the  wrong  side  of  the  way,  is  a  question,  upo 
evidence,  whether  or  not  the  party  so  upon  the  wronj 
the  way  is  negligent.  It  might  be  carelessness  to  othe 
for  him  to  be  upon  the  right  side  of  the  wa}';  there 
contingencies  such  as  that ;  but  the  person  is  to  exercise 
care,  and  is  held  answerable  in  law  for  his  negligence  a 
lessness,  and  the  jury  are  to  consider  the  law  of  the  roac 
nection  with  the  testimony  bearing  upon  that  question; 
if  you  find  that  O'Riordon's  driver  is  not  guilty  of  ne 
that  caused  the  injury,  then  O'Riordon  is  not  to 
responsible.  In  order  to  hold  him  responsible,  it  must  1: 
that  he  was  gulity  of  negligence  in  the  driving  of  the  te 
that  the  injury  was  the  natural,  probable,  and  proxima 
of  that  carelessness.  And  if  it  was,  then  he  may 
responsible.  It  is  not  necessary,  to  make  the  defendant 
liable,  that  the  defendants  should  have  jointly  partici] 
each  particular  act  of  carelessness  that  caused  the  injur 
not  necessary  that  the  driver  of  the  hack  should  have  pari 
in  the  carelessness  of  the  driver  of  the  wagon,  or  that  tl 
of  the  wagon  should  have  participated  in  the  careless  a< 
driver  of  the  hack;  but  if  the  combined  careless  act 
defendants  produced  the  collision,  which  was  the  natur 
able  and  proximate  result  of  the  carelessness  of  eacli 
defendants,  then  they  may  be  jointly  held  answerable 
result  of  such  carelessness.  If  the  natural  and  probab 
of  0*Riordon's  carelessness  was  to  produce  the  collision, 
natural  and  probable  result  of  the  carelessness  of  Bryan 
produce  the  collision  which  caused  the  injury,  then  the 
act  of  each  may  be  said  to  be  the  natural,  probable,  am 
mate  cause  of  the  injury;  and   if  such   individual  can 
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combined  caused  the  collision,  producing  the  injury,  then  they 
may  have  jointly  caused  the  injury,  and  may  be  jointly  or  sever- 
ally liable  for  the  injury. 

"  '  But  if  the  collision  was  not  the  natural,  probable,  and  proxi- 
mate result  of  the  carelessness  of  O'Riordon,  then  he  cannot  be 
held  responsible;  and  if  it  was  not  the  natural,  probable,  and 
proximate  result  of  the  carelessness  of  Bryant,  then  Bryant  can- 
not be  held  responsible.  If  the  collision  was  the  natural  and 
probable  result  of  the  carelessness  of  both  of  the  defendants, 
then  they  may  be  held  to  answer  jointly;  if  of  neither  of  them, 
then  the  verdict  must  be  rendered  for  both  defendants.  If  it 
was  the  natural  and  probable  result  of  the  carelessness  of  the 
one,  and  not  of  the  carelessness  of  the  other  defendant,  then 
that  defendant  may  be  held  responsible  whose  careless  act  caused 
the  collision,  provided  it  was  the  natural  and  probable  and  proxi- 
mate result  of  such  carelessness.  So  you  will  see,  if  neither  was 
careless,  the  verdict  is  to  be  for  both  defendants ;  if  both  were 
guilty  of  negligence,  which  caused  the  injury,  then  the  verdict  is 
to  be  against  both  defendants ;  if  one  of  them  was  guilty  of  neg- 
ligence that  caused  the  injury,  and  the  other  was  not,  then  the 
verdict  is  to  be  against  the  one  whose  negligence  caused  the 
injury,  and  the  jury  will  find  for  the  other  defendant. 

"The  jury  returned  a  verdict  for  the  plaintiflf  against  the 
defendant  O'Riordon,  and  for  the  defendant  Bryant;  and  the 
defendant  O'Riordon  excepted. 

"After  verdict,  the  defendant  O'Riordon  moved  to  set  aside 
the  verdict  and  that  a  new  trial  be  granted,  for  the  alleged  mis- 
conduct of  the  foreman  of  the  jury;  and  it  appeared  upon  the 
hearing  of  this  motion  that  the  foreman  of  the  jury  had  a  small 
memorandum-book  and  a  lead  pencil,  and  made  some  minutes  of 
the  evidence  during  the  examination  of  the  witnesses  in  the 
presence  of  all  the  counsel,  and  no  objection  was  made  to  it. 
The  foreman  had  this  book  in  his  pocket  when  he  retired  with 
the  jury  to  consider  the  case.  The  counsel  for  the  defendant 
O'Riordon  asked  the  judge  to  rule  that  this  conduct  of  the  fore- 
man was  improper,  and  was  such  misconduct  as  would  vitiate 
the  verdict.  The  judge  declined  so  to  rule,  and  found  as  a  fact 
that,  if  such  conduct  was  improper,  the  defendant's  right  to  take 
advantage  of  it  had  been  waived,  and  overruled  the  motion  for 
anew  trial;  and  the  defendant  O'Riordon  alleged  exceptions." 
£j^ceptians  overruled. 
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H.  W.  Bragg,  for  defendant  O'Riordon. 
W.  S.  SloCUM  (C.  H.  Crosby  with  him),  for  plaintiff 
Morton^  i.  —  The  presiding  instructed  the  jury,  in  su 
among  other  things,  that  they  might  find  one  or  bol 
defendants  liable ;  that,  in  order  to  find  either  liable,  tl 
find  that  there  was  carelessness  on  the  part  of  his  driv 
was  the  natural,  probable,  and  proximate  cause  of  the  £ 
and  that,  if  the  accident  was  due  to  the  carelessness 
drivers,  then  both  defendants  were  liable.  He  also  ir 
them  that  if  one  driver  was  careless,  and  his  carelessness 
natural,  probable,  and  proximate  cause  of  the  accident, 
other  driver  was  not  careless,  then  they  should  return  ; 
against  the  defendant  who  was  master  of  the  careless  dri 
for  the  defendant  whose  driver  was  not  careless.     The 

■ 

dered  a  verdict  against  defendant  O'Riordon,  and  for  d< 
Bryant.  The  defendant  O'Riordon  now  claims  that 
should  have  been  instructed  also  as  he  requested,  viz. 
the  carelessness  of  Bryant's  driver  contributed  to  the  c 
he  (O'Riordon)  was  not  liable,  whether  it  was  or  w^as 
proximate  cause  of  the  accident.  This  claim  rests  on  the 
that  the  negligence  (if  any)  of  the  driver  was  to  be  im 
the  plaintiff,  and  that,  again,  on  the  position  that  the  re 
servant  and  master  existed  between  them.  If  the  plai 
the  driver  of  Bryant's  hack  had  been  total  strangers 
other,  it  is  obvious  that  it  would  have  been  no  def 
O'Riordon  to  say  that  the  negligence  of  Bryant's  dr: 
tributed  to  the  accident.  That  defense  could  not  be  a 
by  him  unless  there  was  some  relation  between  the  plaii 
the  driver  which  would  make  him  responsible  for  or  i< 
with  his  acts ;  and  in  the  present  case  that  relation,  if  it 
at  all,  must  have  been  the  relation  of  master  and  servar 
facts  were  that  the  defendant  Bryant  was  hired  by  the 
Peter  Randolph,  to  superintend  the  funeral  of  his  gra 
Bryant  to  furnish  the  carriages  and  drivers.  Bryant  fur 
hack,  and  a  driver  named  Hewton,  who  had  been  in  his 
for  some  time  as  his  hackman.  While  the  plaintiff  was  r 
from  the  funeral  Hewton  driving,  the  accident  occurr 
directions  appear  to  have  been  given  to  or  control  assun 
Hewton  by  the  plaintiff.  We  think  upon  these  facts 
relation  of  master  and  servant  did  not  exist  between  the 
and  Hewton.     What  Bryant  really  agreed  with  the   pla 
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do  was  to  transport  him  to  and  from  a  certain  place  or  places. 
For  that  purpose  he  sent  his  hack  and  his  driver.  The  hack  was 
in  his  control,  through  his  agent  or  driver,  all  the  time.  It  was 
the  same  as  if  Bryant  himself  were  driving  and  managing  and 
cootroUing  the  team.  And  it  would  be  contrary  to  common 
experience  to  say  that  Bryant  would  have  been  or  that  Hewton 
was  the  servant  of  the  plaintiff,  or  that  he  was  Hewton's  master, 
or  would  have  been  Bryant's  master.  Whether  the  hack  and 
driver  were  hired  at  a  public  stand  or  of  a  private  person  could 
make  no  difference,  nor  whether  the  party  furnishing  theni  was 
engaged  in  the  business  of  a  common  carrier  of  passengers  or 
not.  It  would  not  do  to  say  that  one  who  buys  a  passage  from 
New  York  to  Liverpool  sustains  the  relation  of  master  to  the 
officers  and  crew  and  owners  of  the  steamer  on  which  he  embarks. 
No  more  would  it  do  to  say  that  one  who  buys  conveyance  for 
his  own  person  or  his  family  from  one  place  to  another  within 
the  same  city  or  adjoining  cities  thereby  assumes  towards  the 
driver  of  the  hack,  which  the  party  who  agrees  to  convey  him 
furnishes,  the  relation  of  a  master  to  a  servant,  or  liability  for  his 
acts,  uncommanded  and  uninterfered  with  by  him.  The  defend- 
ant relies  upon  Thorogood  v.  Bryan,  8  C.  B.  115  (i).  It  is 
enough,  perhaps,  to  say  of  that  case  that  it  has  been  expressly 
overruled  and  disaffirmed  in  England,  and  has  not  been  followed 
by  the  Supreme  Court  of  the  United  States,  and  the  courts  of 
last  resort  in  many  different  states.  ''  It  rests  upon  indefensible 
grounds,"  says  the  Supreme  Court  of  the  United  States.  Little 
t'.  Hackett,  116  U.  S.  366,  375;  Mills  v.  Armstrong,  L.  R.  13 
App.  Cas.  I ;  The  Bernina,  12  Prob.  Div.  58;  State  v.  B.  &.  M. 
R.  Co.,  80  Me.  430;  Chapman  v.  N.  H.  R.  Co.,  19  N.  Y.  341 ; 
Dyerr.  Erie  R.  Co.,  71  N.  Y.  228;  N.  Y.,  L.  E.  &  Western  R. 
Co.  i\  Steinbrenner,  18  Vroom,  161 ;  Bennett  v,  N.  Y.  Railroad 
Co.,  7  Vroom,  225;  Transfer  Co.  v,  Kelly,  36  Ohio  St.  86; 
Wabash,  St.  L.  &  Pac.  R.  Co.  v,  Shacklet,  105  111.  364;  Thomp- 
kinsv.  Clay  Street  R.  Co.,  66  Cal.  163;  Cuddy  v,  Horn,  46 
Mich.  596;  Danville,  Lancaster  &  Nicholasville  Turnpike  Co.  v. 


I.  See  NoTB  on  Thorogood  v.  Bryan, 
^C.  B.  115.  in  II  Am.  Neg.  Cas.  145- 
146.  showing  that  the  doctrine  enun- 
ciated therein,  which  had  been  exten- 
sively followed  in  the  American  courts, 

VouXII— 5 


has  been  repudiated  in  the  English 
courts  and,  generally,  in  this  country. 
See  also  note  in  6  Am.  Neg.  Rep.  10, 
showing  the  American  authorities 
where  the  doctrine  in  Thorogood  v. 
Bryan.  8  C.  B.  115,  is  repu^^j^^^^. 
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Stewart,  2  Mete.  (Ky.),  119;  Louisville,  Cin.  &  Lex.  R.  Co.  v. 
Case,  9  Bush,  728.  In  the  case  of  AUyn  v.  B.  &  A.  R.  Co.,  105 
Mass.  79,  it  did  not  appear  how  the  plaintiff  and  Haskell  came 
to  be  riding  together,  and  the  court  held,  and  rightly  so,  that 
**  if  the  plaintiff  failed  to  use  the  care  which  prudence  required, 
relying  upon  the  vigilance  of  his  companion,  he  must  prove  that 
Haskell  was  in  the  exercise  of  due  care,  not  only  in  the  manage- 
ment of  his  horse,  but  in  using  the  necessary  precautions  to 
guard  against  danger  from  passing  trains."  This  was  very  dif- 
ferent from  saying  that  Haskell's  negligence  was  to  be  imputed 
to  the  plaintiff,  if  he  had  been  a  passenger  in  a  hack  of  which 
Haskell  was  the  driver.  It  was  merely  saying  that  if  in  a  dan- 
gerous place  one  person  trusted  another  person  to  look  out  for 
him  he  must  show  that  such  person  used  due  care.  We  think, 
therefore,  that  the  instructions  requested  were  rightly  refused. 

The  defendant  objects,  in  the  next  place,  to  the  instruction 
that  the  fact  of  the  defendant  being  on  the  left  of  the  middle 
of  the  traveled  part  of  the  road  was  evidence  of  negligence. 
The  court,  in  substance,  instructed  the  jury  that  it  was  a  ques- 
tion of  fact  whether,  under  all  the  circumstances,  his  being  in 
that  position  was  negligence ;  that  the  fact  that  he  was  upon  the 
wrong  side  of  the  way  was  evidence  tending  to  show  that  he 
was  in  fault,  but  was  not  conclusive;  and  that  it  was  a  question, 
upon  all  the  evidence,  whether  or  not  the  party  upon  the  wrong 
side  of  the  way  was  negligent,  that  being  a  circumstance. 
These  instructions  conformed  to  the  law  as  heretofore  laid  down 
by  this  court,  and  were  correct.  Damon  v.  Scituate,  119  Mass. 
66;  Steele  v.  Burkhardt,  104  Mass.  59;  Jones  v.  Andover,  10 
Allen,  18. 

If  the  fact  that  one  of  the  jurors  takes  notes  of  the  evidence 
which  he  carried  into  the  jury-room  with  him  were  valid  ground 
of  complaint,  it  was  disposed  of  by  the  finding  of  the  court  that 
it  had  been  waived  by  the  defendant.  The  request  as  to  the 
time  within  which  the  action  should  have  been  brought  has  not 
been  argued,  and  we  therefore  treat  it  as  waived. 

Exceptions  overruled. 
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MURPHY  V.  ARMSTRONG  TRANSFER  COMPANY. 

Supreme  Judicial  Court ^  Massachusetts y  November  Term^  i8g6, 

[Reported  in  167  Mass.  199]. 

PERSON  CROSSING  STREET  STRUCK  BY  HORSE  AND  VEHICLE  — 
QUESTION  FORJURY.  —  In  an  action  to  recover  damages  for  injuries 
sustained  by  plaintiff  who,  while  crossing  a  street,  at  the  junction  of  two 
streets,  ab.out  six  o'clock  in  the  evening,  was  struck  by  a  horse  and  vehicle 
belonging  to  defendant  which  vehicle  according  to  the  driver's  evidence, 
was  lighted  with  lanternb  and  the  horses  were  going  at  a  slow  trot,  and 
there  was  no  other  team  in  the  vicinity,  it  was  held  that  the  question  of 
negligence  of  the  parties  was  for  the  jury  to  determine  (i). 

TORT,  for  personal  injuries  occasioned  to  the  plaintiff,  in  col- 
liding with  the  horses  attached  to  a  hack  and  driven  by  the 
defendant's  servant. 

"At  the  trial  in  the  Superior  Court,  before  Blodgett,  J., 
after  the  evidence  was  all  in,  the  defendant  requested  the  judge 
to  rule  as  follows:  *  i.  Upon  all  the  evidence  in  the  case,  the 
plaintiff  is  not  entitled  to  recover.  2.  There  is  no  evidence  in 
the  case  that  the  plaintiff  was  herself  in  the  exercise  of  due  care. 
3.  There  is  no  evidence  in  the  case  that  the  plaintiff's  injuries 
were  due  to  the  negligence  of  the  defendant,  or  of  any  agent  or 
servant  of  the  defendant.'  But  the  judge  refused  so  to  rule. 
The  jury  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
alleged  exceptions.  The  facts  appear  in  the  opinion. "  Excep- 
tions overruled. 

M.  F.  Dickinson,  Jr.,  &  M.  Holbrook,  for  defendant. 

H.  F.  Naphen  &  W.  J.  Miller,  for  plaintiff. 

Knowlton,  J«  —  In  this  case  the  evidence  of  negligence  on  the 
part  of  the  defendant's  driver  is  inconsiderable,  and  the  evidence 
of  due  care  on  the  part  of  the  plaintiff  is  still  less.  From  the 
printed  report  of  the  evidence  in  the  bill  of  exceptions,  it  seems 
probable  that  the  negligence  of  the  plaintiff  contributed  more 
lai^ely  to  the  accident  than  negligence  of  the  defendant's  serv- 
ant ;  but  we  cannot  say,  as  a  matter  of  law,  that  there  was  no 
evidence  that  the  driver  was  negligent.  He  testified  that  he 
did  not  see  the  plaintiff  until  the  collision  occurred.  He  was 
driving  a  hack  drawn  by  two  horses,  at  a  slow  trot,  at  a  little 

I-  See  note  at  end  of  this  case,  relating  to  persons  injured  while  crossing 
*<Kct,  being  run  over  or  struck  by  horses  and  vehicles.  - 
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after  6  o'clock  in  the  evening  of  October  4,  1893,  southward, 
along  Hudson  street,  in  Boston,  across  Harvard  street.  He 
testified  that  the  lanterns  on  his  hack  were  lighted,  and  there 
was  evidence  tending  to  show  that  there  were  lights  in  grocery 
stores  on  both  corners  of  Hudson  and  Harvard  streets,  on  the 
northerly  side  of  Harvard  street.  The  plaintiff  was  crossing 
Hudson  street  on  the  crosswalk  on  the  southerly  side  of  Harvard 
street.  The  evidence  tended  to  show  that  there  was  no  other 
team  in  the  vicinity,  and  the  jury  might  have  found  that  he 
was  negligent  in  not  looking  before  him  before  he  crossed 
Harvard  street,  so  carefully  as  to  discover  the  plaintiff  before  his 
horses  struck  her.  The  plaintiff  testified  that  she  was  going 
westward,  along  the  southerly  side  of  Harvard  street,  in  the  usual 
way,  looking  before  her;  and  that,  when  she  got  a  little  more 
than  one-half  way  across  Hudson  street,  she  was  struck,  and 
thrown  down  on  the  crossing,  and,  when  she  recovered  her  con- 
sciousness, she  was  under  the  feet  of  the  horses,  on  the  right- 
hand  side  —  that  is,  on  the  westerly  side  of  the  pole.  There 
was  evidence  tending  to  show  that  she  was  mistaken  in  regard  to 
the  place  where  she  found  herself,  in  her  account  of  the  collision ; 
but  whether  she  was  or  not  was  a  question  of  fact  for  the  jury. 
If  they  believed  her  testimony,  it  indicated  that  she  had  passed 
beyond  the  center  of  the  line  of  travel  of  the  team  before  the  col- 
lision, and  that  the  horse  at  the  right  of  the  driver  ran  against  her. 

It  has  repeatedly  been  held  that  the  mere  failure  of  a  pedes- 
trian to  look  and  listen  for  approaching  teams  as  he  passes  over 
a  crosswalk  at  the  junction  of  two  streets  is  not  necessarily  such 
negligence  as  will  present  recovery  if  he  is  run  over  by  a  passing 
team.  Shapleigh  v,  Wyman,  134  Mass.  118;  Purtell  «/.  Jordan, 
156  Mass.  573-577;  Benjamin  v,  Holyoke  Street  R.  Co.,  100 
Mass.  3.  If  it  appears  that  a  plaintiff  was  walking  along  in  the 
usual  way,  where  persons  are  accustomed  to  walk,  it  is  ordinarily 
a  question  of  fact  for  the  jury  whether,  in  so  walking  at  the  time 
of  the  accident,  he  was  in  the  exercise  of  due  care.  Purtell  v. 
Jordan,  ubi  supra  \  Williams  t/.  Grealy,  112  Mass.  79;  Bowser  z/. 
Wellington,  126  Mass.  391;  Rand  v,  Syms,  162  Mass.  163; 
Robbins  v.  Springfield  Street  R.  Co.,  165  Mass.  30.  We  are  of 
opinion  that  in  the  present  case  there  was  evidence  proper  for 
the  consideration  of  the  jury  in  support  of  the  proposition  that 
the  plaintiff  was  in  the  exercise  of  due  care. 

Exceptions  overruled. 
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accidents  to  persons  crossing  street.  being  run  over  or 

struck  by  horses  or  vehicles. 

See  the  following  Massachusetts  cases  relating  to  persons  injured  by  being 
rao  over  or  struck  by  horses  or  vehicles,  while  crossing  street: 

Runaway  horse  at  street  crossing  —  Pedestrian  injured. 

In  Williams  v,  Grealy.  112  Mass.  79  (1873),  it  was  held  that  '*  it  cannot  be 
determined  that  there  was  error  in  a  refusal  to  rule  that  a  foot  passenger,  who 
VAS  injured  by  a  runaway  horse  at  a  street  crossing  was  not  in  the  exercise  of 
doe  care,  from  the  mere  fact  that  she  did  not  look  as  she  crossed  to  see  if  aoy- 
ihiog:  was  coming  when  it  appears  at  the  trial  there  was  other  and  unreported 
evidence  which  boie  upon  that  question."     Judgment  for  plaintiff  on  the  verdict. 

Pedestrian  run  over  by  wagon. 

In  ScHiENPELDT  r.  NoRRis,  115  Mass.  17  (1874),  verdict  for  plaintiff  was  sus- 
tained, in  tort  to  recover  for  injuries  sustained  by  plaintiff  who,  while  crossing 
a  street,  was  run  over  by  wagon  which  was  being  driven  by  defendant's  servant- 

Run  over  by  wagon. 

In  Bowser  v.  Wellington,  126  Mass.  391  (1879),  tort  for  personal  injuries 
occuioned  to  plaintiff  in  being  run  over  while  crossing  street  by  a  horse  and 
wagon  driven  by  defendant,  it  was  held  that  the  fact  that  It  was  not  shown  that 
I^otiff  looked  up  and  down  the  street  before  crossing  is  not  conclusive  evi- 
dence, as  matter  of  law,  that  he  was  not  in  the  exercise  of  due  care,  it  being  for 
the  jury  to  determine  that  question.     Verdict  for  plaintiff  for  $3,000  sustained. 

Sec  also  similar  ruling  in  Shapleigh  v.  Wyman,  134  Mass.  118  (1883),  where 
plaintiff,  a  woman,  was  knocked  down  by  horse  and  wagon  while  crossing  street 
and  verdict  for  plaintiff  was  sustained. 

^^t  driving  in  street  —  Pedestrian  run  over. 

In  PuRTELL  V,  Jordan,  156  Mass.  573  (1892),  where  plaintiff  (Purtell)  was 
wrack  by  defendant's  horse  and  cart  while  crossing  a  street,  verdict  for  plaintiff 
^^  tasiained,  the  court  holding  that  there  was  sufficient  evidence  for  jury  to 
^  that  defendant's  servant  was  negligent  in  driving  too  fast  and  that  plaintiff 
was  osiagr  due  care,  and  that  the  question  of  negligence  of  (he  parties  was  for 
tile  jQry  to  determine  from  the  facts. 

Colliiion  between  vehicles  —  Pule  of  the  road, 

In  Rand  v.  Svms,  162  Mass.  163  (1894),  tort  for  personal  Injuries  to  plaintiff 
^d  for  damages  to  his  horse  and  vehicle,  alleged  to  have  been  caused  by  neg- 
%nt  driving  by  defendant  of  her  horse  whereby  plaintiff  was.  crowded  off  the 
'oad  and  against  a  bridge,  verdict  for  defendant  was  sustained  and  plaintiff's 
*«cepiiont  overruled.  The  court  (per  Morton,  J.)  said:  **  The  defendant  was 
^  boQQd  under  all  circumstances  to  keep  to  the  right  of  the  center  of  the  road 
^  to  look  behind  her  when  passing  from  one  side  to  the  other.  Lovejoy  v, 
'^an,  10  Cush.  495;  Meservy  v,  Lockett,  161  Mass.  322.  If  a  team  was 
^Protching  in  the  opposite  direction,  it  was  her  duty  to  turn  to  the  right,  and 
*(  ihehad  reason  to  believe  that  the  plaintiff  was  behind  her,  or  at  her  side,  it 
**>berdnty  not  to  obstruct  him,  and  to  use  reasonable  care  in  passing  from 
•^ »Jde  of  the  road  to  the  other  not  to  injure  him."    *    *    * 


70  AMERICAN  Negligence  Cases. 


SULLIVAN  V.  NEW  YORK,  NEW  HAVEN  AND 
HARTFORD  RAILROAD  COMPANY. 

Supreme  Judicial  Courts  Massachusetts^  October  Term^  iSgi. 

[Reported  in  154  Mass.  524]. 

PEDESTRIAN  STRUCK  BY  TRAIN  AT  GRADE  CROSSING  — CONTRIBU- 
TORY NEGLIGENCE.  —  In  an  action  to  recover  damages  for  personal 
injuries  sustained  by  being  struck  by  a  locomotive  at  a  grade  crossing,  it 
appeared  that  the  accident  happened  on  a  clear  summer  day,  about  eleven 
o'clock  in  the  forenoon;  that  travelers  approaching  the  crossing  had  an 
unobstructed  view  of  the  track  for  some  distance;  thai  plaintiff  lived  in  the 
vicinity,  was  familiar  with  the  crossing,  and  accustomed  to  pass  over  the 
same;  thai  she  was  between  sixty  and  seventy  years  of  age  and  possessed 
of  good  sight  and  hearing;  that  there  was  no  gale  nor  flagman  at  the  cross- 
ing; that  plaintiff  looked  up  and  down  the  track  but  saw  no  train,  but 
when  on  the  near  track  she  heard  a  train  approaching,  and  without  looking 
to  see  where  it  was,  she  hurried  to  get  across,  fell  on  the  track  and  was 
injured.  Held,  that  the  question  of  plaintiff's  gross  or  wilful  negligence 
was  properly  submitted  to  the  jury(i). 

Tort,  for  personal  Injuries  occasioned  to  the  plaintiff  by  being 
struck  by  a  locomotive  engine  at  a  crossing  at  grade  of  the 
defendant's  railroad  and  a  highway  in  Westfield.  At  the  trial 
in  the  Superior  Court.  Dewey,  J.,  at  the  close  of  the  evidence, 
refused  to  rule,  as  requested  by  the  defendant,  I,  that  **  upon 
all  the  evidence  in  the  case  the  plaintiff  cannot  recover;"  2,  that 
**  the  plaintiff  was  grossly  negligent,  and  such  negligence  con- 
tributed to  her  injury,*'  and,  3,  that  '*  there  is  no  sufficient  evi- 
dence to  warrant  the  jury  in  finding  that  the  plaintiff  was  not 
grossly  negligent,  or  that  her  negligence  did  not  contribute  to 
the  injury;  "  and  submitted  the  case  to  the  }ury  upon  instruc- 
tions, to  which  no  exception  was  taken.  The  jury  returned  a 
verdict  for  the  plaintiff;  and  the  defendant  alleged  exceptions." 
The  case  is  sufficiently  stated  in  the  opinion.  Exceptions  over- 
ruled. 

G.  D.  Robinson,  for  defendant, 

J.  B.  Carroll,  for  plaintiff. 

Barker^  J.  — •*  The  plaintiff,  a  foot  traveler  on  the  highway, 
was  struck  by  a  locomotive  at  a  grade  crossing.     The  accident 

I.   Crossing  accidents.  — See  Note  on  See  also  at  end  of  this  case  notes  of 

Contributory   Negligence   in  crossing-  Massachusetts  cases  relating  to  persons 

accident  cases  as  a  question  for  jury,  injured  on  track  or  at  crossings. 
10  Am.  Neg.  Rep.  566-576. 


Collisions  and  Crossings.  71 

happened  on  a  clear  summer  day,  about  eleven  o'clock  in  the 
forenoon.  The  railroad  had,  within  a  short  time  before  the  acci- 
dent, been  raised  so  as  to  be  about  three  feet  higher  than  the 
level  of  the  sidewalk  on  which  the  plaintiflf  approached  from  the 
east.  The  work  of  grading  was  unfinished,  and  the  crossing  was 
in  a  broken  and  poor  condition,  with  one  plank  on  each  side  of 
the  rails.  The  ground  was  rough,  so  that  teams  had  to  walk 
across.  There  were  three  railroad  tracks  at  the  crossing,  and 
the  locomotive  was  on  the  middle  track,  coming  from  north  to 
south.  The  plaintiff's  line  of  travel  was  diagonally  across  the 
tracks.  From  the  end  of  the  sidewalk  to  the  tracks  the  space 
was  filled  with  soft  gravel.  The  height  of  the  car  windows  from 
the  ground  was  seven  feet,  and  from  the  level  of  the  sidewalk, 
ten  feet.  A  building  and  the  branches  of  a  butternut  tree 
obstructed  the  view  from  the  sidewalk.  These  were  the  only 
obstructions,  looking  northward,  to  a  bridge,  a  distance  of  nine 
hundred  and  eighty-five  feet  from  the  place  of  the  accident. 
After  a  person  passed  on  to  the  line  of  the  railroad  from  the 
sidewalk,  there  was  no  obstruction  to  his  view  except  the 
branches  of  the  tree,  and  after  reaching  the  nearest  track  there 
was  no  obstruction.  A  person  approaching  the  railroad  in  the 
plaintiff's  line  of  travel  could  see  in  a  clear  line  of  vision  from  a 
point  forty-two  feet  from  the  nearer  rail  of  the  middle  track 
three  hundred  and  fifty-two  feet  northward ;  at  thirty-two  and 
one-half  feet,  nine  hundred  and  eighty-five  feet ;  at  twenty-eight 
and  one-half  feet,  thirteen  hundred  and  fifty-eight  feet ;  and  at 
twenty-three  and  one-half  feet,  fourteen  hundred  and  sixty-eight 
feet.  There  was  no  gate  nor  flagman  at  the  crossing.  The 
plaintiff  lived  in  the  vicinity,  was  familiar  with  the  locality,  and 
accustomed  to  pass  over  the  crossing.  She  was  between  sixty 
and  seventy  years  of  age,  of  ordinary  intelligence,  and  possessed 
of  good  sight  and  hearing. 

The  declaration  was  in  two  counts,  the  first  under  the  Pub. 
Sts.,  c.  112,  §  213.  At  the  close  of  the  evidence  the  court  ruled 
that  the  plaintiff  could  not  recover  on  the  second  count,  which 
was  at  common  law,  and  the  jury  found  a  verdict  for  the  plain- 
tiff on  the  first  count,  and  found  specially  that  the  defendant 
neglected  to  give  the  signals  required  by  the  statutes.  The  ques- 
tion raised  by  the  bill  of  exceptions  is,  whether  the  court  was 
justified  in  submitting  the  case  to  the  jury  upon  the  first  count, 
or  whether  upon  all  the  evidence  it  appeared,  as  matter  of  law, 
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that  the  plaintiff,  in  addition  to  a  mere  want  of  ordinary  care, 
was  guilty  of  gross  or  wilful  negligence. 

In  addition  to  the  facts  above  stated,  there  was  evidence  tend- 
ing to  show  that,  if  the  plaintiff  had  looked  at  all  before  going 
on  the  track,  she  could  have  seen  the  approaching  train  a  quar- 
ter of  a  mile  away ;  that  she  was  familiar  with  the  passing  of 
trains,  and  had  often  before  run  across  ahead  of  the  train ;  that 
she  did  not  look  up  the  track  at  all ;  and  that  shortly  before  she 
was  struck  by  the  locomotive,  and  before  she  had  entered  upon 
the  middle  track,  and  while  she  was  yet  in  a  place  of  safety,  she 
had  heard  the  sharp  whistles,  or  "  toot,  toot,  toot  "  of  the  engine, 
and  knew  that  the  train  was  coming  at  speed,  and,  notwith- 
standing this,  attempted  to  cross  in  front  of  it.  There  was  also 
evidence  tending  to  show  that  before  she  left  the  sidewalk  the 
train  was  actually  in  full  view,  approaching  the  crossing;  that 
when  she  heard  the  danger  whistles,  she  looked  up  directly  at  the 
train,  and  hurried  up  to  get  across,  and  tried  to  walk  faster,  and 
started  to  run  ahead  of  the  train ;  that  when  the  danger  whistle 
sounded  she  was  between  the  east  and  middle  tracks ;  that  she 
fell  down  before  she  was  struck,  and  fell  on  the  west  rail  of  the 
middle  track;  that  if  she  had  stood  still  when  the  danger  whistle 
sounded  she  would  have  been  safe ;  and  that  she  stumbled  and 
fell  on  her  knees  and  elbows,  between  the  two  rails  of  the  middle 
track,  and  was  struck  by  the  train  as  she  was  trying  to  rise. 
One  of  the  plaintiff's  witnesses  testified  that  he  heard  the  danger 
whistles,  turned  his  eyes  to  the  crossing,  and  saw  the  old  lady ; 
that  her  hands  were  up  in  this  manner  (showing),  and  she  made 
one  step  and  down  she  went,  and  recovered  herself  to  the  extent 
of  getting  partially  on  her  hands  and  knees. 

The  plaintiff  herself  testified  that,  before  she  went  on  the  rail- 
road track,  she  looked  up  and  down  and  did  not  see  any  engine 
or  train,  and  did  not  hear  anything;  that  she  started  to  go  across 
the  track;  that  the  track  was  soft;  that  she  heard  a  **  big  boo  " 
coming,  and  did  not  know  what  it  was,  and  did  not  know  any- 
thing else  that  happened  there.  She  said,  upon  cross-examina- 
tion, that  she  was  going  to  the  store  to  get  some  groceries,  and 
had  a  pail  in  her  hand,  and  wore  a  shawl  and  hood ;  that  before 
she  went  on  the  track  she  looked  here  and  there,  up  and  down, 
and  saw  no  train,  but  saw  the  bridge;  that  when  she  was  on  the 
sidewalk  she  looked,  but  saw  no  cars,  and  saw  nothing  until  she 
heard  the  noise  when  the  train  came  down ;  that  when  she  got 
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upon  the  track  she  looked,  and  saw  no  train,  and  did  not  see 
the  train  at  all  until  she  heard  it  coming;  that  she  was  on  the 
first  track  when  she  heard  the  noise,  and  did  not  then  look  to 
see  where  the  train  was,  but  kept  right  on,  and  tried  to  clear  the 
track ;  that  she  started  to  go  right  across  just  as  fast  as  she  could ; 
that  she  did  not  look  to  see  if  the  train  was  on  the  next  track 
coming;  that  she  did  not  hear  the  train  until  it  was  on  her;  that 
when  she  heard  the  noise  the  track  was  soft,  and  she  started  to 
run  across,  and  fell  down  right  on  the  track;  that  when  she  was 
on  the  first  track  she  looked  up  and  down,  and  did  not  hear  the 
train;  that  before  she  went  on  the  track  she  looked  up  and 
down,  and  did  not  see  any  train ;  and  that  she  did  not  hear  any 
sharp,  short  whistles,  or  any  whistle  at  all. 

The  plaintiff  introduced  in  evidence  the  whole  testimony  given 
by  the  plaintiff  at  a  former  trial  of  the  case,  in  which  she  testi- 
fied, upon  cross-exaination,  that  when  she  got  right  on  the  track 
she  heard  the  **  toot,  toot,  toot,"  just  as  ifc  was  right  up  to  her; 
that  it  was  the  engine  that  made  the  noise,  and  that  it  scared  her 
out  of  her  senses,  that  when  she  heard  the  noise  she  was  going 
back  from  track,  and  started  to  run,  and  ran  right  on  the  track, 
and  tumbled  down  on  the  track  in  front  of  the  engine ;  that  the 
noise  that  was  in  her  head,  and  the  train,  and  all  that,  took  her 
senses  right  away;  and  that  it  was  the  first  place  in  her  life  that 
she  had  not  her  senses. 

It  is  plain,  upon  this  evidence,  that  the  plaintiff  was  not  in  the 
exercise  of  ordinary  care.  If  she  looked,  as  she  testified  that  she 
did,  and  did  not  see  the  approaching  train,  she  looked  carelessly. 
If  she  looked  and  did  see  it,  it  was  certainly  not  ordinary  care  to 
attempt  to  walk  in  front  of  it.  If  she  did  not  look,  her  failure 
was,  at  least,  a  want  of  ordinary  care.  But  a  mere  want  of 
ordinary  care  would  not  defeat  her  recovery  under  the  first  count 
of  her  declaration,  and  the  burden  of  proving  gross  or  wilful 
negligence  rested  upon  the  defendant.  It  is  apparent  that  from 
the  evidence  a  jury  would  be  justified  in  finding  that  the  plaintiff 
was  in  fact  guilty,  in  addition  to  a  mere  want  of  ordinary  care, 
ol  gross  or  wilful  negligence.  The  evidence  discloses  no  need 
or  motive  which  would  justify  her  in  taking  extraordinary  risks. 
She  was  merely  walking  from  her  home  to  a  neighboring  store 
to  purchase  groceries.  She  was  familiar  with  the  crossing  and . 
its  attendant  dangers.  If,  as  might  be  found  from  the  evidence, 
she  attempted,  in  such  circumstances,  to  cross  in  full  view  of  a 
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rapidly  approaching  train,  without  looking  to  see  whether  or  not 
danger  was  imminent,  her  negligence  would  be  properly  charac- 
terized as  gross.  If,  knowing  that  the  train  was  approaching  at 
speed,  and  realizing  the  danger  of  attempting  to  cross  in  front  of 
it,  she  understandingly  and  intentionally  took  the  risk  of  so 
doing,  without  any  other  motive  than  to  avoid  waiting  while  the 
train  passed,  her  negligence  would  be  gross  and  wilful.  Copley 
V,  New  Haven  &  Northampton  Co.,  136  Mass.  6;  Debbins  z/. 
Old  Colony  Railroad,  154  Mass.  402.  If  situations  similar  to 
these,  which  plainly  might  have  been  found  by  the  jury,  are  the 
only  ones  which  could  fairly  and  reasonably  be  found  from  the 
evidence,  then  it  was  the  duty  of  the  court  to  rule,  as  matter  of 
law,  that  the  plaintiflf  upon  the  evidence,  was  guilty  of  gross  or 
wilful  negligence,  and  to  direct  a  verdict  for  the  defendant.  But, 
in  our  opinion,  other  inferences  consistent  with  the  theory  that 
the  plaintiff  was  guilty  of  want  of  ordinary  care  may  fairly  be 
drawn  from  the  evidence,  and,  if  so,  the  court  was  right  in  sub- 
mitting the  question  to  the  jury.  The  usual  ringing  of  the  bell 
and  sounding  of  the  whistle  were  omitted.  If,  before  entering 
upon  the  railroad,  the  plaintiff  looked  up  and  down  and  saw 
nothing,  and  again  when  entering  upon  the  east  track  looked 
and  saw  no  train,  it  could  not  be  said,  as  matter  of  law,  that  up 
to  that  point  she  was  guilty  of  gross  or  wilful  negligence  in  not 
having  become  aware  of  the  approach  of  a  train  which  came  with- 
out the  required  and  customary  warning.  If,  when  made  aware 
of  its  approach  by  hearing  the  danger  whistles,  she  was  confused 
by  the  sudden  peril,  and  went  in  front  of  the  train  because  of  her 
confusion,  she  could  not  be  said  to  have  been  guilty  of  gross  or 
wilful  negligence.  Copley  v.  New  Haven  &  Northampton  Co., 
136  Mass.  6  (i). 

It  is  plain  that  either  of  the  situations  supposed,  and  perhaps 
others  consistent  with  gross  or  wilful  negligence,  or  with  the 
want  of  it,  may  have  been  fairly  found  by  a  jury  from  the  evi- 
dence. Under  such  circumstances  it  is  the  province  of  the  jury 
to  deal  with  the  evidence  under  proper  instructions  from  the 
court,  which  in  this  case  were  no  doubt  given. 

Exceptions  overruled. 

I.  See  the  cases  cited  in  the  opinion  in  the  case  at  bar,  reported  with  the 
Massachusetts  cases  in  this  volume  of  Am.  Nee.  Cas. 
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NOTES  OF  CASES  RELATING  TO  PEDESTRIANS  INJURED 

ON  TRACK  OR  AT  CROSSINGS. 

Among  the  Massachusetts  cases  relating  to  persons  injured  on 
track  or  at  crossings  (other  than  the  cases  reported  in  this  volume) 
are  the  following: 

Injured  in  collision  while  loading  cars. 

In  FLETCHER  v,  BOSTON  &  MAINE  R.  R.,  i  Allen,  9  (1861), 
it  was  held  that  "  a  railroad  company  is  responsible  for  an  injury 
occasioned  by  want  of  proper  care  and  prudence  on  the  part  of  its 
servants  in  the  management  of  a  train  which  is  under  their  exclusive 
care,  direction  and  control,  although  the  train  belongs  to  another 
company.  But  if  such  injury  is  occasioned  by  the  negligence  of 
another  railroad  company,  whose  car,  for  the  purpose  of  being 
loaded  by  the  plaintiff,  has  been  placed  upon  the  side  track  of  the 
defendants  which  is  in  constant  use  by  other  roads,  such  other  com- 
pany is  bound  to  use  reasonable  care  to  prevent  a  collision ;  and  if 
it  fails  to  do  so,  and  the  plaintiff  receives  an  injury  from  a  collision 
while  engaged  in  loading  the  car,  he  cannot  recover  against  the 
company  whose  cars  caused  the  collision."  Defendant's  exceptions 
to  verdict  for  plaintiff  sustained  and  new  trial  granted. 

J^un  otter  and  killed  on  railroad  track. 

COMMONWEALTH  v,  FITCHBURG  R.  R.  CO.,  10  Allen,  189 
(1865),  person  run  over  and  killed  on  railroad  track;  railroad  com- 
pany found  guilty  of  negligence. 

Person  crossing  track  run  over  by  train  at  private  crossing. 

In  SWEENY  v.  OLD  COLONY  &  NEWPORT  R.  R.  CO.,  10 
Allen,  368  (1865),  judgment  was  rendered  on  verdict  for  plaintiff  for 
$7,500,  plaintiff  being  run  over  by  defendant's  train  as  he  was  cross- 
ing their  track  at  a  private  crossing  on  signal  from  flagman  at  cross- 
ing. The  syllabus  of  the  official  report  states  the  case  as  follows: 
'*  If  a  railroad  company  have  made  a  private  crossing  over  their 
track,  at  grade,  in  a  city,  and  allowed  the  public  to  use  it  as  a  high- 
way, and  stationed  a  flagman  there  to  prevent  persons  from  under- 
taking to  cross  when  there  is  danger,  they  may  be  held  liable  in 
damages  to  one  who,  using  due  care,  is  induced  to  undertake  to 
cross  by  a  signal  from  the  flagman  that  it  is  safe,  and  is  injured  by 
a  collision  which  occurs  through  the  flagman's  carelessness." 

Struck  by  train  while  crossing  track  —  Failure  to  look  —  Contributory 
negligence. 

In  BUTTERFIELD  v.  WESTERN  R.  R.  CORP.,  10  Allen,  532 
(1865),  it  was  held  that  "a  traveler  upon  a  highway  which  is  crossed 
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by  a  railroad  on  a  level,  who  knows  that  he  is  near  the  crossing  and 
yet  does  not  look  up  to  see  if  a  train  is  coming,  simply  because 
there  is  a  storm  and  the  traveling  is  bad,  is  guilty  of  such  negli- 
gence that  he  cannot  recover  damages  for  an  injury  sustained  by 
him  from  a  collision  with  a  passing  train,  although  the  bell  was  not 
rung  nor  the  whistle  sounded."  Defendant's  exceptions  sustained 
and  verdict  for  plaintiff  for  $1,500  set  aside. 

Person  injured  at  grade  crossing —  Failure  to  provide  gate  or  flagman 
—  Statute, 

In  EATON  v,  FITCHBURG  R.  R.  CO.,  126  Mass.  364  (1880), 
judgment  for  plaintiff  on  verdict  was  rendered,  in  action  for  injuries 
sustained  by  her  at  a  grade  crossing.  The  court  ruled  (as  per  syl- 
labus to  the  official  report)  that  "in  an  action  against  a  railroad 
corporation,  under  a  declaration  alleging  that  the  plaintiff,  while 
traveling  on  the  highway,  was  injured  at  a  grade  crossing  *  by 
reason  of  the  carelessness  and  negligence  of  the  agents  and  serv- 
ants of  the  defendant,'  the  jury  may  consider  whether,  under  all 
the  circumstances  of  the  case,  the  defendant  was  guilty  of  negli- 
gence in  not  having  a  gate  or  a  flagman  at  the  crossing,  although 
never  requested  by  the  selectmen  of  the  town,  nor  ordered  by  the 
county  commissioners,  to  do  so,  under  the  statute  of  1874,  c.  372, 
§  126.'' 

See  also,  on  this  point,  Bradley  v,  Boston  &  Maine  R.  R.,  2 
Cush.  539;  LiNFiELD  V,  Old  Colony  R.  R.,  10  Cush.  562;  Norton 
V,  Eastern  R.  R.,  113  Mass.  366;  Favor  v,  Boston  &  Lowell  R. 
R.,  114  Mass.  350;  CoMM.  V,  Boston  &  Worcester  R,  R.,  ioi  Mass. 
201. 

Crossing  track  at  plcue  not  crossing. 

In  WRIGHT  v,  BOSTON  &  MAINE  R.  R.,  129  Mass.  440  (1880), 
judgment  was  rendered  for  defendant  in  action  for  injuries  sus- 
tained by  plaintiff  who.  while  crossing  the  defendant's  track  at  a 
place  not  a  crossing,  was  run  over  by  defendant's  train. 

Pedestrian  struck  and  killed  by  freight  train. 

In  COMMONWEALTH  v.  BOSTON  &  MAINE  R.  R.,  133  Mass. 
383  (1882),  defendant's  exceptions  to  findings  on  certain  counts  in 
the  indictment  were  sustained.  Allen,  J.,  in  stating  the  case  said: 
The  third  count  in  substance  charged  "  that  at  a  certain  place  the 
railroad  crossed  a  highway  upon  the  same  level;  that  one  Sanborn 
was  traveling  on  the  highway  and  in  the  exercise  of  due  diligence; 
that  a  locomotive  engine  attached  to  a  freight  train  was  passing  the 
place  of  intersection;  that  a  locomotive  engine  was  coming  in  the 
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opposite  direction;  that,  while  the  corporation  was  thus  running 
the  last-named  locomotive  engine,  it  was  the  duty  of  the  corpora* 
tion,  when  approaching  said  place  of  destination  in  view  of  the 
position  of  said  first-named  locomotive  and  train  of  freight  cars,  to 
reduce  its  rate  of  speed  and  give  proper  signals  and  warnings;  but 
that  the  corporation  neglected  to  do  so,  and  with  said  last-named 
engine  ran  over  and  killed  said  Sanborn. 

••  This  count  is  founded  on  the  St.  of  1874,  c.  372,  §  163,  which 
imposes  a  penalty  upon  the  corporation,  if,  by  reason  of  its  negligence 
or  carelessness,  or  of  the  unfitness  or  gross  negligence  or  careless- 
ness of  its  servants  or  agents  while  engaged  in  its  business,  the  life 
of  any  person  being  a  passenger,  or  of  any  person  being  in  the  exer- 
cise of  due  diligence,  and  not  being  a  passenger  or  in  the  employ- 
ment of  said  corporation,  is  lost.  The  count,  it  will  be  observed, 
does  not  charge  the  unfitness  or  gross  negligence  or  carelessness  of 
servants  or  agents  of  the  corporation,  but  negligence  of  the  corpo- 
ration itself."  *  *  *  "It  thus  appearing  that  there  is  a  distinc- 
tion between  the  negligence  or  carelessness  of  the  corporation  itself, 
and  the  gross  negligence  or  carlessness  of  its  servants  or  agents 
while  engaged  in  its  business,  it  becomes  necessary  in  framing  an 
indictment  to  select  and  set  forth  with  accuracy  the  ground  which 
is  to  be  relied  on.  The  negligence  of  the  corporation  itself  is  one 
thing,  and  the  gross  negligence  of  its  servants  or  agents  is  another 
thing,  and  an  averment  of  one  is  not  supported  by  proof  of  the 
other.  In  many  cases,  it  is  true  that,  as  a  corporation  usually  acts 
by  agents,  an  averment  of  negligence  on  the  part  of  a  corporation 
may  be  supported  by  proof  of  negligence  on  the  part  of  its  agents. 
But  this  is  not  applicable  to  a  liability  imposed  by  a  statute  which 
expressly  distinguishes  between  the  grounds  of  liability,  as  does  the 
statute  now  under  consideration.  In  such  a  case  as  the  present, 
negligence  on  the  part  of  the  corporation  cannot  be  established  by 
showing  negligence  on  the  part  of  its  servants  or  agents,  and  by 
invoking  the  aid  of  a  presumption  that  their  negligence  must  be 
presumed  to  have  been  in  pursuance  of  orders  of  the  corporation 
itself.  The  statute  makes  a  plain  distinction;  the  pleader  selects 
the  ground  on  which  the  liability  of  the  defendant  is  to  be  made 
to  rest;  a  line  of  precedents  recognizes  and  illustrates  the  distinc- 
tion between  the  two  grounds;  and  to  allow  the  pleader  to  select 
the  negligence  of  the  corporation  itself  as  the  ground  on  which  its 
liability  is  to  be  maintained,  and  to  support  it  by  proving  merely 
the  negligence  of  servants  or  agents,  and  by  asking  a  court  or  jury 
to  infer  the  existence  of  negligence  on  the  part  of  the  corporation 
from  mere  proof  of  negligence  on  the  part  of  its  servants  or  agents. 
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would  be  to  obliterate  the  distinction  expressed  in  the  statute,  and 
to  depart  from  the  common  rule  of  pleading.  See  Comm.  v.  Fitch- 
burg  R.  R.,  126  Mass.  472.  Looking  at  the  third  count  of  this 
indictment  in  the  light  of  these  principles,  we  are  of  opinion,  not 
only  that  it  was  unsupported  by  the  evidence  in  the  case,  but  that 
it  is  not  a  good  count  in  itself.  There  was  no  proof,  and  there  is 
no  averment,  that  the  corporation,  by  general  rule  or  otherwise, 
had  given  to  its  servants  or  agents  any  instructions  which  were 
improper  or  unsuitable,  or  had  so  far  failed  to  give  proper  and  suit- 
able instructions  that  the  omission  could  justly  be  attributable  to  it 
as  negligence;  but  the  evidence  and,  by  fair  implication,  the  aver- 
ment show  that  the  negligence  relied  on  was  the  omission  to  do  what 
ought  to  have  been  done  under  the  peculiar  circumstances  of  a  par- 
ticular occasion;  that  is  to  say,  the  occasion  of  a  passenger  train 
unexpectedly  meeting  a  freight  train  at  a  highway  crossing.  *'  *  *  * 
In  CoMM.  V,  Boston  &  Maine  R.  R.  (preceding  paragraph),  it  was 
held  that  a  railroad  is  responsible  under  the  statute  referred  to  for 
neglect  of  its  servants  to  give  signals  required  by  §  123  when  cross- 
ing a  highway  at  the  same  level  as  its  road ;  also  that  the  statute  is 
not  limited  to  cases  where  injuries  do  not  result  in  death  but  applies 
as  well  to  cases  of  loss  of  life. 

Woman  injured  crossing  track  —  Contributory  negligence. 

In  YOUNG  V.  OLD  COLONY  R.  R.  CO.,  156  Mass.  178  (1892), 
woman  struck  by  train  while  crossing  track,  it  was  held  that  direc- 
tion of  verdict  for  defendant  was  proper.  The  court  (per  Morton, 
J.)  said:  "We  think,  upon  the  facts  disclosed  in  the  exceptions, 
that  the  plaintiff  was  not  in  the  exercise  of  due  care.  She  attempted 
in  broad  daylight  to  cross  the  track  in  front  of  an  approaching  train, 
which  she  saw,  and  which  was  only  a  short  distance  away  —  so  near, 
in  fact,  that  when  she  stumbled  and  fell  upon  the  track,  the  engine 
struck  her  before  she  could  recover  herself.  It  was  also  due  to  her 
own  failure  to  make  proper  inquiry  that  she  attempted  to  cross  the 
tracks  at  all."     *     *     * 

In  TYLER  v,  OLD  COLONY  R.  R.  CO.,  157  Mass.  336  (1892), 
woman  struck  and  killed  by  train  at  grade  crossing,  it  was  held 
that  verdict  was  properly  directed  for  defendant,  the  court  (per 
Lathrop,  J.)  stating  the  facts  as  follows:  "  The  plaintiff's  intestate 
was  about  seventy-three  years  of  age,  and  in  good  health,  except 
that  she  was  slightly  lame.  She  wore  glasses  because  she  was  near- 
sighted but  it  does  not  appear  that  she  could  not  see  well  with 
glasses.  She  lived  thirty  rods  from  the  crossing;  and  all  the  way 
from  her  house  to  the  crossing  the  tracks  of  the  defendant's  road 
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were  visible  in  the  direction  from  which  the  train  came  for  a  dis- 
tance of  a  quarter  of  a  mile.  She  walked  from  her  house  onto  the 
crossing  without  looking  to  see  if  any  train  was  coming,  when  she 
was  struck  and  instantly  killed.  This  was  in  the  day  time  and  it  is 
plain  that,  had  she  made  u^e  of  any  of  her  faculties  she  could  not 
have  failed  to  see  the  train."  *  *  *  Verdict  properly  directed 
for  defendant.  (Citing  numerous  cases,  which  are  reported  with  the 
Massachusetts  cases  in  this  volume  of  Am.  Neg.  Cas.) 

The  court  also  cited  Cadwallader  v.  Louisville,  New  Albany 
&  Chicago  R'y  Co.,  128  Ind.  518,  a  case  very  like  the  Tyler  case 
(preceding  paragraph),  to  the  effect  that  the  absence  of  a  flagman  at 
a  crossing,  where  it  is  customary  to  have  one  stationed,  does  not 
excuse  a  traveler  from  looking  to  see  if  a  train  is  coming,  before 
he  attempts  to  cross.     (See  11  Am.  Neg.  Cas.  505.) 

As  to  contributory  negligence  of  person  crossing  track,  see  also 
Connolly  v.  New  York  &  New  England  R.  R.  Co.,  158  Mass.  8 
(1893),  where  verdict  was  properly  directed  for  defendant.  (Citing 
Debbinsz'.  Old  Colony  R.  R.,  154  Mass.  402;  Young  ».  Old  Col- 
ony R.  R.,  156  Mass.  178;  Tyler  v.  Old  Colony  R.  R.,  157  Mass. 
336,  cases  reported  in  this  volume  of  Am.  Neg.  Cas.,  supra,) 

Struck  by  train  while  working  on  track, 

la  CHISHOLM  v.  OLD  COLONY  R.  R.  CO.,  159  Mass.  3  (1893)^ 
where  a  telegraph  company's  employee  while  endeavoring  to  remove 
a  fallen  pole  from  defendant's  track  was  struck  and  fatally  injured 
by  an  express  train  it  was  held  that  there  was  no  evidence  to  war- 
rant a  jury  in  finding  defendant's  servants  guilty  of  gross  negli- 
gence in  failing  to  stop  the  trains  in  time  to  have  avoided  the  acci- 
dent and  judgment  was  rendered  on  verdict  directed  for  defendant. 

Killed  by  train  while  walking  on  trcuk  —  Contributory  negligence  — 
Failure  to  give  signal  —  Statute. 

In  LIVERMORE  v.  FITCHBURG  R.  R.  CO.,  163  Mass.  132  (1895), 
action  under  Pub.  St.,  c.  112,  g§  212,  213,  to  recover  damages 
for  death  of  plaintiff's  intestate  who,  while  walking  on  defendant's 
track,  was  run  down  by  a  train,  it  was  held  that  ''  to  recover  under 
§  212  it  must  be  shown  that  the  deceased  was  in  the  exercise  of 
due  diligence,  and  to  recover  under  §  213  it  must  be  shown  that  the 
defendant  neglected  to  sound  its  whistle  or  to  ring  its  bell  as 
required  by  §  163  as  amended  by  St.,  1890,  c.  173,  §  i,"  and  there 
being  no  evidence  of  either  fact  a  jury  would  not  be  warranted  in 
presuming  that  deceased  took  the  necessary  precautions  to  avoid 
danger.      Plaintiff's  exceptions   overruled.     (Citing  Tyler  ti.   q^^ 


80  AMERICAN  Negligence  Cases. 

m 

Colony  R.  R.,  158  Mass.  336;  Menard  s/.  Boston  &:  Maine  R.  R., 
150  Mass.  386;  Hubbard  v,  Boston  &  Albany  R.  R.,  159  Mass.  320; 
Davis  V  N.  Y.,  N.  H.  &  H.  R.  R.  CO.,  159  Mass.  532.) 

Failure  to  signal  at  crossing. 

As  to  proof  of  failure  to  ring  bell  or  sound  whistle  when  train  is 
approaching  crossing  see  Hubbard  v,  Boston  &  Albany  R.  R.  Co., 
159  Mass.  320  (1893),  where  defendant's  exceptions  were  sustained 
in  action  for  death  of  person  killed  by  train  while  driving  across 
track;  and  also  Davis  z^.  New  York,  New  Haven  &  Hartford  R. 
R.  Co.,  159  Mass.  532  (1893),  where  an  employee  was  struck  by 
train  while  repairing  track,  and  Lynch  v,  Boston  &  Albany  R.  R- 
Co.,  159  Mass.  536  (1893),  employee  killed  by  train  in  switch  yard. 


woodman  v.  metropolitan  railroad 

COMPANY. 

Supreme  Judicial  Courts  Massachusetts ^  May  Term^  i88g, 

[Reported  in  149  Mass.  335]. 

OBSTRUCTION  ON  STREET-CAR  TRACK  —  INDEPENDENT  CON- 
TRACTOR—PEDESTRIAN INJURED  WHILE  CROSSING  STREET. 
—  Where  defendant  company  employed  a  contractor  to  lay  a  new  street- 
car track,  but  the  ends  of  the  rails  so  projected  beyond  barriers  insufficiently 
placed  by  the  contractor  in  the  street  at  a  point  where  there  was  no  cross- 
walk, that  plaintiff  while  crossing  the  street  in  the  evening  fell  over  the 
rails  and  was  injured,  it  was  held  that  defendant  was  liable,  notwithstand- 
ing that  the  work  of  laying  the  track  was  being  done  by  an  independent 
contractor  (i). 

I.  Defective    track,  —  See    Note    on  heaped   the  snow  at  the   side   of  the 

Liability  of    Street- rail  road  Company  tracks,  the  company  was  not  liable,  in 

for  Failure  to  Keep  Track  and  Street  the  absence  of  evidence  that  the  work 

Fit  for  Travel,  11  Am.  Neg.  Rep.  565-  was  done  negligently,  or  by  improper 

574.  methods,  or  that  the  snow  was  un- 
necessarily piled  up  in  the  street,  and 

Person  on  sidewalk  struck  by  runaway  not  seasonably  removed,  for  injuries  to 

horse  that  had  tipped  over  the  sleigh,  a  traveler  on  the  sidewalk   who  was 

In  OviNGTON  V.  Lowell  and  Subur-  struck  by  a  runaway  horse  and  sleigh 

BAN  St.  R'y  Co.,  163  Mass.  440  (1895),  belonging  to  a  third  person,  who  had 

where  it  appeared  that  a  street-railway  driven  into  the  street  where  the  tracks 

company,  after  a  storm,  was  engaged  were,  from  a  side  street,  and  into  the 

in  removing  snow  from  its  tracks  in  pile   of  snow   where    the    sleigh   was 

a  city  street,  using,  by  permission  of  tipped   over,   the    occupants    dumped 

the  authorities,   snow  ploughs  which  out,  and  the  horse  ran  away. 
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Tort,  by  the  administratrix  with  the  will  of  Sir  Moses  D. 
Perkins,  for  personal  injuries  sustained  by  him,  through  the 
alleged  negligence  of  the  defendant  while  crossing  Adams  Square 
in  Boston.  Trial  in  the  Superior  Court,  before  Sherman,  J., 
who  allowed  a  bill  of  exceptions,  which  so  far  as  material  was  as 
follows : 

•'There  was  evidence  tending  to  show  the  following  facts : 
Perkins  was  injured  on  October  15,  1885,  at  about  half-past  six 
o'clock  in  the  afternoon,  at  which  time  it  was  dark,  the  sun  on 
that  day  having  set  at  two  minutes  past  five  o'clock.  On  that 
date  the  defendant  was  having  an  additional  car  track  laid 
through  the  lower  part  of  Adams  Square,  which  is  a  public  high- 
way in  the  city  of  Boston,  from  Devonshire  street  northerly  into 
New  Washington  street.  The  defendant  had  duly  obtained  a 
location  from  the  proper  municipal  authorities,  and  a  permit  to 
dig  up  the  street,  and  Gore  &  Company,  contractors,  were  doing 
the  work.  A  trench  had  been  excavated  through  Adams  Square, 
except  at  a  point  where  an  existing  track  called  the  South  Bos- 
ton track  extended  from  Devonshire  street  northerly  and  westerly 
into  Brattle  street,  passing  in  a  curve  around  the  east  and  north 
side  of  the  Adams  Monument,  so  called,  placed  near  the  center 
of  the  square.  This  track,  with  a  clear  space  of  several  feet  on 
either  side,  was  left  unobstructed,  for  passage  between  the  easterly 
and  westerly  portions  of  the  square.  At  each  side  of  the  passage 
and  across  the  ends  of  the  trench  were  placed  wooden  horses  as 
barriers.  Between  that  portion  of  the  trench  on  the  southerly 
side  of  this  passage  and  the  monument  was  a  pile  of  dirt  thrown 
up  in  digging,  and  then  a  pile  of  rails,  ten  or  fifteen  in  number, 
thirty  feet  long  and  ten  or  fifteen  inches  high,  lying  parallel  with 
the  excavation.  At  the  close  of  work  on  October  15,  a  barrier 
consisting  of  one  or  two  heavy  sticks  of  timber,  and  intended  to 
protect  passers-by  from  injury  by  reason  of  the  excavation  or  of 
the  piles  of  dirt  and  rails,  had  been  placed  so  as  to  extend  from 
the  pile  of  dirt  to  the  curb  of  the  monument,  the  middle  portion 
running  across  and  above  the  pile  of  rails,  and  supported  upon 
it  by  a  block  of  wood  placed  on  the  rails.  The  ends  of  the  rails 
projected  irregularly  beyond  this  barrier  and  towards  the  passage, 
as  was  variously  estimated,  from  five  or  eight  inches  to  four  or 
five  feet. 

**  The  shortest  route  for  a  person  going  from  the  lower  ^-  ^ast 
side  of  Adams  Square  over  towards  Brattle  street  was  ^v       ^Yi 
Vol.  Xn-6  ^^^  * 
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the  passage  above  described,  between  the  two  portions  of  the 
trench.  There  was  no  crosswalk  maintained  through  this  pas- 
sage. The  plaintiff's  testator,  who  was  between  eighty-three 
and  eighty-four  years  old,  was  seen  just  before  the  accident  walk- 
ing at  a  moderate  pace  across  Adams  Square  through  this  passage 
towards  Brattle  street,  and  at  a  point  about  half-way  between 
the  monument  and  the  South  Boston  track  was  seen  to  fall. 
When  he  was  reached  by  those  who  came  to  his  assistance,  he 
was  lying  on  the  ground  within  two  feet  of  the  end  of  the  pile 
of  rails,  and  on  the  side  towards  Brattle  street,  and  was  found  to 
have  been  injured.  Assistance  was  rendered  him,  and  he  was 
taken  to  his  home.  The  next  morning  spots  of  blood  were  found 
on  the  pavement,  from  twelve  to  eighteen  inches  from  the  pro- 
jecting ends  of  the  rails. 

"  On  the  question  whether  the  place  where  the  accident 
occurred  was  properly  lighted,  the  evidence  was  conflicting.  One 
witness  only  testified  that  there  was  no  lantern  on  the  pile  of 
rails,  and  that  an  electric  light  near  by  in  the  square  was  not 
burning ;  while  many  other  witnesses  testified  that  the  electric 
light  was  burning,  and  that  lighted  lanterns  were  placed  on 
the  timbers  lying  across  the  pile  of  rails  and  all  along  the 
trench. 

"  Upon  the  issue  as  to  the  defendant's  liability  for  the  acts  of 
those  employed  to  do  the  work,  evidence  was  admitted  tending 
to  show  that  the  work  was  done  under  a  verbal  agreement 
between  Gore  &  Company,  the  contractors,  and  the  president  of 
the  defendant  corporation;  that  the  defendant  was  to  furnish 
the  materials,  and  the  contractors  were  to  procure  the  permit, 
supply  the  labor,  and  do  all  the  work  except  the  teaming,  and 
were  to  attend  tb  the  lighting  and  fencing  of  the  place  where  the 
work  was  to  be  done ;  that  the  barriers  were  placed  and  the  lights 
set  by  persons  employed  by  the  contractors ;  and  that  the  rails 
were  left  where  they  were  by  order  of  the  contractors'  foreman. 

**The  judge  refused  to  give  the  following  instructions,  as 
requested  by  the  defendant  : 

"  '  I.  Plaintiff  cannot  recover  on  the  whole  evidence. 

"  *  2.  The  plaintiff  has  not  sustained  the  burden  of  proof  on 
the  question  of  Mr.  Perkins's  exercise  of  due  care,  and  therefore 
cannot  recover. 

"  '  3.  There  is  no  evidence  to  go  to  the  jury  that  Mr.  Perkins 
when  he  fell  was  in  the  exercise  of  due  care. 
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**  '  4,  There  is  an  utter  absence  of  any  evidence  of  what  Mr. 
Perkins's  conduct  was  just  before  he  fell  and  when  he  fell,  and 
so  there  is  no  sufBcient  evidence  to  justify  the  jury  in  finding 
that  he  was  in  the  exercise  of  due  care. 

"  '  5.  If  it  is  impossible  for  the  jury  to  say  what  Mr.  Perkins 
was  doing,  and  what  his  conduct  was  just  before  he  fell  and 
at  the  moment  he  fell,  the  plaintiff  has  not  sustained  the 
burden  of  proof,  and  the  verdict  of  the  juiy  must  be  for  the 
defendant.     *    *    * 

"  '  8.  Mr.  Perkins,  being  a  foot  passenger,  was  bound  to  keep 
on  the  sidewalks  and  street  crossings  in  passing  from  the  lower 
to  the  upper  side  of  Adams  Square,  and  by  unnecessarily  diverg- 
ing therefrom  he  took  the  consequences,  and  his  administratrix 
cannot  recover. 

**  '  9.  The  Metropolitan  Railroad  Company,  having  employed 
Gore  &  Co.  to  construct  the  new  track,  is  not  liable  for  any 
injury  suffered  by  plaintiff's  testator  caused  by  negligence  of 
Gore  &  Co.'s  servants,  if  there  was  such  negligence. 

"  *  10.  If  the  jury  are  satisfied  that  under  this  contract  between 
the  defendant  and  Gore  &  Co.  it  was  the  duty  of  the  latter  to 
place  proper  barriers  and  lights,  then  the  defendant  cannot  be 
held  liable  for  any  negligence  of  Gore  &  Co.  in  failing  to  place 
the  barriers  and  lights  properly,  if  the  jury  should  find  they  were 
improperly  placed. 

**  '  II.  There  is  no  sufficient  evidence  of  negligence  or  care- 
lessness on  the  part  of  Gore  &  Co.  or  its  servants  in  placing  the 
barriers  and  lights  to  warrant  the  jury  in  finding  a  verdict  against 
the  defendant. ' 

•*  The  judge,  after  instructing  the  jury  that  the  plaintiff  must 
prove  that  the  testator  was  in  the  exercise  of  such  care  as  a  per- 
son of  his  age  would  ordinarily  exercise  under  the  circumstances, 
said,  among  other  things:  '  Something  has  been  said  about 
where  Mr.  Perkins  had  a  right  to  walk,  and  where  he  had  not  a 
right  to  walk.  I  do  not  understand  that  there  is  any  rule  of  law 
in  regard  to  that.  A  man  has  a  right  to  walk  anywhere  in  the 
street  or  sidewalk,  provided  he  exercises  due  care.  If  it  is  not 
due  care  to  leave  a  sidewalk  or  flagging,  then  he  is  not  in  the 
exercise  of  due  care.  If  it  was  due  care,  considering  all  the 
circumstances  surrounding  the  case,  to  leave  the  sidewalk  and 
flagging,  then  he  had  a  right  to  leave  it  if  he  was  exercising  due 
care  in  leaving  it.    You  are  to  determine,   considering  all  the 
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evidence  bearing  upon  what  was  being  done  there,  where  the 
place  was  that  he  was  walking,  what  the  barriers  and  the  lights 
were  —  everything  bearing  upon  that  question  —  whether  he 
was  at  the  time  exercising  due  care." 

"The  judge  also  instructed  the  jury:  'Some  question  has 
been  raised  about  whether  the  defendant  corporation  was  liable, 
provided  it  had  made  a  contract  with  Gore  &  Co.  to  do  this 
work.  I  do  not  understand  that  this  railroad  company  had  a 
right  to  relieve  itself  of  its  duty  to  the  public,  when  it  had  per- 
mission to  open  those  streets  and  to  mend  its  ways  or  lay  down 
new  tracks,  or  that  it  can  avoid  or  relieve  itself  from  liability  for 
carelessness,  by  letting  out  the  contract.  I  therefore  instruct 
you  that  if  Gore  &  Co.  put  those  rails  where  they  were  located, 
and  that  the  sole  cause  of  the  accident  was  the  putting  them 
there  and  not  properly  guarding  them,  then  that  would  not 
excuse  the  defendant,  and  it  would  be  liable  for  this  accident 
provided  you  find  that  the  plaintiff  was  in  the  exercise  of  due 
care,  and  that  Gore  &  Co.  were  negligent.*  The  jury  returned 
a  verdict  for  the  plaintiff ;  and  the  defendant  alleged  exceptions. ' ' 
Exceptions  overruled, 

M.  F.  Dickinson  (G.  D.  Braman  with  him),  for  defendant. 

R.  M.  Morse,  Jr.,  &  M.  Morton,  Jr.,  for  plaintiff. 

Holmes^  J.  —  The  plaintiff's  testator  was  injured  by  a  fall  in 
the  street.  He  was  seen  to  fall,  and  was  picked  up  senseless  at 
a  point  where  some  rails  projected  beyond  a  temporary  barrier 
enclosing  a  place  where  the  defendant  was  having  a  track  laid. 
There  was  no  evidence  of  any  other  possible  cause  of  the  fall. 
This  warranted  a  finding  that  he  tripped  over  the  end  of  the  rails. 

The  street  was  a  public  highway,  and  the  jury  very  properly 
might  find  that  it  was  negligent  to  allow  the  ends  of  the  rails  to 
project  beyond  the  barrier,  especially  if  they  believed  that  it 
was  dark  at  the  place,  as  one  witness  testified,  although  the 
weight  of  the  testimony  looks  the  other  way  on  paper. 

There  was  testimony  that  the  plaintiff's  testator  was  walking 
in  the  usual  way  just  before  he  fell.  Taking  into  account  what 
he  had  a  right  to  assume  with  regard  to  that  part  of  the  street 
which  was  not  enclosed  by  barriers,  the  jury  was  warranted  in 
finding  that  he  was  using  due  care.  Learoyd  v,  Godfrey,  138 
Mass.  315,  324;  Lyman  v.  Hampshire,  140  Mass.  311,  314. 
Indeed,  if  they  believed  that  it  was  dark,  they  might  have  con- 
sidered that  the  testator  had  been  led  into  a  trap.     It  is  suggested 
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that  he  was  not  crossing  at  a  regular  crossing.     But  his  rights 

were  not  changed  by  a  slight  change  in  the  pavement.     He  had 

a  right  to  cross  where  he  chose,  if  the  jury  thought  that  he  used 

due  care.     Raymond  v.  Lowell,  6  Cush.  524;  Gerald  v,  Boston, 

108  Mass.  580. 

It  is  argued  that  the  work  was  done  by  an  independent  con- 
tractor. Assuming  that  there  was  evidence  warranting  that  con- 
clusion, we  are  of  opinion  that  the  fact  would  not  exonerate  the 
defendant.  In  some  cases  a  party  is  liable  notwithstanding  the 
intervention  of  an  independent  contractor  lawfully  employed. 
A  plain  case  is  when  he  is  made  personally  responsible  by  statute 
for  the  prevention  of  the  cause  of  the  damage  complained  of. 
Gray  v.  PuUen,  5  B.  &  S.  970  (i).  Thus  it  is  settled  in  many 
states  that  a  city  charged  with  the  duty  of  keeping  the  streets 
in  repair  is  answerable  for  an  improperly  guarded  excavation 
made  by  a  contractor ;  for  instance,  in  building  a  sewer.  Storrs 
V,  Utica,  17  N.  Y.  104;  Detroit 2/.  Corey,  9  Mich.  165;  Birming- 
ham V.  McCary,  84  Ala.  469;  Logansport  1/.  Dick,  70  Ind.  65; 
Houston  &  Great  Northern  R.  R.  Co.  v,  Meador,  50  Tex.  77  \ 
Circleville  v,  Neuding,  41  Ohio  St.  465,  469;  Baltimore  v. 
O'Donnell,  53  Md.  no;  Robbins  z/.  Chicago,  4  Wall.  657,  679; 
Water  Co.  v.  Ware,  16  Wall.  566.  In  the  present  case  it  would 
not  stretch  the  words  of  the  Public  Statutes  and  of  the  defend- 
ant's charter  very  much  to  say  that  such  personal  duty  was 
imposed  upon  it.     Pub.  Sts.  c.  113,  §  32,  St.  1853,  c.  353,  §  3. 

See  Quested  v,  Newburyport  &  Amesbury  Horse  Railroad, 
127  Mass.  204;  Osgood  v.  Lynn  &  Boston  R.  R.,  130  Mass. 
492;  Brookhouse  7?.  Union  Railway,  132  Mass.  178;  Braslin  v, 
Somerville  Horse  Railroad,  145  Mass.  64. 

But  further,  apart  from  statute,  if  the  performance  of  a  lawful 
contract  necessarily  will  bring  wrongful  consequences  to  pass 
unless  guarded  against,  and  if,  as  in  the  present  case,  the  contract 

I.  In  Gray  v.  Pullen,  5  B.  &  S.  970,  make  a  drain  from  his  premises  to  a 
it  iras  held  that  where  a  statutory  sewer,  by  cutting  a  trench  across  a 
obligation  is  imposed  on  a  person,  he  highway,  and  filling  it  up  after  the  drain 
is  liable  for  any  io  jury  that  arises  to  should  be  completed.  For  this  purpose 
others  in  consequence  of  its  having  he  employed  a  contractor,  by  whose 
been  negligently  performed,  whether  negligence  it  was  filled  up  improperly, 
by  himself  or  by  a  contractor  employed  inconsequence  of  which  damage  en- 
by  him.  From  the  facts  in  the  case  It  sured  to  B.  Held^  that  A.  was  re- 
appeared that  A.  was  employed,  under  sponsible  for  it. 
x8  ft  19  Vict.,  c.  120,  86  77,  no,  III,  to 
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cannot  be  performed  except  under  the  right  of  the  employer, 
who  retains  the  right  of  access  to  the  premises,  the  law  may 
require  the  employer  at  his  peril  to  see  that  due  care  is  used  to 
prevent  harm,  whatever  the  nature  of  his  contract  with  those 
whom  he  employs.  Sturges  v.  Cambridge  Theological  Educa- 
tion Society,  130  Mass.  414;  Stewart  v,  Putnam,  127  Mass.  403, 
407;  Gorham  v.  Gross,  125  Mass.  232,  240;  Bower  v.  Peate,  i 
Q.  B.  D.  321  (i),  approved  in  Dalton  v.  Angus,  6  App.  Cas.  740, 
4  Q.  B.  D.  162,  and  3  Q.  B.  D.  85  (2);  Pickard  v.  Smith,  10  C. 
B.  (N.  S.)  470(3);  Hole  V.  Sittingbourne  &  Sheerness  R  y  Co., 

I.  In  Bower  v,  Peate,  i  Q.  B.  Div.  3.  In  Daltoa  v,  Angus,  L.  R.  6  App. 
321,  it  was  held  that  a  man  who  orders  Cas.  740  (1881),  it  appeared  that  after 
a  work  to  be  executed  on  his  own  two  adjoining  dwelling-houses  had  re- 
premises,  lawful  in  itself,  but  from  malned  each  on  the  extremity  of  its 
which,  in  the  natural  course  of  things,  owner's  soil  for  more  than  twenty 
injurious  consequences  to  his  neighbor  years,  one  was  converted  into  a  coach 
must  be  expected  to  arise,  unless  means  factory,  the  internal  walls  being  re- 
are  adopted  by  which  such  conse-  moved  and  girders  inserted  inio  a  stack 
quences  may  be  prevented,  is  bound  of  brickwork  in  such  a  way  as  to  throw 
to  see  to  the  doing  of  that  which  is  nee-  much  moie  pressure  upon  the  soil  un- 
essary  to  prevent  mischief;  and  cannot  der  the  adjoining  house.  The  conver- 
relieve  himself  of  his  responsibility  by  sion  was  made  openly  and  without  con- 
employing  some  one  else  to  do  what  is  cealment.  More  than  twenty  years 
necessary  to  prevent  the  act  he  had  after  the  conversion  the  owners  of  the 
ordered  to  be  done  from  becoming  other  house  employed  a  contractor  to 
wrongful.  The  facts  in  the  case  were:  pull  it  down  and  excavate,  the  con- 
B.  and  P.  were  respective  owners  of  tractor  being  bound  to  shore  up  adjoin- 
two  adjoining  houses,  B.  being  entitled  ing  buildings  and  make  good  all  dam- 
to  the  support,  for  his  house,  of  P.'s  age.  During  the  excavation  plaintiff's 
soil.  P.  employed  a  contractor  to  pull  factory,  being  deprived  of  the  lateral 
down  his  house,  excavate  the  founda-  support,  fell  down.  Held,  that  the 
tions,  and  rebuild  the  house;  the  con-  owners  as  well  as  the  contractor  were 
tractor  undertook  the  risk  of  supporting  linble.  See  also  same  case,  Angus  v. 
B.'s  house,  as  far  as  might  be  neces-  Dalton,  4  Q.  B.  Div.  184,  6  App.  Cas. 
sarv  during  the  work,  and  to  make  829. 
good    any    damage    and    satisfy    any 

claims  arising  therefrom.  B.'s  house  3.  In  Pickard  v.  Smith,  10  C.  B.  N* 
was  injured,  in  the  progress  of  the  S.  470,  4  L.  T.  N.  S.  470,  it  appeared 
work,  owing  to  the  means  taken  by  the  that  refreshment  rooms  and  a  coal, 
contractor  to  support  it  being  insuffi-  cellar  at  a  railway  station  were  let  by 
cient.  Held,  that  P.  was  liable,  even  the  company  to  S.,  the  opening  for 
if  the  undertaking  as  to  risk  had  putting  the  coals  into  the  cellar  being 
amounted,  which  it  did  not,  to  an  ex-  on  the  arrival  platform.  A  train  com- 
press stipulation  that  the  contractor  ing  in  while  the  servants  of  a  coal  mer- 
should  do,  as  part  of  the  works  con-  chant  were  shooting  coals  into  the 
tracted  for,  all  that  was  necessary  to  cellar  for  S.,  a  passenger,  whilst  pass- 
support  P.'s  house.  ing  in  the  usual  way  out  of  the  station* 
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6  H.   &  N.  488,  500(1);   Circleville  v,  Neuding,  41  Ohio  St. 

465. 

Laying  the  track  for  the  defendant  necessitated  the  digging 

up  of  the  highway,  and  the  obstruction  of  it  with  earth  and 
materials.  This  obstruction  would  be  a  nuisance  unless  properly 
guarded  against.  The  work  was  done  under  a  permit  issued  to 
the  defendant.  Considering  the  general  principle  of  the  law,  and 
also  the  special  relations  of  horse  railroads  to  the  highway  and 
the  policy  of  the  statutes,  so  far  as  the  Legislature  has  expressed 
itself  upon  the  subject,  we  are  of  opinion  that  the  defendant, 
having  caused  the  highway  to  be  obstructed,  was  bound  at  its 
peril  to  see  that  a  nuisance  was  not  created.  Veazie  v,  Penob- 
scot R.  R.,  49  Me.  119,  123.  See  also  Darmstaetter  v.  Moyna- 
han,  27  Mich.  188. 

Exactly  how  far  this  principle  shall  be  carried  is  a  question  of 
nicety.  But  on  the  whole  we  are  of  opinion  that  the  present 
case  falls  within  it,  and  does  not  resemble  those  where  the  cause 
of  injury  was  an  application  of  force  to  the  person  or  property  of 
the  plaintifiF  by  a  transitory  act  or  by  a  defect  in  machinery. 
Exceptions  overruled. 

without  any  fault  of  his  own,  fell  into  vessel  navgating  the  river  for  a  longer 
the  cellar  opening,  which  the  coal  mer-  time  than  sufficient  to  enable  any  car- 
chant's  servants  had  negligently  left  riages,  animals  or  passengers,  ready 
insufficiently  guarded.  Held^  that  S.,  to  traverse,  to  cross  the  bridge,  and  for 
the  occupier  of  the  refreshment  rooms  optsning  it  to  admit  such  vessel.  The 
and  cellar,  was  responsible  for  this  neg-  company  employed  a  contractor  to  con- 
ligence.  struct  the  bridge  in  conformity  with  the 

provisions  of  the  act  of  Parliament,  but 
I.  In  Hole  V,  Sittingbourne  &  Sheer-  before  the  works  were  completed,  the 
ness  R*y  Co.,  6  H.  &  N.  488,  the  facts  bridge,  from  some  defect  in  its  con- 
were  as  follows:  A  railway  company  struction,  could  not  be  opened,  and  the 
was  authorized  by  act  of  Parliament  plaintifif's  vessel  was  prevented  from 
tocoostruct  a  railway  bridge  across  a  navigating  the  river.  Held^  that  the 
navigable  river.  The  act  provided  that  company  was  liable  for  the  damage 
it  should  not  be  lawful  to  detain  any  thereby  caused. 
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WALLACE,  Administrator,  v.  NEW  YORK,  NEW 
HAVEN  AND  HARTFORD  RAILROAD 

COMPANY. 

Supreme  Judicial  Court,  Massachusetts,  February  Term,  x8^. 

[Reported  in  165  Mass.  236.] 

GIRL  PASSING  BETWEEN  FREIGHT  CARS  ON  TRACK  —  RAILROAD 
NOT  LIABLE.  —  Where  a  girl  thirteen  years  old,  while  attempting  to 
pass  through  an  opening  about  six  or  eight  feel  wide  between  two  cars  of 
a  freight  train  which  was  standing  on  the  track  in  the  defendant's  fre'ghl 
yard  near  a  station,  was  killed  by  the  two  cars  coming  together,  it  was 
held  that  an  action  could  not  be  maintained  under  the  statute,  no  emerg- 
ency being  shown  which  would  justify  the  deceased  in  taking  the  risk  of 
passing  between  the  cars  (r). 

TORT,  under  Pub.  Stat.  c.  112,  §  212,  by  the  administrator  of 
the  estate  of  Annie  J.  Wallace,  for  causing  her  death.  Trial  in 
the  Superior  Court,  before  Fessenden,  J.,  who,  at  the  defend- 
ant's request,  ruled  that  the  plaintifl  was  not  entitled  to  recover, 

I.  Accidents  to  children  on  the  street.  —  struck  by  defendant's  train  at  a  private 

See  Note  on  Accidents  to  Children  crossing  which  plaintiff  was  crossing 

While  on  the  Street,  ii  Am.  Neg.  on  returning   home  from  school,  the 

Rep.  488-498.  crossing  being  used  by  the  public  and 

maintained  by  the  railroad  company 

Child  playing   on    track  run  over  by  for  a  considerable   time.     The    court 

train  —  railroad  not  liable,  —  In  MoRRis-  said:  **  If  the  defendant  held  this  out 

SEY  V,  Eastern  R.   R.  Co.,  126  Mass.  as  a  public  crossing,  and  thus  induced 

377  (1879).  tort  for  injuries  to  plaintiff,  or  invited  the  public  to  use  it  as  such, 

a  child  four  years  of  age,  who,  while  it  was  bound  to  use  reasonable  precau- 

playing  on  defendant's  track,  was  run  tions  to  protect  the  public  when  using 

over  by  a  train,  judgment  was  rendered  it  under  this  inducement  or  invitation." 

on  verdict   for  defendant,  it  being  held  Defendant's      exceptions      overruled, 

that    "  a  railroad    corporation   is   not  (Following  Sweeny  v.  Old   Colony  & 

liable  for  running  over  a  child  who  is  Newport  R.  R.,  10  Allen,  368.) 
using  the  tiack  of  the  corporation  as  a 

playground,    if    the   act   is   not  done  Girl  killed  at  grade  crossing — Negli^ 

maliciously  or  with  gross  and  reckless  gence  for  jury.  —  In    Copley  v.    New 

carelessness."  Haven  &  Northampton  Co.,  136  Mass. 

6  (1883),  where  it  appeared  that  a  girl^ 

Boy  sttuck  by  train  at  private  crossing  sixteen  years  old,   was  run  over  and 

—  Railroad  liable,  —  In  MuRPHY  v.  Bos-  killed  by  defendant's  train  at  a  grade 

TON  &  Albany  R.  R.  Co.,  133  Mass.  121  crossing,  verdict  for  plaintiff  was  sus- 

(1882),  verdict  for  plaintiff  for  $5,000  tained,  the  burden  of  proof  being  upon 

was  sustained,  in  action  for  damages  defendant  to  show  that  the  girl  was 

for  injuries  sustained  by  him  by  being  guilty  of  gross  or  wilful  negligence. 
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and  directed  the  jury  to  return  a  verdict  for  the  defendant;  and 
the  plaintiff  alleged  exceptions.  The  facts  appear  in  the  opinion. 
Exceptions  overruled, 

J.  E.  Cotter  &  R.  T.  Conroy,  for  plaintiff. 

J.  H.  Benton,  Jr.,  for  defendant. 

Kuowlton,  J.  —  We  may  assume  in  favor  of  the  plaintiff,  with- 
out deciding,  that  the  keeping  of  a  post  office  in  the  passenger 
station  of  the  defendant  by  its  station  agent,  with  its  consent, 
was  a  use  of  the  building  which  constituted  an  invitation  by  the 
defendant  to  all  persons  to  come  there  to  get  or  deposit  mail 
there,  or  to  ascertain  if  there  was  any  mail  matter  for  them. 
We  may  also  assume  that  the  preparation  of  its  tracks  and 
grounds,  and  the  regular  use  of  them  made  by  the  defendant, 
was  equivalent  to  an  invitation  to  persons  to  cross  where  the 
plaintiff*  s  intestate  was  going  if  they  had  business  at  the  post 
office.  Without  considering  the  evidence  relied  upon  by  the 
plaintiff  to  show  negligence  on  the  part  of  the  defendant's  serv- 
ants, we  may  inquire  whether  the  plaintiff  has  introduced  any 
evidence  that  his  intestate  was  in  the  exercise  of  due  care.  She 
was  going  across  the  defendant's  grounds  in  a  place  which  was 

and  that  it  was  for  the  jury  to  deter-  See  also  Johanson  z/.  Boston  &  Mains 

mine  the  question  of  negligence.  R.  R.  Co.  and  Fleming  v,  Boston  & 

Maine  R.  R.  Co.,  153  Mass.  57  (1891;, 

See  Debbins  v.  Old  Colony  R.  R.  Co.,  four  actions  of  tort,  two  being  brought 
154  Mass.  402  (1891),  where  an  intending  by  each  plaintiff,  as  administrator,  for 
passenger  was  struck  by  a  locomotive  causing  the  death  of  hischildatacross- 
at  a  grade  crossing  near  a  railroad  sta-  ing  of  the  defendant's  railroad  in 
tion,  and  it  was  held  that  direction  of  Maiden,  and  the  other  two  cases  by 
verdict  foi  defendant  was  proper  on  the  each  individually  for  the  loss  of  he 
ground  of  negligence  of  plaintiff .  Dis-  services  of  the  children,  and  for  their 
tinguishing  the  case  from  the  Copley  funeral  expenses,  respectively.  The 
case,  it  being  held  that  plaintiff  was  not  cases  were  tried  together  in  the  Superior 
acting  under  any  excitement  which  Court,  before  Barker,  J.,  who  directed 
might  have  caused  a  misjudgment  as  a  verdict  in  each  case  for  the  defend- 
in  that  case.  (See  preceding  para-  ant,  and  allowed  a  bill  of  exceptions, 
graph.)  The  court  (per  Holmes,  J.)  held  that 

there  was  evidence  for  the  jury  that 

See  also  Wright  v.  Boston  &  Albany  the  crossing  was  a  highway  within  the 

R.  R.  Co.,  142  Mass.  296(1886),  girl  be-  Pub.  Stat.  c.  112,  gg  163-165,  rendering 

tween  six  and  seven  years  of  age  walk-  railroad  company  liable  if  it  failed  to 

ing  on  track  and  struck  by  freight  cars;  give  warning  of  approach  of  train  at 

pathway  on  track  not  an  invitation  to  crossing  as  prescribed  by  statute,  and 

public  to  use  same  as  public  way;  ver-  that  it  was  for  the  jury  to  determine 

diet  for  defendant  and  judgment  ren-  whether    such    warning    was    given. 

dered  thereon.  Plaintiff's  exceptions  sustained. 
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used  more  or  less  for  switching  and  making  up  freight  trains. 
The  evidence  tended  to  show  that  many  persons  were  accustomed 
to  go  there  in  passing  from   the  westerly  part  of  the  village  to 
the  passenger  station.     There  was  also  uncontradicted  testimony 
from  several  witnesses  that,  when  a  freight  train  was  left  stand- 
ing there  for  a  considerable  time,  the  trainmen  were  accustomed 
to  divide  the  train,  and  thus  make  an  opening  through  which 
persons  could  walk  in  going  to  and  from  the  station.     The  plain- 
tiff's intestate  was  a  girl  of  thirteen  years  of  age,  who  lived  near 
by,  and  was  familiar  with  the  place.     She  started  to  go  to  the 
post  office  with  two  boys,  one  of  whom  had  a  wheelborrow.     As 
the  three    approached   the   defendant's   grounds,   there   was   a 
freight  train  standing  upon  one  of  the  tracks,  with  an  opening 
in  it  between  two  cars,  nearly  in  usual  line  of  travel  to  the  shed 
and  platform  used  by  passengers,  and  to  the  passenger  station 
beyond  on  the  opposite  side  of  the  main  tracks.     The  length  of 
the  train  was  not  stated  by  any  witness,  but  one  of  the  boys 
speaks  of  box  cars,   and  says  he  did   not  see  the  locomotive. 
From  the  plan  which  was  used  at  the  trial,  and  from  the  explana- 
tion of  it  at  argument  before  us,  we  infer  that  there  was  a  con- 
siderable distance  between  the  opening  in  the  train  and  the  loco- 
motive.    The  plaintiff's  counsel,  in  his  brief,  says  that  the  train 
was  a  long  one.     The  boys  passed  through  this  opening  between 
the  cars,  which  was  about  six  or  eight  feet  wide.     She  followed, 
and,  as  the  forward  part  of  the  train  backed  up,  she  was  caught 
between  the  cars,  and  killed.     Everybody  of  ordinary  intelligence 
.about  to  pass  through  a  narrow  opening  in  a  freight  train  standing 
in  a  freight  yard  knows  that  the  cars  are  liable  to  be  moved,  and 
that  care  must  be  exercised  in  view  of  that  possibility.     As  it  is 
established  law  that  a  passenger  on  a  highway  about  to  cross  a 
railroad  is  bound  to  look  and  listen  for  approaching  trains,  if  he 
would  exercise  ordinary  care,  so  one  approaching  a  long  train 
of  cars  in  a  freight  yard,  through  which  he  sees  a  narrow  opening, 
cannot  justify  himself  in  passing  through  the  opening  without 
looking  up  to  see  whether  the  cars  on  either  side  are  in  motion. 
In  the  present  case,  only  one  witness  said  anything  in  regard  to 
the  conduct  of  the  plaintiff's  intestate  immediately  before  the 
accident.     He  testified  that,  '*  just  as  the  cars  started,  she  started 
to  run."     In  another  part  of  his  testimony,  he  said  he  could  not 
tell  whether  she  was  running  or  walking,  but,  as  the  cars  started, 
she  came  in  there,  and  was  caught.     There  is  no  evidence  in  the 
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case  tending  to  contradict  this  testimony,  and  the  irresistible 
conclusion  from  it  is  that  while  the  cars  were  in  motion,  and 
when  there  was  a  space  of  only  six  or  eight  feet  between  the  two 
cars,  she  tried  to  pass  through.  It  would  be  impossible  for  one 
in  the  exercise  of  due  care  to  attempt  this  without  seeing  that 
the  cars  were  in  motion,  and  it  was  careless  for  one  to  try  to 
pass  through,  knowing  that  they  were  in  motion,  when  the 
opening  was  so  narrow  that  he  was  liable  to  be  caught.  No 
emergency  is  shown  which  would  justify  her  in  taking  any  risk. 
This  undisputed  evidence  receives  the  strongest  possible  con- 
firmation  from  other  proved  facts.  Everybody  knows  that  it  is 
physically  impossible  for  a  long  freight  train  to  back  up  in  such 
a  way  as  to  move  the  rear  car  suddenly  and  quickly,  without 
giving  warning  of  what  is  to  be  expected  by  the  previous  move- 
ment of  the  locomotive  and  the  cars  near  it.  The  burden  was 
upon  the  plaintiff  to  show  that  his  intestate  was  not  careless  in 
exposing  herself  to  danger  unnecessarily,  and  we  find  no  evidence 
in  the  case  that  tends  to  sustain  this  burden. 
Exceptions  overruled. 

MATTA.  Administratrix,  v.  CHICAGO  AND  WEST 
MICHIGAN  RAILWAY  COMPANY. 

Supreme  Court ^  Michigan^  January  Term,  j888. 
[Reported  io  69  Mich.  109.] 

DRIVING  ACROSS  TRACK  AT  CROSSING  AND  STRUCK  AND  KILLED 
BY  TRAIN  AT  CROSSING  — CONTRIBUTORY  NEGLIGENCE.  —  In 
an  action  to  recover  damages  for  death  of  plaintiff's  intestate,  who  was  killed 
by  defendant's  train  at  a  highway  crossing  while  dri\'ing  across  the  track, 
it  appeared  that  the  deceased  did  not  look  for  any  approaching  train  until 
his  horse  was  on  the  track,  when  he  looked  at  the  ringing  of  the  bell  at  the 
cattle  guard  announcing  the  approach  of  a  train,  and  whipping  up  his  horse, 
he  attempted  to  cross,  but  was  too  late  and  was  struck  by  the  train;  that 
deceased  was  familiar  with  the  situation  of  the  crossing;  that  signals  of 
approach  of  train  were  given,  although  none  of  plaintiff's  witnesses  heard 
same  until  the  cattle  guard  was  reached.  Held^  that  direction  of  verdict  for 
defendant  was  proper,  the  plaintiff's  intestate  being  guilty  of  contributory 
negligence. 

TRAVELERS  AT  CROSSING  — LOOKING  AND  LISTENING.  —  It  is  the 
duty  of  persons  approaching  a  crossing  to  look  and  listen  before  venturing 
upon  it  (i). 

I.  "  Stop,  Look  and  UsUn,'*  —  See  In  Grostick  v,  Detroit,  etc.,  R.  R.  Co., 
Nom  ON  THX  RuLB  OF  STOP,  LooK  AND  <f>  Mich.  594,  it  was  held  "that  a  person 
LitTBN,  9  Am.  Nig.  Rxp.  408-416.  about  to  cross  a  railroad  track  is  bouad 
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FAILURE  TO  SIGNAL  NO  EXCUSE  FOR  CONTRIBUTORY  NEGLIGENCE. 
—  Mere  neglect  of  railroad  company  to  give  signals  at  country  crossing 
does  not  excuse  contributory  negligence  of  traveler  (i). 

Error  to  Berrien.  From  verdict  for  defendant  the  plaintiff 
brings  error.  The  facts  appear  in  the  opinion.  Judgment 
affirmed, 

A.  H.  Potter  (C.  B.  Potter,  of  counsel),  for  appellant. 

Smith,  Nims,  Hoyt  &  Erwin,  for  defendant. 

Morse^  J.  —  The  plaintiff  brought  suit  for  damages  resulting 
from  the  death  of  her  intestate,  who  was  killed  upon  a  highway 
crossing  known  as  the  "  Plee  Crossing,"  in  the  township  of 
Lincoln,  Berrien  county. 

The  declaration  alleged  negligence  in  the  defendant's  failure  to 
give  any  notice  or  warning  of  the  approach  of  its  train  to  such 
crossing,  either  by  sounding  a  whistle,  ringing  a  bell,  or  otherwise. 

The  evidence  of  the  witnesses  for  the  plaintiff  was  that  none 
of  them  heard  any  whistle  sounded  or  bell  rung  until  the  train 
struck  the  cattle  guard  at  the  crossing. 

The  accident  was  witnessed  by  James  G.  Collins,  William 
Singer,  Frank  Crane,  and  Anna  Matta,  a  daughter  of  deceased, 
and  also  by  some  of  the  employees  of  the  defendant. 

The  testimony  of  plaintiff's  witnesses  disclosed  the  circum- 
stances of  the  killing  of  Mr.  Matta,  as  follows:  The  crossing  is 
a  mile  or  so  north  of  the  village  of  Stevensville.  Eighty  rods 
north  of  this  crossing  is  another,  known  as  the  *'  Miller  Crossing." 
The  highway  at  the  Plee  Crossing  runs  nearly  north  and  south. 
The  railroad  track  crosses  the  highway  diagonally,  running  north- 
east and  southwest.     About  five  rods  north  of  the  crossing,  and 

to  recognize  the  danger,  and  to  make  See  also  Gardner  v,  Detroit,  etc.,  R. 

use  of  the  senses  of  hearing  and  sight,  R.  Co.,  97  Mich.  240. 
and  to  ascertain,  before  attempting  to 

cross,  whether  a  train  is  in  dangerous  i.  In  Penn.  R.  R.  Co.  v^  Righter,  42 

proximity.     If  he  neglects  to  do  this,  N.  J.  L.  180,  the  New  Jersey  court  holds 

and  ventures  blindly  upon  the  track,  it  that  the  failure  of  the  railroad  company 

must  be  at  his  own  risk,  and  such  con-  to  give   signals   will   not   relieve   the 

duct  should  be  pronounced  negligence  traveler  from  his  duty  of  looking  and 

by  the  court  as  matter  of   law."     In  listening   before  crossing  track.     (See 

that  case  the  declaration  alleged,  and  the   Righter  case   reported  with   the 

the  plaintiff's  evidence  tended  to  show.  New  Jersey  cases  in  this  volume, /<7j/.) 

that  the  defendant  was  guilty  of  negli-  See  also    numerous    cases  on    this 

gence  in  not  continuously  giving  sig-  point  reported  in  vols.  11  and  12  Am. 

nals  for  forty  rods  before  reaching  the  Neg.  Cas. 
crossing,  as  the  statute  required. 
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on  the  east  side  of  the  highway,  lying  between  the  road  and  the 
railroad,  is  a  cemetery,  running  about  thirty-five  rods  along  the 
highway.  At  its  base  at  the  north  end,  the  cemetery  is  about 
seventeen  rods  in  width ;  at  the  south  end  it  comes  nearly  to  a 
point.  It  was  filled  quite  thickly  with  oak  grubs  or  young  oak 
trees,  most  of  them  from  ten  to  twelve  feet  high,  and  bushy. 
The  accident  took  place  in  the  wintertime,  January  2,  1885,  and 
some  of  the  leaves  had  fallen  from  the  trees. 

On  the  day  in  question  a  passenger  train,  going  south,  was  due 
about  four  o'clock  in  the  afternoon.  This  train  did  not  stop  at 
Stevensville,  and  was  one  of  the  fastest  on  the  road.  It  was 
behind  time  about  fifty  minutes,  and  was  running  at  the  rate  of 
forty-five  miles  an  hour.  None  of  the  plaintiff's  witnesses  heard 
any  whistle  sounded  or  bell  rung  at  Miller's  Crossing,  or  at  the 
Plee  Crossing,  until  the  cattle  guard  was  reached. 

Matta  was  going  south,  driving  one  horse,  at  a  pretty  fair  gait, 
attached  to  a  light  wagon.  He  was  sitting  on  a  platform  of 
boards,  reaching  from  bolster  to  bolster  of  his  wagon.  His  face 
was  to  the  west,  his  back  to  the  approaching  train,  and  his  feet 
hanging  off  on  the  west  side  of  the  platform.  It  was  very  cold, 
and  the  ground  was  frozen  hard.  The  train  made  but  little  noise 
in  running.  His  head  was  down,  and  he  did  not  look  up  while 
any  one  saw  him  until  the  feet  of  his  horse  were  on  the  iron  of 
the  track.  He  looked  up  at  the  ringing  of  the  bell  at  the  cattle 
guard.  He  whipped  up  his  horse,  but  it  was  too  late.  The 
engine  struck  the  wagon  between  the  wheels,  about  in  the  center, 
and  carried  it  with  the  train,  until  it  stopped  about  eighty  rods 
from  the  crossing. 

The  deceased  was  a  German,  a  small  fruit  farmer,  and  was 
familiar  with  the  situation  of  the  crossing  and  its  relation  to  the 
railroad  track,  having  lived  about  three  years  within  a  mile  of 
the  crossing,  and  passing  over  it  almost  daily. 

Were  it  not  for  the  trees  in  the  cemetery  the  approaching  train 
could  have  been  seen  plainly  all  the  way  from  above  the  Miller 
Crossing,  and  all  the  witnesses  did  see  it,  and  all  but  one  testified 
that  they  could  see  it  easily  enough  when  it  was  passing  behind 
the  cemetery,  the  trees  not  being  thick  enough  to  obscure  the 
view.  Matta  was  seen  by  some  of  the  witnesses  as  he  drove 
from  the  north  end  of  the  cemetery  to  the  track.  He  did  not 
look  up  or  change  his  position  until  his  horse  struck  the  railroad 
track. 
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On  the  part  of  the  defense  the  engineer  and  fireman  testified 
that  the  whistle  was  blown  for  the  Plee  Crossing,  sixty  rods 
from  it,  and  that  the  bell  was  rung  from  that  point  until  the 
crossing  was  reached.  They  were  corroborated  by  the  evidence 
of  the  mail  agent  and  a  telegraph  line  repairer,  who  were  on  the 
train. 

The  engineer  and  fireman  state  that  they  did  not  see  Matta 
until  he  was  about  the  length  of  his  horse  and  wagon  from  the 
track,  and  that  he  was  hit  almost  at  the  instant  they  saw  him. 
'  The  Circuit  judge  instructed  the  jury  to  find  for  the  defendant, 
on  the  ground  that  the  undisputed  evidence  showed  that  the 
plaintiff's  intestate  was  guilty  of  contributory  negligence. 

Under  the  decisions  of  this  court  the  Circuit  judge  was  clearly 
authorized  to  make  this  ruling. 

We  have  repeatedly  held,  in  harmony  with  the  general  current 
of  authority  in  the  United  States,  that  a  railroad  track  is,  in 
itself,  a  notice  and  warning  of  danger,  and  that  it  is  the  duty  of 
persons  approaching  a  crossing  to  look  and  listen  before  ventur- 
ing upon  it.  Mynning  v.  Detroit,  L.  &  N.  R.  R.  Co.,  59  Mich. 
257,  64  Mich.  93 ;  Haas  v.  Grand  Rapids,  etc.,  R.  R.  Co.,  47  Mich. 
407;  PzoUa  V.  Mich.  Cent.  R.  R.  Co.,  54  Mich.  273;  Potter  v. 
Flint  &  P.  M.  R.  R.  Co.,  62  Mich.  22;  Rhoades  v,  Chicago  & 
G.  T.  R  y  Co.,  58  Mich.  263  (i). 

It  is  claimed  by  the  counsel  for  plaintiff  that  the  employees  of 
the  defendant  were,  under  the  plaintiff's  showing,  guilty  of  such 
gross  negligence  '*as  to  exclude  the  conception  of  a  contributory 
degree.**  The  doctrine  of  comparative  negligence  does  not  pre- 
vail in  this  State.  See  Mynning  z\  Detroit,  L.  &  N.  R.  R.  Co., 
59  Mich.  260,  and  cases  there  cited. 

The  counsel  further  assume  that  if  the  engineer  and  fireman 
had  obeyed  the  statute  and  sounded  the  signals,  the  disaster  to 
Matta  would  not  have  happened. 

Admitting  this  to  be  true,  it  is  equally  as  probable  or  certain 
that  if  Matta  had  been  exercising  due  care,  and  had  looked  out 
for  the  train  at  any  time  within  forty  rods  of  the  track,  the  acci- 
dent would  not  have  taken  place.  Therefore,  if  the  plaintiff's 
evidence  be  taken  alone,  and  considered  as  true,  both  the  plain- 
tiff's intestate  and  the  employees  of  the  defendant  were  at  fault 
and  the  plaintiff  could  not  recover. 

I.  The  cases  cited  in  the  opinion  in  the  case  at  bar  are  reported  with  the 
Michigan  cases  in  this  volume  of  Am.  Neg.  Cas.,  post. 


Collisions  and  Crossings.  95 

There  are  cases  where  the  person  injured  or  killed  may  have 
been  negligent,  yet,  if  the  employees  of  the  railroad  company 
are  wanton,  wilful,  or  reckless  in  the  premises,  the  contributory 
negligence  of  such  person  will  not  prevent  a  recovery  for  the 
injury.  See  Bouwmeester  v.  Grand  Rapids,  etc.,  R.  R.  Co.,  63 
Mich.  557,  and  cases  there  cited,  and  67  Mich.  87;  Ecliff  v, 
Wabash,  St.  L.  &  P.  R  y  Co.,  64  Mich.  196. 

But  the  mere  neglect  to  give  signals  at  a  country  crossing  is 
not  considered  such  gross  negligence  as  to  destroy  the  ordinary 
legal  effect  of  contributory  negligence  upon  the  plaintiff's  case. 
See  Mynning  v,  Detroit,  L.  &  N.  R.  R.  Co.,  64  Mich.  104. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

GRAND  RAPIDS  AND  INDIANA  RAILROAD 

COMPANY  V.  MARTIN. 

Supreme  Courts  Michigan^  October  Ternty  i8jg. 

[Reported  in  41  Mich.  667.] 

PERSON  INJURED  WHILE  DRIVING  ACROSS  PASSAGEWAY  ON  TRACK 
OPENED  BY  RAILROAD  COMPANY  —  INVITATION.  —  In  an  action  to 
recover  damages  for  injuries  sustained  by  plaintiff  while  driving  close  to 
defendant's  depot,  caused  by  collision  with  a  car  struck  by  a  freight  train, 
where  it  appeared  that  plaintiff  was  driving  through  an  open  way  or  pas- 
sage, opened  for  the  purpose  by  defendant,  with  a  load  of  potatoes  for  the 
cars,  plaintiff  being  lawfully  there,  and  a  car  which  was  standing  on  the 
track  was  struck  by  a  freight  train  causing  the  car  to  be  pushed  off  the  track 
and  collide  with  plaintiff's  wagon,  it  was  held  that  there  was  sufficient 
evidence  to  show  negligence  on  defendant's  part  and  freedom  from  con- 
tributory negligence  on  part  of  plaintiff,  and  to  justify  verdict  for  plaintiff. 

Error  to  Kalamazoo.  Trespass  on  the  case.  From  judg- 
ment for  plaintiff  for  $550,  defendant  brings  error.  The  case  is 
stated  in  the  opinion.    Judgment  affirmed, 

Hughes,  O'Brien  &  Smiley,  for  plaintiff  in  error. 

Henry  C.  Briggs,  for  defendant  in  error. 

Campbell^  Ch.  J.  —  Martin  recovered  a  judgment  of  $550  dam- 
ages against  the  railroad  company  for  injuries  suffered  on  their 
depot  grounds  at  Kalamazoo  by  reason  of  having  the  wagon  in 
which  he  was  approaching  the  depot  struck  by  a  car  driven  from 
the  place  where  it  had  been  standing,  by  a  freight  train  violently 
driven  against  it. 

Martin  was  at  the  time  driving  through  an  open  way  or  passage 
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opened  for  that  purpose  by  the  company,  and  was  conveying 
another  person  with  several  bushels  of  potatoes  to  the  cars. 
The  passage  was  not  at  any  place  crossed  by  tracks,  but  car  tracks 
were  laid  up  to  it  on  either  side  and  were  not  protected  by  posts 
or  other  defenses.  Under  the  charge  of  the  court  the  jury  must 
have  found  that  Martin  was  there  in  a  lawful  and  usual  way  and 
at  a  proper  time  and  on  a  proper  errand.  The  car  which  struck 
him  was  when  he  drove  it  standing  on  the  track  close  to  the  pas- 
sage. If  it  was  protected  in  any  way  it  was  by  brakes  which 
gave  way.  It  was  struck  by  a  freight  train  propelled  by  a  loco- 
motive, and  was  driven  forcibly  enough  to  destroy  the  brake 
fastening  if  it  had  one,  and  to  push  it  from  the  track  so  that  it 
went  against  Martin's  wagon  and  moved  it  on  about  the  car's 
length,  badly  injuring  Martin  himself  and  breaking  his  vehicle. 
His  business  was  making  gloves  and  lashes,  and  his  own  part  in 
the  business  was  chiefly  attending  to  cutting  the  gloves  and  see- 
ing to  the  tanning,  and  mixing  the  tanning  materials.  His  wit- 
nesses testified  to  serious  bodily  injuries  producing  continued 
effects  and  interfering  with  the  conduct  of  his  aiTairs. 

There  are  several  assignments  of  error,  but  the  points  involved 
are  few  and  simple.  The  charge  was  very  carefully  guarded  and 
extremely  fair,  and  for  most  of  the  points  presented  there  is  not 
much  occasion  for  discussion. 

Several  assignments  rest  on  a  claim  that  plaintiff  was  guilty  of 
contributory  negligence  and  could  not  recover.  The  jury  found 
that  he  was  not,  and  we  cannot  discover  any  reason  to  doubt  the 
justice  of  their  conclusion.  Certainly  there  was  nothing  entitling 
plaintiffs  in  error  to  have  this  taken  from  the  jury.  It  cannot  be 
necessarily  negligence  for  a  person  who  is  by  the  invitation  of  a 
railroad  company  going  over  an  open  passage  prepared  for  that 
very  purpose  to  give  access  to  their  depot,  to  assume  it  will  be 
safe.  No  one  is  bound  to  imagine  that  cars  will  be  driven  where 
there  is  no  car  track  on  a  passage  way  which  he  is  expected  to 
use  with  his  wagon.  He  has  a  right  to  expect  that  the  utmost 
care  will  be  used  to  protect  passers  on  such  a  road,  and  that  the 
company  will  use  effectual  measures  to  prevent  the  likelihood  of 
any  such  danger.  The  court  charged  with  sufficient  fullness 
upon  the  care  required  of  all  persons  to  avoid  danger  in  such 
places,  and  put  the  case  to  the  jury  quite  as  strongly  as  was 
proper.  If  the  road  had  run  across  a  track  over  which  cars  were 
run  frequently  or  habitually,  a  different  rule  of  diligence  would 
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prevail  for  very  obvious  reasons.  But  the  law  does  not  require 
men  to  be  on  a  constant  lookout  for  dangers  that  cannot  be 
expected  to  exist  so  long  as  there  is  ordinary  care  used  by  those 
whose  action  is  the  only  thing  that  can  cause  danger. 

We  cannot  accede  to  the  claim  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  railroad  company.  It  was  very 
plainly  their  duty  to  make  it  at  least  reasonably  certain  that  cars 
should  not  run  across  the  passage  way.  They  were  bound  to 
prevent  it  by  posts  or  some  other  obstacle,  or  else  to  adopt  some 
other  adequate  arrangement  to  hold  the  cars  from  moving 
beyond  the  end  of  the  rails.  And  they  were  bound  to  prevent 
such  carelessness  in  their  train  drivers  as  would  run  the  trains 
themselves  over  the  line  or  drive  others  there.  It  certainly  may 
be  negligence  to  produce  such  results,  and  while  we  are  not  con- 
cerned in  the  present  case  to  consider  whether  it  can  usually  be 
anything  else,  it  is  enough  that  the  jury  on  the  facts  have  found 
there  was  negligence.  The  criticism  on  the  pleadings  that  claims 
evidence  could  not  be  received  which  showed  that  Martin  as  well 
as  his  wagon  was  struck,  requires  no  comment. 

We  think  it  was  competent  to  give  such  a  full  account  of  plain- 
tiff's business  as  to  show  how  far  he  was  affected  in  it,  and  this 
could  not  be  done  without  showing  its  nature  and  extent.  There 
was  no  evidence  received  as  a  ground  of  damage  beyond  his 
pecuniary  loss  by  reason  of  the  suspension  of  his  personal  over- 
sight and  labor.     There  was  no  error  in  this  regard. 

The  objection  that  a  physician  cannot  reveal  with  his  patient's 
consent  what  he  has  learned  during  his  treatment,  is  one  which 
if  valid  would  render  it  impossible  in  either  civil  or  criminal  cases 
to  use  the  only  testimony  which  would  show  the  nature  and 
extent  of  disease.  The  statute  is  one  passed  for  the  sole  purpose 
of  enabling  persons  to  secure  medical  aid  without  betrayal  of  con- 
fidence. It  is  only  a  question  of  privilege,  and  such  communica- 
tions are  on  the  same  footing  with  any  other  privileged 
communications  which  the  public  has  no  concern  in  suppress- 
ing when  there  is  no  desire  for  suppression  on  the  part  of  the 
persons  concerned. 

No  reason  has  been  suggested  why  the  opinions  asked  of  and 
given  by  the  physicians  were  not  within  such  limits  as  are  admis- 
sible. They  appear  to  us  to  be  confined  strictly  to  medical 
inferences  from  hypothetical  facts  presented  for  their  considera- 
tion and  based  on  testimony.     They  were  properly  received. 

Vol.  XII  — 7 
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It  is  claimed  that  while  the  court  informed  the  jury  that  thejr 
would  be  justified  in  disregarding  the  testimony  of  witnesses  who 
wilfully  swore  falsely,  there  was  error  in  not  specifically  instruct- 
ing them  in  the  same  way  concerning  wilful  exaggeration.  We 
do  not  understand  how  wilful  exaggeration  is  anything  but  wilful 
false  swearing,  and  it  is  reasonable  to  suppose  both  court  and 
jury  would  understand  that  they  were  the  same.  But  it  is  well 
to  suggest  that  while  these  cautions  are  very  proper  cautions, 
they  belong  to  fact  and  not  to  law.  So  long  as  juries  must 
determine  for  themselves  what  force  to  give  to  testimony  and 
are  not  bound  to  reject  testimony  entirely,  even  though  they 
believe  some  of  it  wilfully  false,  such  suggestions  must  be  very 
guarded  or  they  may  become  erroneous  and  misleading.  Courts 
are  not  compelled  to  dwell  upon  or  enlarge  upon  them.  We  da 
not  see  how  any  further  cautions  could  be  reasonably  asked  than 
were  given. 

We  discover  no  other  points  which  deserve  serious  considera- 
tion. The  charge  is  extremely  fair  throughout  and  the  case  pre- 
sents no  appearance  of  having  been  attended  by  any  improper 
surroundings.  Such  cases  are  sometimes  affected  by  considera- 
tions which  it  would  be  desirable  but  is  not  easy  to  avoid.  In 
the  present  case  we  think  there  is  no  reason  to  complain  of  any- 
thing appearing  in  the  record,  and  the  result  gives  no  reason  to 
suppose  that  the  jury  did  not  rightly  understand  the  law  laid 
down. 

The  judgment  must  be  affirmed  with  costs.     All  concur. 

PERSON  DRIVING  KILLED  IN  COLLISION  BETWEEN 
WAGON  AND  TRAIN  AT  CROSSING  —  SIGNAL  BY  FLAG- 
MAN —  QUESTION  FOR  JURY.  —  In  STEELE  V.  CHICAGO  & 
GRAND  TRUNK  R'Y  CO.,  107  Mich.  516  (December  Term,  1895), 
accident  at  railroad  crossing,  judgment  for  plaintiff  was  affirmed, 
the  syllabus  to  the  official  report  stating  the  case  as  follows:  "  In 
an  action  for  the  death  of  plaintiff's  intestate,  caused  by  a  collision 
at  a  railroad  crossing,  the  testimony  tended  to  show  that  a  freight 
train  had  parted  near  the  middle,  apparently  without  negligence  on 
the  part  of  the  defendant;  that  the  flagman  stationed  at  the  cross- 
ing, after  the  first  section  of  the  train  had  passed,  signaled  that  the 
track  was  clear;  that  the  deceased  thereupon  attempted  to  drive 
across  the  track,  and  was  struck  by  the  second  section  of  the  train, 
which  was  following  the  first  at  a  distance  of  about  100  feet;  that 
it  was  very  dark  at  the  time;  that  it  was  the  custom  to  maintain 
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lights  at  the  rear  of  a  train,  and  that  there  were  none  upon  the  last 
car  of  the  first  section.  It  further  appeared  that  the  flagman  had 
been  employed  at  such  crossing  for  two  years,  during  which  time 
no  train  had  parted;  and  that,  upon  the  occasion  in  question,  almost 
immediately  after  giving  the  signal  to  cross,  he  discovered  the 
approach  of  the  second  section,  and  did  all  that  he  could  to  prevent 
the  accident.  Held^  that  the  question  of  the  flagman's  negligence 
was  for  the  jury.     (Grant,  J.,  dissented.)" 

DEAF  PERSON  DRIVING  ACROSS  TRACK  AT  CROSSING 
—  CONTRIBUTORY  NEGLIGENCE  —  DUTY  OF  TRAVELER 
AT  CROSSING. —In  PHILLIPS  V.  DETROIT,  GRAND  HAVEN 
A  MILWAUKEE  R'Y  CO.,  in  Mich.  274  {December  Term,  iSpd), 
accident  at  railroad  crossing  to  person  driving  there,  judgment  for 
defendant  was  affirmed,  it  being  held  that  plaintiff  was  guilty  of 
contributory  negligence  (i).  The  court  (per  Long,  Ch.  J.)  said: 
"  This  action  is  brought  to  recover  damages  for  an  injury  to  the 
plaintiff  by  a  passenger  train  at  a  highway  crossing  on  the  defend- 
ant's road.  On  Sunday,  June  4,  1893,  a  washout  had  occurred  on 
the  Chicago  and  Grand  Trunk  Railroad,  between  Lansing  and 
Durand,  so  that  the  through  passenger  train  from  Chicago  eastward 
was  taken  from  Lansing  to  Ionia,  thence  eastward  to  Durand,  over 
the  defendant's  road,  passing  through  the  village  of  Muir^  where 
the  accident  happened.  The  train  passed  the  station  at  Muir,  with- 
out stopping,  a  little  past  noon,  running  at  a  rapid  rate  of  speed, 
the  witnesses  varying  in  testimony  in  regard  to  it;  some  stating  the 
rate  as  high  as  forty-five  miles  an  hour,  and  others  about  twenty 
miles.  It  was  an  irregular  excursion  train.  Three  blocks  east  of 
the  depot,  and  about  1,170  feet  distant,  the  train  passed  over  Plain 
street  at  grade.  The  plaintiff,  a  man  about  sixty-seven  years  of  age, 
quite  deaf,  lived  at  Portland,  about  seven  miles  from  Muir,  and  on 
that  morning,  traveling  from  his  home  to  Carson  City,  passed 
through  the  village  of  Muir.  He  entered  the  town  from  the  south 
side  on  Prairie  street,  and  turned  eastward  into  Superior  street, 
which  is  parallel  with  the  track  of  defendant's  road,  and  about  200 
feet  distant  from  it.  He  traveled  along  Superior  street  about  1,170 
feet,  when  he  turned  northward  into  Plain  street.  No  train  was  in 
sight  when  he  turned  into  Plain  street.  He  was  riding  in  a  single 
carriage,  with  the  top  up,  and  side  curtains  off,  drawn  by  one  horse, 
which  was  gentle  and  steady.  Driving  northward  along  Plain  street, 
his  view  was  for  the  most  part  obstructed,  first  by  a  dwelling  house, 

I.  CoiiiHons  at  Crossings,  —  See  note,  at  end  of  this  case,  of  Michlj^ftri  caseft 
reUiing  to  accidents  to  persons  while  driving  across  railroad  track%^ 
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then  by  some  bushes,  a  hen  house,  and  a  pile  of  ties,  the  ties  extend- 
ing up  to  within  six  or  eight  feet  of  the  railroad  track.  The  hen 
house  was  about  six  feet  high,  and  the  ties,  at  the  utmost,  were 
only  nine  feet  high.  The  plaintiff  did  not  stop  his  horse,  but  drove 
along  to  a  point  past  the  pile  of  ties,  when,  looking  westward,  he 
saw  the  train  approaching,  and  about  seventy  feet  distant  from  him. 
His  horse  was  then  upon  the  track.  He  drove  across,  and  the  train 
caught  the  carriage,  overturning  it,  and  injuring  the  plaintiff 
severely,  as  well  as  damaging  his  horse  and  carriage.  The  negli- 
gence charged  is:  i.  That  the  defendant,  by  allowing  the  ties  to 
remain  there,  and  obstruct  his  view,  led  him  into  a  place  of  danger; 
2,  that  it  failed  to  provide  a  watchman;  3,  that  the  train  was  run- 
ning at  an  unlawful  rate  of  speed,  and  without  sounding  the  bell  or 
whistle:  4,  that  the  defendant  had  no  right  or  authority  to  run  the 
train  on  Sunday.  At  the  close  of  the  case,  the  court  below  directed 
verdict  and  judgment  in  favor  of  the  defendant.  Plaintiff  brings 
error. 

**  From  the  record  it  is  apparent  that  the  plaintiff  took  none  of 
the  precautions  which  the  law  requires  of  one  who  is  about  to  cross 
a  railroad  track.  Some  claim  is  made  that  Stoddard,  who  was  in 
advance  of  the  plaintiff,  passed  over  the  track  in  safety,  and  that 
the  plaintiff  had  the  right  to  rely  upon  that  fact,  and  was  thereby 
not  required  to  take  the  same  precaution  which  he  otherwise  would ; 
but  it  appears  that  Stoddard  was  greatly  in  advance  of  plaintiff, 
and  had  turned  the  corner  off  Plain  street,  a  distance  of  nearly  175 
feet,  before  the  plaintiff  reached  the  crossing:  and  it  does  not 
appear  that  plaintiff  in  any  manner  relied  upon  the  fact  that  Stod- 
dard had  passed  safely  over.  Jensen  v.  Mich.  Cent.  R.  R.  Co.,  102 
Mich.  176;  Houghton  v.  Chicago,  etc.,  R'y  Co.,  99  Mich.  308.  The 
plaintiff,  if  he  could  not  see  an  approaching  train  by  reason  of  these 
obstructions,  was  bound  to  use  greater  precautions  in  nearing  the 
track.  A  person  about  to  cross  a  railroad  track  is  bound  to  recog- 
nize the  danger,  and  to  make  use  of  the  sense  of  hearing  as  well  as 
of  sight,  and,  if  either  sense  cannot  be  rendered  available,  the  obli- 
gation to  use  the  other  is  stronger,  to  ascertain,  before  attempting 
to  cross,  whether  a  train  is  in  dangerous  proximity;  and  if  he  neg- 
lect to  do  this,  but  ventures  blindly  upon  the  track,  without  any 
effort  to  ascertain  whether  a  train  is  approaching,  it  must  be  at  his 
own  risk.  This  is  the  general  rule  settled  in  this  state,  but  modified 
by  the  proposition  that  he  is  not  bound  to  the  same  degree  of  care 
where  he  has  no  reason  to  expect  a  train  to  pass  at  that  time.  Lake 
Shore,  etc.,  R.  R.  Co.  v.  Miller,  25  Mich.  274;  Guggenheim  v.  Lake 
Shore,  etc.,  R.  R.  Co.,  66  Mich.  150.     But  the  law  requires  a  person 
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to  exercise  a  great  degree  of  care  in  making  these  crossings.  The 
track  itself  is  a  warning  of  danger;  and,  if  one  goes  apon  it  heed- 
lessly, he  assumes  the  risk  incident  thereto.  Here  the  plaintiff  was 
qtute  deaf.  It  is  appaient  that  he  could  not  hear  the  noise  of  the 
train.  He  knew  the  track  was  there;  was  familiar  with  the  road. 
He  could  not  see  because  of  these  obstructions,  and  yet  he  did  not 
stop  or  take  any  other  precaution  to  ascertain  if  a  train  was 
approaching.  He  had  no  right  to  rely  upon  the  fact  that  it  was 
Sunday,  and  that  no  train  was  likely  to  approach,  and  drive  blindly 
on.  He  must  exercise  some  care.  We  are  unable  to  find  that  he 
exercised  any,  even  the  slightest,  care.  If  he  had  stood  up  in  his 
carriage,  and  looked  westward,  he  could  have  seen  over  the  hen 
house  and  the  pile  of  ties,  and  have  seen  the  train  while  it  was  some 
1,200  feet  away.  He  did  not  stop,  and,  if  he  had,  he  was,  it  appears, 
too  deaf  to  hear  the  rumbling  of  the.  train.  The  case,  it  seems  to 
us,  is  one  where  the  plaintiff  was  so  manifestly  guilty  of  contribut- 
ing to  his  own  injury  that  a  recovery  should  not  be  permitted.  In 
Shufelt  V.  Flint,  etc.,  R.  R.  Co.,  96  Mich.  327,  it  appeared  that,  if 
Mrs.  Shufelt  had  stopped  eighteen  or  twenty  feet  from  the  crossing, 
she  could  have  seen  the  train.  Mr.  Justice  Hooker  in  that  case, 
speaking  for  a  majority  of  the  court,  said:  '  It  was  her  duty  to  look 
both  ways  after  getting  where  she  could  see  before  venturing  upon 
the  track,  and  she  should  have  taken  sufficient  time  to  do  so,  though 
it  became  necessary  to  stop  her  team  for  the  purpose.  *  *  *  a 
person  is  not  justified  in  driving  upon  a  track  in  the  face  of  an 
approaching  train  without  looking  for  it,  and  obstructions  to  the 
view  in  proximity  to  the  track  increase  the  obligation  of  extreme 
caution'  (i).  The  present  case,  upon  its  facts,  shows  more  clearly 
the  obligation  resting  upon  the  plaintiff,  for  not  only  was  his  view 
obstructed,  but  he  was  very  deaf.  Whatever  view  may  be  taken  of 
the  testimony,  giving  it  all  thel  atitude  claimed  by  counsel  for  plain- 
tiff, it  is  difficult  to  find  in  it  any  proof  of  care  or  caution  taken  by 
plaintifif,  as  he  ran  blindly  into  danger. 

"  The  contention  of  counsel  that  this  was  a  Sunday  excursion 
train,  and  unlawfully  run,  we  think,  can  have  a  bearing  only  upon 
the  question  as  to  whether  the  plaintiff  would  not  be  required  to 
exercise  the  same  care  in  making  the  crossing.  If  he  was  not  expect- 
ing a  train,  or  had  a  right  to  assume  that  no  train  ever  ran  on  Sun- 
day over  that  road,  and  he  was  relying  upon  that  fact,  it  might,  in 
a  sense,  excuse  him  from  that  degree  of  care  that  otherwise  he  was 
bound  to  exercise.     But  it  is  apparent  from  the  record  that,  had 

I.  The  cases  cited  in  the  opinion  in  the  case  at  bar  are  reported  with  the 
Michigan  cases  in  this  volume  of  Am.  Nbg.  Cas. 
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the  plaintiff  had  that  in  view,  he  did  not  take  the  precautions  which 
the  law  requires,  for  even  under  such  circumstances  he  had  no  right 
to  go  blindly  upon  the  track.  But,  though  it  is  the  exception  on 
that  road  to  run  Sunday  trains,  yet  excursion  trains  frequently  go 
over  the  road  on  Sunday.  The  judgment  must  be  affirmed.  The 
other  justices  concurred." 

NOTE  OF  MICHIGAN  CASES  RELATING  TO  COLLISIONS  AT  CROSS. 

INGS  BETWEEN  TRAINS  AND  VEHICLES. 

Among  the  cases  decided  in  Michigan  arising  out  of  accidents  at  crossings 
caused  by  collisions  between  trains  and  vehicles,  etc.,  see  the  following: 

Driving  across  track  —  Person  riding  injured  in  collision  —  Looking  and  listening. 
In  Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v.  Miller,  25  Mich.  274  (1872), 
collision  between  train  and  wagon  in  which  plaintiff  was  riding,  judgment  for 
plaintiff  was  reversed  on  the  ground  of  erroneous  instructions  as  to  plaintiff's 
negligence  and  burden  of  proof.  It  was  held  that  negligence  on  the  part  of  the 
person  owning  and  driving  the  team  attached  to  the  wagon  in  which  plaintiff 
was  riding,  affects  plaintiff's  right  to  recover  equally  with  her  own  negligence. 
Held^  also,  that  failure  of  person  to  use  his  senses  to  avoid  threatened  danger  in 
crossing  railroad  track,  is  negligence,  fields  also,  that  the  absent-mindedness 
of  a  person  is  no  excuse  for  failing  to  look  to  see  or  stop  his  wagon  to  hear 
whether  a  train  was  approaching  crossing.  The  court  (per  Christiancy,  Ch.  J.), 
discussed  the  questions  at  issue  at  some  length,  citing  numerous  authorities  on 
the  points  decided. 

Doctrine  of  comparative  negligence  does  not  prevail  in  Michigan, 
In  the  Miller  case  (preceding  paragraph),  it  was  held  ihat  the  doctrine  of 
comparative  negligence  did  not  prevail  in  Michigan.  Citing  Williams  v. 
Michigan  Central  R.  R.  Co.,  2  Mich.  259  (1851),  an  action  for  damages  for  kill- 
ing of  plaintiff's  horses  by  defendant's  train,  where  it  was  held  that  *'  it  is  a 
well-settled  principle  of  law  that  where  an  injury  of  which  a  plaintiff  com- 
plains is  the  result  of  his  own  negligence  or  fault,  or  of  the  negligence  or  fault 
of  both  parties,  without  intentional  wrong  on  the  part  of  the  defendant,  no 
action  can  be  maintained." 

Contributory  negligence. 

As  to  the  rule  as  to  contributory  negligence  and  the  non-recognition  of  the 
doctrine  of  comparative  negligence,  see  also  Detroit  &  M.  R.  R.  Co.  v.  Van 
Steinburg,  17  Mich.  119;  Mich.  Cent.  R.  R.  Co.  v.  Coleman,  28  Mich.  274; 
Haas  v.  Grand  Rapids  &  I.  R.  R.  Co.,  47  Mich.  408;  Wood  v,  Detroit  City 
R.  R.  Co.,  52  Mich.  402;  Pzolla  v.  Mich.  Cent.  R.  R.  Co.,  54  Mich.  273; 
Palmer  v,  Detroit,  L.  &  N.  R.  R.  Co.,  56  Mich,  r;  Hathaway  v.  Mich.  Cent. 
R.  R.  Co.,  51  Mich.  253. 

Driver  of  wagon  killed  in  collision  with  train  at  crossing  —  Contributory  negligence. 
In  Haas,  Adm'r,  v.  Grand  Rapids  &  Indiana  R.  R.  Co.,  47  Mich.  401  (1882), 
judgment  for  defendant  was  affirmed,  the  syllabus  to  the  official  report  stating 
the  case  as  follows:  "A  team  collided  with  a  railway  train  at  a  road  crossing, 
and  the  driver  was  killed.  The  railroad  and  the  highway  were  both  below  the 
general  surface  of  the  ground,  and  an  approaching  train  could  only  be  seen 
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occasionally  by  one  drivine  towards  the  crossing.     The  driver  was  familiar  with 

the  crossing,  bat  except  that  he  checked  his  team  for  a  moment,  some  four  rods 

irom  the  crossing,  he  did  not  appear  to  have  observed  any  precaution.     The 

engine  whistle  was  duly  sounded  when  the  crossing  was  approached.    Held^ 

that  the  driver  of  the  team  was  chaigeable  with  negligence  directly  contributing 

to  the  collision  and  that  no  action  would  lie  by  his  administrator  against  the 

railroad  company." 

Defective  approach  to  crossing  —  Liability  of  railroad  company. 

In  Maltby  V,  Chicago  &  West  Michigan  R*y  Co.,  52  Mich.  108  (1883),  where 
plaintiff,  while  driving  a  load  of  hay  and  passing  over  defendant's  track  at  a 
crossing,  was  injured  by  his  load  upsetting  due  to  alleged  unsafe  condition  of 
approach  to  the  crossing  contiguous  to  the  rail,  judgment  for  defendant  was 
reversed,  it  being  held  that "  a  railroad  company  crossing  a  public  highway 
is  bound  to  keep  the  approaches  to  the  crossing  in  safe  condition  for  travelers 
on  the  highway.'* 

Failure  to  look  and  listen  at  crossing  —  Collision  between  wagon  and  train  —  Off- 
tributary  negligence. 

In  Rhoadbs,  Adm'x  9.  Chicago  &  Grand  Trunk  R'y  Co.,  58  Mich.  263  (1885), 
where  plaintiff's  intestate  while  driving  across  defendant's  track  was  struck  and 
killed  at  the  crossing,  judgment  for  defendant  was  affirmed,  plaintiff's  intestate 
being  guilty  of  contributory  negligence  in  failing  to  look  for  train  while 
approaching  crossing. 

Collision  between  sleigh  and  train  at  crossing  —  Contributory  negligence. 

In  Potter  v.  Funt  Sl  Pere  Marquette  R.  R.  Co.,  62  Mich.  22  (1886),  collision 
at  crossing  between  sleigh  and  train,  judgment  for  defendant  was  affirmed,  it 
being  held  that  plaintiff  was  guilty  of  contributory  negligence.  *'  It  is  the 
doty  of  all  highway  travelers  to  keep  a  dne  look-out." 

Driving  across  trcLck  and  struck  by  train  —  Duty  of  traveler. 

In  Guggenheim,  Adm'r  v.  Lake  Shore  &  Michigan  Southern  R'y  Co.,  66 
Mich.  150(1887),  person  driving  across  track  struck  and  killed  at  crossing,  judg- 
ment for  plaintiff  was  affirmed.  For  the  facts  in  the  case  see  previous  decision 
reported  in  57  Mich.  488  (1885),  where  judgment  for  defendant  was  reversed, 
it  being  held  that  the  case  was  for  jury  and  direction  of  veidict  for  defendant 
was  error. 

In  the  Guggenheim  case  (supra\  it  was  held  that "  while  it  is  the  duty  of  a 
traveler  before  crossing  a  railroad  track,  under  all  circumstances,  to  look  and 
listen  for  an  approaching  train,  he  is  not  bound  to  the  same  degree  of  care 
where  no  train  is  dne,  and  he  has  no  knowledge  of  its  approach,  as  when  these 
conditions  confront  him." 

Driving  across  track  —  Failure  to  look  and  listen  —  Contributory  negligence. 

In  Guta  v.  Lake  Shore  &  Michigan  Southern  R'y  Co.,  81  Mich.  291  (i8go), 
collision  between  wagon  and  train  at  crossing,  it  was  held  that  "  plaintiff  was 
guilty  of  contributory  negligence  in  attempting  to  cross  a  railroad  track  with- 
out looking  to  see  if  a  train  was  approaching,  his  opportnnites  being  as  good 
for  seeing  the  train  as  those  of  witnesses  who  saw  plaintiff  drive  upon  the  track 
when  the  train  was  approaching,  as  if  it  were  not  coming,"  and  judgment  for 
ilefendant  was  affirmed. 


104  American  Negligence  Cases. 

Engine  and  wagon  colliding  at  crossing —  Negligence  for  jury. 
In  Thomas  v.  Chicago  &  Grand  Trunk  R'y  Co.,  86  Mich.  496  (1891).  engine 
colliding  with  plaintiff's  wagon  at  highway  crossing,  judgment  for  plaintiff 
was  reversed,  it  being  for  the  jury  to  determine  question  of  negligence  of 
parties. 

Lumber  wagon  struck  by  train  at  crossing  and  driver  killed — Contributory  negligence 
-—  Duty  of  travelers  at  crossing. 

In  Grostick,  Adm'x,  v.  Detroit,  Lansing  and  Northern  R.  R.  Co.,  90  Mich. 
594  (1892),  where  plaintiff's  intestate,  while  driving  a  lumber  wagon,  was  struck 
and  killed  by  defendant's  train  at  a  crossing,  judgment  for  plaintiff  for 
$18,143.50  was  reversed  on  the  ground  of  contributory  negligence  of  the  deceased. 
It  was  held  that  "  a  person  about  to  cross  a  railroad  track  is  bound  to  recognize 
the  danger,  and  make  use  of  the  senses  of  hearing  and  sight  and  to  ascertain, 
before  attempting  to  cross,  whether  a  train  is  in  dangerous  proximity.  If  he 
neglects  to  do  this,  and  ventures  blindly  upon  the  track,  it  must  be  at  his  own 
risk,  and  such  conduct  should  be  pronounced  negligence  by  the  courts,  as  matter 
of  law."  (Citing  numerous  cases  which  will  be  found  reported  with  the  Mich- 
igan cases  in  this  volume  of  Am.  Neg.  Cas.) 

In  the  Grostick  case,  supra.  Long,  J.,  discussed  the  question  of  duty  of 
travelers  at  crossings  at  some  length,,  citing  numerous  authorities  on  the  subje  ct. 

Running  train  or  street  car  without  headlight  —  Collision  with  vehicle. 

In  Van  Auken  v,  Chicago  &  West  Michigan  R'y  Co.,  96  Mich.  307  (1893), 
collision  of  wagon  with  train  running  in  open  country  without  headlight  on 
dark  night  at  crossing,  judgment  for  plaintiff  was  affirmed. 

See  also  Rascher  v.  East  Detroit  &  G.  P.  R'y  Co.,  90  Mich.  413,  as  to  ques* 
tion  of  headlights  on  street  car. 

See  also  McGee  v.  Consolidated  Street  R'y  Co.,  102  Mich.  107  (1894),  as  to 
failure  to  provide  headlights  on  electric  street  cars,  an  action  for  damages  for 
injuries  sustained  by  plaintiff  who  was  run  over  by  one  of  defendant's  street 
cars  as  he  was  crossing  track.  Judgment  for  plaintiff  reversed  on  ground  of 
negligence  in  failing  to  look  both  ways  at  crossing  before  attempting  to  cross 
traclc. 

Collision  at  crossing — Failure  of  driver  of  wagon  to  stop  to  look  and  listen  for 
trains  —  Contributory  negligence. 

In  Shufelt  v.  Funt  &  Pere  Marquette  R.  R.  Co.,  96  Mich.  327  (1893),  judg- 
ment for  defendant  was  affirmed,  the  syllabus  to  the  official  report  stating  the 
case  as  follows:  **  The  plaintiff's  wife  is  held  to  have  been  guilty  of  such  neg- 
ligence in  failing  to  stop  her  team,  and  look  and  listen  for  an  approaching  train 
before  attempting  to  cross  defendant's  track,  as  to  bar  a  recovery,  it  appearing 
that  had  she  done  so  she  could  have  seen  the  train  when  she  was  at  a  distance 
of  from  eighteen  to  twenty  feet  from  the  crossing." 

Collision  at  crossing  —  Contributory  negligence. 

In  Houghton  v,  Chicago  &  Grand  Trunk  R'y  Co.,  99  Mich.  308  (1894),  col- 
lision  between  wagon  and  train  at  crossing,  judgment  for  plaintiff  was  reversed 
on  the  ground  of  contributory  negligence. 

Failure  to  look  and  listen  for  train  —  Contributory  negligence. 
In  Jensen  v.  Michigan  Central  R.  R.  Co..  102  Mich.  176  (1894),  collision 
between  wagod  and  train  at  crossing,  judgment  for  defendant  was  affirmed,  on 
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groand  o(  plaintiff's  contributory  nei;ligence  in  failing  to  stop  his  team  to 

listen  for  approaching  train  before  crossing  track. 

See  Note  npon  the  Duty  of  Looking  and  Listening  at  Railroad  Crossings, 
appended  to  Jensen  v,  Michigan  Central  R.  R.  Co.,  102  Mich.  176,  181-188,  in 
which  the  Michigan  cases  relating  to  the  rnle  are  reviewed. 

In  Tobias  v.  Michigan  Central  R.  R.  Co.,  103  Mich.  330  (1894%  where  plain- 
tiff's  husband,  while  driving  his  ho  ses  and  wagon  on  a  public  highway  where 
it  crossed  defendant's  tracks  was  struck  and  killed  by  one  of  defendant's  trains, 
judgment  for  plaintiff  was  reversed  on  ground  of  contributory  negligence  of 
deceased  in  failing  to  look  for  approaching  train. 

Horse  and  carriage  destroyed  in  collision  with  train  at  street  crossing —  ContridU' 
tory  negligence  —  Flagman  at  crossing. 

In  Freeman  v,  Duluth,  South  Shore  &  Atlantic  R'y  Co.,  74  Mich.  86(1889), 
collision  with  carriage  and  train  at  street  crossing,  judgment  for  plaintiff  was 
reversed.  The  court  said:  '*  The  company  was  at  fault  in  not  having  a  flag- 
man and  he  [plaintiff's  driver]  was  at  fault  in  being  careless  and  reckless  in  his 
driving,  without  looking,  as  he  ought  to  have  looked.  His  fault  contributed 
to  the  injury  and  plaintiffs  cannot  recover  unless  the  defendant  was  guilty  of 
such  reckless  negligence  in  the  premises  thai  the  question  of  contributory  neg- 
ligence cannot  arise  in  the  case."  It  was  held  that  there  was  no  gross  negli- 
gence on  part  of  defendant,  and  verdict  should  have  been  directed  in  its  favor. 

Flagman  at  crossing  —  Statute, 

In  Battishill  v,  Humphreys,  64  Mich.  494,  511.  it  was  held,  under  the  plead- 
ings and  testimony  in  the  case,  that  the  absence  of  a  flagman  at  a  crossing  (the 
place  of  the  accident)  could  not  be  considered  negligence  in  the  railroad  com- 
pany, as  the  railroad  commissioner  had  not  determined  the  necessity  to  main- 
tain one  there.  But  nothing  was  said,  or  intended  to  be  said,  in  that  opinion 
that  there  could  be  no  negligence,  in  any  case,  in  not  maintaining  a  flagman 
at  a  street  crossing  unless  such  commissioner  had  ordered  one  to  be  stationed 
there.  See  the  Freeman  case  (preceding  paragraph),  in  which  the  case  of 
Battishill  v,  Humphreys,  supra,  is  thus  commented  upon. 

Horses  and  vehicle  injured  in  collision  with  train. 

In  Frost  v,  Milwaukee  &  Northern  R.  R.  Co.,  96  Mich.  470(1893),  where 
horses  were  killed  and  vehicle  damaged  in  collision  with  train,  judgment  for 
plaintiff  reversed,  on  the  ground  that  there  was  no  gross  negligence  on  part 
of  railroad  company,  where  the  engineer  of  train  did  not  know  that  plaintiff's 
horses  were  stuck  fast  on  track  and  assumed  that  they  would  get  off  track 
when  signals  were  given. 

PERSON  ATTEMPTING  TO  LEAD  HORSE  OFF  TRACK 
STRUCK  AND  KILED  BY  STREET  CAR  —  NEGLIGENCE  OF 
PARTIES  FOR  JURY  —  EVIDENCE.  —  In  McCLELLAN, 
Adm'X,  v.  fort  WAYNE  &  BELLE  ISLE  R'Y  CO.,  105  Mich.  loi 
{April  Term,  /<Pp5),  action  for  damages  for  death  of  plaintifif's 
intestate  caused  by  being  struck  by  defendant's  street  car,  judg- 
ment for  plaintiff  was  affirmed,  the  case  being  stated  by  Mont- 
gomery, J.,  as  follows:  "  Decedent  and  a  young  man  named  Dellin^ 
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were  traveling  along  Champlain  street,  in  Detroit,  riding  on  a 
two-wheeled  road  cart,  drawn  by  a  colt  three  years  old,  leading 
another  horse.  They  stopped  in  front  of  a  residence  on  Champlain 
street,  and  decedent  went  into  the  house  while  Delling  remained  in 
the  cart.  The  street  at  this  place  is  twenty-five  feet  in  width,  and 
the  distance  from  the  south  curb  to  the  south  rail  of  the  street-car 
track  is  ten  feet  and  one  inch.  While  McClellan  was  on  the  porch 
of  the  house,  Delling  called  to  him  that  a  car  was  coming.  He  ran 
out  to  where  Delling  was  with  the  horses  and  cart,  and  the  testi- 
mony offered  on  behalf  of  the  plaintiff  tended  to  show  that  he  went 
directly  to  the  horse,  which  was  being  led,  and  seized  hold  of  the 
halter  shank.  The  colt  became  frightened  by  the  noise  of  the 
approaching  car  and  the  sounding  gong,  began  prancing  about,  and 
wheeled  upon  the  track.  Delling  sawed  upon  the  bit,  and  tried  to 
back  and  guide  the  colt  from  the  track,  but  did  not  succeed  in 
doing  so.  The  deceased  thereupon  ran  to  the  head  of  the  colt, 
and  tried  to  lead  him  off  the  track,  but  without  success.  Deceased 
then  proceeded  to  shove  the  colt  from  the  track,  and  while  engaged 
in  doing  so  was  struck  by  the  car,  and  received  injuries  resulting  in 
his  death.  The  defendant's  testimony  tended  to  show  that  the  colt 
remained  quiet  until  the  car  was  within  eight  or  ten  feet,  and  then 
suddenly  took  one  step  to  the  track,  and  that  McClellan  at  that 
instant  stepped  in  front  of  the  car,  and  was  struck.  The  young 
man  Delling,  however,  testifies  that  the  car  was  still  loo  to  125  feet 
distant  after  McClellan  had  gone  to  the  head  of  the  colt,  and  Miss 
Williams,  a  witness  for  the  defendant,  testified  that  she  saw  the 
deceased  at  the  head  of  the  colt  when  the  car  was  twenty  to  twenty- 
five  feet  away.  This  was  the  first  she  saw  of  the  parties.  It  is 
contended  by  the  defendant  that  the  evidence  failed  to  show  negli- 
gence on  the  part  of  the  company,  and  that  negligence  on  the  part 
of  decedent  did  appear.  We  think  there  was  sufficient  testimony 
from  which  the  jury  might  have  inferred  that  the  situation  was 
apparent  to  the  motorman,  and  that  it  was  his  duty  to  bring  the  car 
under  control,  and  that  he  had  ample  opportunity  to  do  so  after 
discovering  the  peril  to  decedent.  We  also  think  that  the  question 
of  whether  the  decedent  was  guilty  of  contributory  negligence  was 
for  the  jury.  See  Laethem  v.  Fort  Wayne  &  Belle  Isle  R'y  Co.,  loi 
Mich.  297;  Montgomery  v,  Lansing  City  Electric  R*y  Co.,  100 
Mich.  46  (i).  Exception  was  also  taken  to  the  refusal  of  the  court 
to  strike  out  the  testimony  of  what  appeared  by  a  post-mortem 
examination  of   deceased.     This  testimony  was   received   by  the 

X.  See  note,  at  end  of  this  case,  relating  to  Michigan  cases  arising  out  of 
collisions  between  street  cars  and  vehicles. 
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coart  as  one  of  the  means  of  ascertaining  what  the  result  of  the 
injury  was,  and  for  this  purpose  we  think  was  competent.  George 
H.  Fuller,  conductor  of  the  car  which  inflicted  the  injury,  and  who 
testified  to  a  state  of  facts  tending  to  show  the  exercise  of  care  on 
the  part  of  the  moterman,  who  asked  on  cross-examination  if  he 
had  not  stated,  shortly  after  the  accident,  to  one  Mr.  Therwachter, 
that  the  accident  would  not  have  happened  if  he  had  had  his  own 
motorman.  He  denied  having  made  such  statement.  In  rebuttal, 
Therwachter  was  called  and  permitted  to  testify  that  such  state- 
ment was  made  to  him  by  the  witness  Fuller.  Error  is  assigned 
upon  this  ruling.  Counsel  contend  that,  at  most,  it  would  be  an 
expression  of  opinion  by  the  witness  as*  to  what  was  the  cause  of 
the  collision.  While  this  is  in  a  sense  true,  it  tended  to  show  an 
admission  on  his  part  that  the  inexperience  or  want  of  care  of  the 
motorman  was  the  cause  of  the  collision,  which,  if  true,  would  be 
inconsistent  with  his  testimony  given  in  chief.  We  are  cited  to  no 
authority  to  sustain  the  position  of  defendant's  counsel.  A  very 
similar  question  arose  in  Beaubien  v,  Cicotte,  12  Mich.  459,  in 
which  case  one  Dr.  Smith  had  testified  on  his  direct  examination  to 
the  valid  execution  of  a  will  and  the  capacity  of  the  testator.  He 
was  asked  whether  he  had  not  on  a  certain  occasion  declared  that 
if  the  family  should  follow  it  up  they  would  break  the  will,  for  it 
was  not  worth  a  snap  of  his  fingers.  This  he  denied,  and  testimony 
was  admitted  to  show  that  he  had  made  such  statement.  The  court, 
speaking  by  Mi*.  Justice  Campbell,  said:  *  We  think  the  contradic- 
tion comes  properly  within  the  rule  of  impeachment.  When  a  wit- 
ness testifies  on  the  stand  that  a  paper  was  duly  executed  by  a  com- 
petent testator,  his  statement  on  another  occasion  that  the  instru- 
ment was  worthless  is  a  clear  contradiction,  on  the  very  essence  of 
the  issue.  *  *  *  It  was  in  the  witness's  power,  if  he  saw  fit, 
admitting  the  conversation,  to  explain  that  it  was  a  mere  matter  of 
opinion  and  based  upon  the  facts  sworn  to  on  the  trial.'  See  also 
Patchin  v.  Ins.  Co.,  13  N.  Y.  268.  I  think  there  was  no  error  to 
the  prejudice  of  the  defendant  and  that  the  judgment  should  be 
affirmed."  McGrath,  Ch.  J.,  and  Long,  J.,  concurred.  Hooker, 
J.,  dissented,  in  which  dissent  Grant,  J.,  concurred. 
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notes  of  michigan  cases  relating  to  collisions  between 

street  cars  and  vehicles. 

Among  the  cases  arising  out  of  accidents  on  street-car  tracks,  caused  by  col* 
lisions  between  street  cars  and  vehicles,  are  the  following: 

Collision  between  street  car  and  vehicle  —  Obstructing  right  of  way  —  Gross  negli^ 
gence  of  driver  of  vehicle. 

In  Wood  ».  Detroit  City  Street  R'y  Co.,  52  Mich.  402  (1884),  collision 
between  street  car  and  vehicle  on  street-car  track,  judgment  for  defendant  was 
affirmed,  it  being  held  gross  negligence  for  a  person  to  drive  upon  a  street-rail- 
way track  in  front  of  an  approaching  street  car  without  looking  around  until 
a  collision  occurs.  Where  the  car  had  come  to  a  standstill  on  the  first  collision* 
and  plaintiff  remained  on  the  track  when  requested  to  get  out  of  the  way  by 
defendant's  driver,  plaintiff's  conduct  was  not  only  a  wrong  to  defendant,  but 
also  to  any  persons  who  might  then  be  riding  in  the  car  or  awaiting  its  coming. 

Street  car  running  without  headlight — Collision  with  vehicle  —  Negligence  of 
parties  for  jury. 

In  Rascher  v.  East  Detroit  &  Grosse  Pointe  R*y  Co.,  90  Mich.  413  (1892), 
where  plaintiff,  while  being  driven  by  her  husband,  after  dark,  upon  defend- 
ant's track,  was  injured  in  a  collision  with  defendant's  electric  car,  which  was 
running  at  high  rate  of  speed  and  without  a  headlight,  judgment  on  verdict 
directed  for  defendant  was  reversed  on  ground  that  question  of  contributory 
negligence  was  for  jury. 

Collision  between  sleigh  and  street  car. 

In  Laethem  v.  Fort  Wayne  &  Belle  Isle  R*y  Co.,  100  Mich.  297  (1894),  col- 
lision  between  street  car  and  plaintiff's  sleigh,  judgment  for  plaintiff  for  $300 
was  affirmed. 

Collision  between  street  car  and  wagon  —  Negligence  of  motorman. 
In  Blakeslee  v.  Consolidated  Street  R'y  Co.,  105  Mich.  462  (1895),  collision 
between  street  car  and  wagon,  judgment  for  plaintiff  was  reversed  on  the  ground 
that  trial  court  did  not  properly  charge  upon  the  question  of  plaintiff's  contribu- 
tory negligence.  Upon  the  second  trial  the  case  was  submitted  to  the  jury  upon 
the  theory  stated  by  the  Supreme  Court,  and  judgment  was  rendered  for  plain- 
tiff, which,  on  appeal  by  defendant,  was  affirmed. 

See  subsequent  decision  in  the  Blakeslee  case,  in  i  Am.  Neg.  Rep.  627(1897), 
where  the  syllabus  states  the  case  as  follows:  "  Where  it  appeared  that  the 
driver  of  a  wagon  that  was  so  loaded  with  barrels  that  he  could  not  see  behind 
it  without  leaning  to  one  side,  pulled  in  towards  the  street-car  track  in  order  to 
pass  a  carriage  standing  by  the  curb,  wiihout  attempting  to  look  behind,  and 
the  barrels  were  struck  by  an  electric  car  that  came  up  behind  and  frightened 
the  horses,  causing  them  to  run  away,  and  the  driver  was  injured,  and  there 
was  evidence  that  the  wagon  traveled  thirty-five  feet  within  line  of  the  car  before 
it  was  struck  and  that  the  motorman  when  thirty  feet  from  the  wagon  increased 
the  speed  of  the  car  to  six  miles  an  hour  thinking  he  had  room  enough  to  pass, 
the  evidence  was  sufficient  to  warrant  the  jury  in  finding  the  company  liable." 

Collision  between  street  car  and  vehicle  —  Cjntributory  negligence. 

In  Fritz  v,  Detroit  Citizens'  Street  R'y  Co.,  105  Mich.,  50  (1895),  collision 
between  milk  wagon  and  street  car,  judgment  for  defendant  was  affirmed  on 
ground  of  contributory  negligence  of  plaintiff. 


Collisions  and  Crossings,  109 

COLLISION  BETWEEN  STREET  CAR  AND  TRAIN  AT 
CROSSING  —  MOTORMAN  INJURED  —  CONTRIBUTORY 
NEGLIGENCE.  —  Iq  VREELAND  v.  CINCINNATI,  SAGINAW 
A  MACKINAW  R.  R.  CO.,  109  Mich.  585  {June  Term,  i8g6),  col- 
lisioa  between  street  car  and  train  at  railroad  crossing,  the  plaintiff, 
a  motorman  operating  the  street  car,  being  injured,  judgment  on 
verdict  directed  for  defendant  was  affirmed,  it  being  held  (as  per 
syllabus  to  the  official  report)  that  '*a  motorman  who,  having 
stopped  his  car  thirty-five  or  forty  feet  from  a  railroad  crossing  to 
see  whether  a  train  is  approaching,  attempts  to  cross  the  track 
without  again  looking  for  a  train,  although,  from  a  point  ten  feet 
from  the  center  of  the  track,  a  train  might  be  seen  for  a  distance 
of  576  feet,  is  guilty  of  contributory  negligence,  precluding  a 
recovery  for  injuries  received  by  a  collision  at  the  crossing." 

Collision  between  street  car  and  freight  train  —  Street-car  driver  killed. 

In  Richmond,  Adm*r,  v.  Chicago  &  West  Michigan  R'y  Co.,  87 
Mich.  374  (1891),  street  car  driver  killed  in  collision  of  street  car 
with  freight  train  at  crossing,  judgment  for  plaintiff  for  $5,313  was 
affirmed. 

Gates  at  crossing  open  —  Presumption  of  safety  —  Street  car  and  train 
in  collision  at  crossing  —  Driver  injured. 

In  Evans  v.  Lake  Shore  &  Michigan  Southern  R.  R.  Co.  and 
another  railroad  company,  88  Mich.  442  (1891),  driver  of  street  car 
injured  in  collision  between  street  car  and  train  at  railroad  crossing, 
judgment  for  defendant  was  reversed,  it  being  held  that  where 
crossing  gates  are  open  it  is  not  negligence  for  persons  to  presume 
that  the  gatekeeper  has  properly  discharged  his  duties,  and  that  it 
was  safe  to  attempt  to  cross  track. 

Collision  between  train  and  flat  car  —  Engineer  injured. 

In  Hewitt  v.  Flint  &  Pere  Marquette  R.  R.  Co.,  67  Mich.  61 
(1887),  where  plaintiff,  an  engineer  of  one  of  defendant's  passenger 
trains  was  seriously  injured  by  a  collision  with  a  fiat  car  which  left 
the  side  track  and  ran  onto  the  main  line,  judgment  for  plaintiff  for 
$22,000  was  reversed  for  numerous  errors  on  the  trial  of  the  case, 
and  erroneous  instructions. 

Collision  between  trains  —  Engineer  injured —  Contributory  negligence. 

In  Skelly  v.  Duluth,  South  Shore  &  Atlantic  R'y  Co.,  92 
Mich.  19  (1892),  engineer  of  freight  train  injured  in  collision  with 
another  train,  judgment  for  defendant  was  affirmed  on  ground  of 
contributory  negligence. 
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LAM  BECK  V.  GRAND  RAPIDS  AND  INDIANA 

RAILROAD  COMPANY. 

Supreme  Courts  Michigan^  October  Term^  ^^PS- 
[Reported  in  io6  Mich.  512.] 

HORSE  FRIGHTENED  —  COLLISION  WITH  OBJECT  ON  HIGHWAY  — 
PROXIMATE  CAUSE.  —  If  a  horse  becomes  frightened  and  beyond  con- 
trol, and  runs  away,  and  by  reason  thereof  collides  with  an  object  in  the 
highway,  sach  fright  is  the  proximate  cause  of  an  injury  to  the  driver,  and 
the  only  proximate  cause. 

Such  rule  applied  in  action  by  plaintiff  for  injuries  sustained  in  collision  of  her 
carriage  with  a  freight  car  of  defendant,  which  was  alleged  to  have  been 
standing  in  the  highway,  where  it  appeared  that  the  horse  had  taken  fright 
and  had  run  for  a  block  or  more,  and  was  beyond  plaintiff's  control,  who, 
although  she  saw  the  car,  could  not  keep  her  horse  from  running  against 
the  car,  and  judgment  directed  for  defendant  was  affirmed. 
McGrath,  Ch.  J.,  dissenUd, 

Error  to  Kalamazoo.  From  a  judgment  for  defendant  upon 
verdict  directed  by  the  court,  plaintiff  brings  error.  The  case 
is  stated  in  the  opinion.    Judgment  affirmed. 

OsBORN,  Mills  &  Master  (E.  M.  Irish,  of  counsel),  for 
appellant. 

T.  J.  O'Brien  and  J.  H.  Campbell  (Howard  &  Roos,  of 

counsel),  for  appellee. 

Hooker,  J.  —  If  a  horse  becomes  frightened  and  beyond  con- 
trol, and  runs  away,  and  by  reason  thereof  collides  with  an 
object  in  the  highway,  such  fright  is  the  proximate  cause  of  an 
injury  to  the  driver,  in  one  case  as  much  as  another,  whether  it 
causes  the  horse  to  fall  down  an  embankment,  back  off  a  bridge, 
attempts  to  jump  over  a  train  of  cars  entirely  obstructing  the 
highway,  or  run  into  and  among  a  lot  of  railway  iron  in  the  high- 
way. And,  so  far  as  the  question  of  proximate  cause  is  con- 
cerned, it  is  as  true  in  a  case  where  a  horse  becomes  frightened 
without  fault  of  the  driver,  and  runs  with  a  driver  behind  him, 
as  where  he  breaks  his  halter  and  runs  away  by  himself.  In  all 
of  these  cases  it  may  be  said  that  the  fright  is  one  cause,  with- 
out which  the  accident  might  not  have  happened,  and  that  the 
presence  of  the  objects  with  which  the  collision  occurs  is  another, 
without  which  it  could  not  have  happened.  And  if  the  fright 
is  the  proximate,  and  the  object  the  remote,  cause  in  one  of 
these  cases,  the  conclusion  is  irresistible  that  it  is  in  all  of  them. 
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There  are  authorities  that  hold  that  both  are  proximate^  as  they 
clearly  are  concurring  causes.  See  Grimes  v,  Louis.,  N.  A.  &  C. 
R'y  Co.,  3  Ind.  App.  473 ;  North  Manchester,  etc.,  Ass'n  i/.  Wil- 
cox,  4  Ind.  App.  141.  But  the  decisions  of  this  State  are  at 
variance  with  this  doctrine.  Beall  v.  Township  of  Athens,  81 
Mich.  536;  St.  Clair  Mineral  Springs  Co.  v.  City  of  St.  Clair,  96 
Mich.  463;  Bleil  v.  Detroit  St.  R'y  Co.,  98  Mich.  228  (i).  As 
the  plaintiff's  own  testimony  shows  that  her  horse  had  run  for 
a  block  or  more,  that  she  saw  the  car  standing  in  the  highway, 
but  could  not  keep  him  from  running  the  carriage  against  it, 
we  must  find  that  he  was  beyond  control,  through  fright,  and 
that  this  alone,  under  the  cases  cited,  was  the  proximate  cause 
of  the  accident.     The  judgment  should  therefore  be  affirmed. 

Long,  Grant  and*  Montgomery,  JJ.,  concurred  with 
Hooker,  J. 

MeOrath,  Ch.  J.  (dissenting).  —  The  court  below  seems  to  have 
considered  this  case  as  ruled  by  Bleil  v.  Detroit  St.  R'y  Co.,  98 
Mich.  228.  In  that  case  the  horse  was  at  large.  In  the  class  of 
cases  cited  in  Langfworthy  v.  Township  of  Green,  95  Mich.  93, 
which  hold  thai  a  horse  is  not  considered  as  beyond  control  that 
merely  shies  and  starts,  it  was  nevertheless,  in  each  case,  the 
shying  of  the  horse  that  brought  the  vehicle  into  contact  with 
the  defect  or  obstruction.  But  those  cases  are  put  upon  the 
ground  that  highways  are  constructed  with  reference  to  just  such 
probable  occurrences ;  that  travelers  thereon  are  entitled  to  an 
opportunity  to  recover  control  of  horses  who  may  be  startled 
suddenly ;  and  the  defect  or  obstruction  which  adds  to  the  danger, 
and  does  not  permit  of  an  opportunity  to  regain  control,  is 
regarded  as  the  proximate  cause.  It  seems  to  me  that  the  rea- 
son for  the  rule  exists  in  any  case  where  there  was  a  probability 
of  regaining  control  had  it  not  been  for  the  obstruction,  and  that 
is  a  question  for  the  jury.     In  the  present  case,  an  ordinarily 

I.  Proximate  cause,  —  On  the  ques-  hitched,  broke  away,  and  ran  into  a  lot 

tioo  of  proximate  cause,  see  Bleil  z/.  of  iron  rails  piled  in  the  street  for  use 

Detroit  Street  R'y  Co.,  98  Mich.  228  in    rebuilding  a  street-railway  track, 

(1893),  the  syllabus  to  which  states  the  and  was  injured,  it  was  held  that  the 

case  as  follows:    "  In  an  action  to  re-  proximate  cause  of  the  injury  was  the 

cover  for  injuries  to  a  horse  caused  by  frightening  and  running  away  of  the 

alleged  negligence  of  defendant,  where  horse." 

the  horse,  frightened  by  the  falling  of  See  also  La  Duke  v.  Township  of 
a  window  sash  from  an  upper  window  ^  Exeier,  97  Mich.  450,  and  note. 
of  a  building  in  front  of  which  he  was 
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gentle  horse,  which  plaintiff  had  frequently  driven,  was  startled 
by  the  bite  of  a  fly,  and  when  the  buggy  collided  with  the 
obstruction,  plaintiff  had  the  reins  still  in  hand.  I  think  the 
judgment  should  be  reversed,  and  a  new  trial  awarded. 

MAIL  AGENT  ATTENDING  TO  MAIL  STRUCK  BY  TRAIN 
WHILE  ON  TRACK  — DUTY  OF  RAILROAD  COMPANY  TO 
KEEP  RECEIVING  PLACE  FOR  MAIL  REASONABLY  SAFE 
—  CONTRIBUTORY  NEGLIGENCE  FOR  JURY.  —  In  TUBBS 
V.  MICHIGAN  CENTRAL  R.  R.  CO.,  107  Mich.  108  {November 
Term^  i8gs)^  ^^^  agent  while  attending  to  mail  struck  by  train, 
judgment  for  defendant  was  reversed,  the  facts  being  stated  by 
Montgomery,  J.,  as  follows:  **  This  is  an  action  for  negligent 
injury.  The  plaintiff  has  for  several  years  been  employed  in  receiv- 
ing the  mail  from  mail  trains  run  on  the  defendant  road,  and  trans- 
porting it  to  the  post-office  at  the  village  of  Dexter.  At  the  Dexter 
station  the  defendant's  road  consisted  of  a  double  track,  which 
extended  from  a  point  a  short  distance  east  of  the  station,  west- 
ward, at  least  as  far  as  Jackson ;  but  from  the  point  of  convergence 
east  of  and  near  the  station  there  was  but  a  single  track  extending 
eastward.  The  station  at  Dexter  was  a  short  distance  south  of  the 
track.  In  the  conduct  of  defendant's  business  western-bound  trains 
were  run  on  the  north  track,  and  eastward-bound  trains  on  the 
south  track.  The  passengers  to  and  from  and  others  having  busi- 
ness at  the  west-bound  trains  were  required  to  cross  the  south  track 
to  reach  the  train.  The  injury  occurred  to  the  plaintiff  while 
receiving  mail  from  the  westward-bound  train,  which  was  called  the 
*  Grand  Rapids  Train,*  or  *  No.  15.'  While  thus  engaged,  he  was 
struck  by  the  engine  of  the  eastward-bound  train,  known  as  '  No.  20.' 
Plaintiff  offered  testimony  that  tended  to  show  that  No.  15  was 
due  at  Dexter  at  6:07,  and  that  No.  20  was  due  there  at  about 
6:15;  but,  as  it  did  not  stop  at  Dexter,  had  no  scheduled  time  for 
this  station;  that  for  some  years,  at  least,  prior  to  the  injury,  the 
custom  was  for  No.  20  to  approach  the  station  under  complete  con- 
trol of  the  engineer;  and,  if  No.  15  was  at  the  station.  No.  20 
stopped  west  of  the  station  until  No.  15  discharged  her  passengers, 
mail,  and  express,  when  No.  20  would  pass  through  on  the  south 
track;  if  No.  15  had  not  yet  reached  the  station.  No.  20  would  run 
past  the  station  and  wait  on  the  south  track,  east  of  the  station, 
until  No.  15  came  in,  when  No.  20  would  pull  out  east.  There  is 
also  testimony  tending  to  show  that  No.  20  was  not  accustomed  to 
pass  the  station  east  without  a  signal.  The  testimony  of  the  plain- 
tiff shows  that  he  was  familiar  with  the  custom  of  No.  20  stopping 
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west  of  the  station  while  No.  15  discharged  and  received  passengers; 
that  he  had  been  to  the  train  every  day  for  years  prior  to  the  injury, 
and  had  never  known  No.  20  to  pull  up  to  or  pass  the  station  while 
No.  15  was  opposite  the  station,  discharging  passengers,  but,  on 
the  contrary,  it  was  of  frequent  occurrence  for  No.  20  to  stop  west 
of  the  station  for  that  purpose.  On  the  occasion  in  question  (Sep- 
tember 29,  1892),  plaintiff  came  to  the  depot  on  his  usual  mission, 
heard  and  saw  No.  15  coming,  wheeled  his  truck  from  the  east 
comer  of  the  station  house  to  a  point  some  little  distance  west  of 
the  station  house,  and  a  point  where  he  was  in  the  habit  of  receiving 
mail  and  express,  seated  himself  on  his  truck,  and  awaited  the 
arrival  of  No.  15.  No.  15  went  a  little  further  west  than  was  cus. 
tomary.  The  mail  messenger  threw  off  two  sacks  of  mail,  one  of 
which  rolled  on  the  north  rail  of  the  south  track.  Plaintiff  sprang 
to  get  it,  to  throw  it  on  the  truck,  and,  while  in  the  act  of  doing  so, 
was  struck  by  No.  20  going  east.  He  testifies  that  he  did  not  know 
of  the  approach  of  No.  20;  that  it  was  his  intention  to  throw  the 
mail  across  the  track,  and  then  run  up  beside  train  No.  15,  get  his 
express,  and  step  across  to  the  walk,  out  of  the  way  of  No.  20  or 
any  other  train  that  came  along  at  that  time,  as  he  supposed  it 
would  soon.  The  evidence  tends  to  show  that,  when  plaintiff  was 
struck  by  No.  20,  No.  15  was  still  in  motion,  just  coming  to  a  stop. 
There  was  testimony  that,  from  a  point  200  feet  west  of  the  station, 
the  engineer  of  No.  20  could  have  seen  the  headlight  of  No.  15, 
1,500  feet  to  the  east;  and  it  is  contended  that,  knowing  of  the 
custom  of  No.  15  to  stop  on  the  north  track,  and  of  the  necessity 
of  those  having  business  at  the  train,  as  well  as  passengers,  to  cross 
the  south  track,  it  was  an  act  of  negligence  for  train  No.  20  to  run 
between  train  No.  15  and  the  station  house  before  the  business  of 
discharging  passengers,  mail,  etc.,  was  completed.  The  circuit 
judge,  while  expressing  doubt  as  to  the  negligence  of  the  defendant, 
directed  a  verdict  on  the  ground  that  plaintiff  was  guilty  of  con- 
tributory negligence. 

"  In  determining  this  question,  the  most  favorable  construction 
to  which  plaintiff's  testimony  is  open  must  be  given.  In  view  of 
this  testimony,  was  it  negligence,  as  a  matter  of  law,  for  plaintiff  to 
fail  to  look  to  the  west,  or  had  he  a  right  to  rely  upon  defendant's 
train  not  passing  over  the  south  track  while  he  was  engaged  in  the 
manner  stated  ?  This  precise  question  has  never  before  been  con- 
sidered in  this  court,  but  cases  similar  have  arisen  in  at  least  four 
other  states. 

•*  The  leading  case  on  this  point  is  Klein  v.  Jewett,  26  N.  J.  Eq. 
474,  5  Am.  Neg.  Cas.  i.  In  that  case  passengers  were  required 
Vol.  XII -8 
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to  pass  over  a  track  to  reach  that  upon  which  an  outgoing  train 
awaited  them.  The  plaintiff,  on  hearing  the  signal,  approached  the 
train  he  intended  to  take  passage  on,  stepped  from  the  platform  to 
the  track  just  as  the  passenger  train  stopped,  and  was  making  his 
way  from  the  point  where  he  first  stepped  on  the  track  to  the  plat- 
form, between  the  second  and  last  car,  with  his  back  to  the  east 
when  the  locomotive  of  a  western-bound  train,  running  on  the  track 
between  the  station  and  the  standing  train,  struck  him.  Plaintiff 
was  permitted  to  recover,  the  court  saying:  *  The  plaintiff,  in 
attempting  to  pass  from  the  depot  to  the  cars,  in  the  absence  of 
warning,  had  a  right  to  regard  himself  in  a  place  of  safety,  where 
he  had  a  right  to  give  his  whole  attention  to  the  business  he  had  in 
hand,  and  was  not  bound  to  look  out  for  extraordinary  dangers 
occasioned  by  negligence  of  the  persons  in  charge  of  the  road.' 
The  court  in  that  case  recognized  the  rule  requiring  persons  about 
to  cross  a  track  to  look  out  for  approaching  cars,  but  it  was  said: 
'  This  rule  has  no  application  to  the  case  where,  by  the  arrange- 
ment of  the  corporation,  it  is  made  necessary  for  passengers,  in 
passing  to  and  from  the  cars  to  the  depot,  to  cross  the  track.' 

"  In  Terry  t;.  Jewett,  78  N.  Y.  338,  5  Am.  Neg.  Cas.  225,  deceased 
left  the  station,  walked  diagonally  towards  the  cars,  across  an  inter- 
vening track,  and,  as  the  passenger  train  approached,  the  freight 
train  struck  him.     According  to  the  testimony  of  one  of  the  wit- 
nesses, the  train  came  to  a  standstill,  and  then  started  a  little,  and 
thus  it  would  appear  that  deceased  had  some  reason  for  supposing 
that  the  train  had  started  on  its  way,  although  it  seems  that  she  was 
mistaken  in  respect  to  its  going  on.     The  court  said :  '  She  evi- 
dently, however,  was  impressed  with  the  necessity  of  haste  in  reach- 
ing the  train,  and  she  evidently  passed  on  without  looking  to  see  if 
any  other  train  was  approaching.     Had  she  done  so,  she  would  have 
seen  the  freight  train,  and  avoided  the  danger.     There  would  have 
been  no  impropriety  in  her  moving  towards  the  passenger  train  had 
she  exercised  good  care  and  caution,  as  she  had  reason  to  believe 
that  the  train  was  near  at  hand,  and  there  was  an  implied  invitation 
to  cross  the  track.     This  was  an  assurance  that  she  could  do  so  with 
entire  safety,  but  did   not  justify  negligence  on  her  part.'     The 
court  further  said:  'It  was,  we  think,  a  question  of  fact  for  the 
jury  to  decide  whether  the  deceased,  under  all  the  circumstances, 
was  guilty  of  contributory  negligence.'     A  similar  ruling  was  made 
in  Brassell  v,  N.  Y.  Cent.,  etc.,  R.  R.  Co.,  84  N.  Y.  241,  5  Am.  Neg. 
Cas.  231,  and  the  doctrine  of  Klein  v.  Jewett,  26  N.  J.  Eq.  474,  5 
Am.  Neg.  Cas.  i,  was  followed  by  the  Supreme  Court  of  Colorado 
in  Denver  v,  Rio  Grande  R.  R.  Co.  v.  Hodgson,  18  Colo.  117,  2  Am. 
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Neg.  Cas.  226.  These  cases  clearly  sastain  the  contention  of  plain- 
tiff that  it  was  negligent  for  the  railroad  company  to  run  a  train 
between  the  station  house  and  a  train  opposite  the  station,  engaged 
in  discharging  and  taking  on  passengers,  and  that  it  is  not  negii- 
gence  per  se  to  attempt  to  board  a  train  so  standing  without  looking 
for  an  approaching  train;  that  it  is  for  the  jury  to  decide  whether, 
in  view  of  the  invitation  to  board  or  alight  from  the  train,  the  pas« 
senger  was  not  entitled  to  assume  that  the  way  was  clear;  and  that 
the  rule  requiring  one  approaching  a  railroad  crossing  to  look  and 
listen  does  not  apply  in  all  its  strictness  to  a  passenger  acting  on 
such  an  invitation.  Nor  do  we  think  that  one  having  necessary  and 
customary  business  with  those  on  the  train,  as  in  case  of  the  plain- 
tifif  in  the  present  case,  for  the  purpose  of  receiving  mail  and  express, 
stands  in  any  different  relation  to  the  company  than  one  intending 
to  take  passage  on  the  train.  Both  are  there  by  invitation,  and 
neither  as  a  mere  licensee.     Thomp.  Carr.  106. 

"  Defendant's  counsel  cite  the  case  of  Connolly  v.  N.  Y.  &  N.  E. 
R.  R.  Co.,  158  Mass.  8,  12  Am.  Neg.  Cas.  79,  which  lays  down  a 
rule  somewhat  at  variance  with  the  cases  to  which  reference  has 
been  made.  This  case,  as  well  as  Debbins  v.  Old  Colony  R.  R.  Co., 
154  Mass.  402,  12  Am.  Neg.  Cas.  89,  was  determined  by  a  majority 
of  the  court,  and  the  views  of  the  minority  are  not  given,  but  we 
think  the  decision  by  the  majority  does  not  in  either  case  furnish  an 
answer  to  the  cogent  and  convincing  reasoning  in  the  New  Jersey 
and  New  York  cases.  Defendant's  counsel  also  cite  the  case  of  De 
Kay  V.  Chicago,  Mil.  &  St.  P.  R'y  Co.,  41  Minn.  178,  4  Am.  Neg! 
Cas.  233,  but  that  case  is  clearly  distinguishable,  as  well  from  the 
New  York,  New  Jersey,  and  Colorado  cases  as  from  the  present. 
In  the  De  Kay  Case,  supra^  the  standing  train  was  on  a  side  track, 
which,  the  court  says,  '  was  not  the  accustomed  or  appointed  place 
of  ingress  or  egress  of  passengers.  The  place  for  that  was  the 
platform.  It  (the  train)  was  run  upon  the  side  track  solely  for  the 
purpose  of  letting  another  train  pass.' 

"  The  question  still  remains  whether  it  can,  in  the  present  case,  be 
said  that  the  plaintiff  was  invited  to  take  the  position  he  did  before 
the  western-bound  train  came  to  a  stop.     We  think  this  was  a  ques-  1 

tion  for  the  jury.     We  cannot  say,  as  a  matter  of  law,  that  persons  ' 

having  business  with  a  train  at  a  way  station,  at  which  the  stop  is 
but  momentary,  are  guilty  of  negligence  in  not  waiting  until  the  | 

train  comes  to  a  standstill.  It  is  a  fact  open  to  every-day  obser- 
vation that  those  awaiting  the  arrival  of  a  train  do  not  wait  until 
the  train  stops,  but,  on  the  contrary,  as  the  train  approaches,  those  \ 

having  business  with  the  train  take  their  position  near  the  track, 


\ 
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and  wait  for  the  train  to  come  to  a  standstill.  Indeed,  this  custom 
is  so  general  that  it  must  be  within  the  knowledge  of  those  operating 
trains. 

*'  It  was  contended  that  there  was  a  fatal  variance  between  the 
declaration  and  the  proofs,  and  for  that  reason  the  judgment  should 
be  affirmed.  The  declaration  asserts  that  defendant  was  engaged 
in  transporting  mail,  and  that  it  was  the  custom  for  defendant  to 
deliver  the  mail  to  plaintiff  at  the  point  stated;  while  it  is  said  that 
the  proofs  show  that  the  mail  was  delivered  by  the  United  States 
mall  agent.  We  think  this  is  too  technical  a  view.  It  is  true,  the 
mail  agent  actually  threw  the  pouch  from  the  train,  but  this  he  could 
not  have  done  had  not  the  train  conveyed  it  to  the  spot,  and  afforded 
opportunity  for  its  delivery.  The  gravamen  of  the  charge  was  that, 
in  view  of  the  custom  to  thus  furnish  opportunity  to  plaintiff  to 
receive  the  mail,  defendant  neglected  its  duty  in  making  the  place 
at  which  the  mail  was  to  be  received  reasonably  safe.  A  different 
question  would  be  presented  if  a  direct  injury  had  resulted  from  the 
throwing  off  of  the  pouch  by  the  mail  agent.  No  negligence  in  this 
regard  was  charged.  The  judgment  will  be  reversed,  and  a  new 
trial  ordered." 

NOTES  OF  MICHIGAN  CASES  RELATING  TO  PEDESTRIANS  INJURED 
WHILE  CROSSING  STEAM  RAILROAD  TRACKS. 

Among  the  Michigan  cases  relating  to  accidents  to  persons  on  railroad  tracks, 
are  the  following: 

Run  over  by  train  while  crossing  track. 

In  Detroit  &  Milwaukee  R.  R.  Co.  v.  Van  Steinburg.  17  Mich.  99  (1868),  an 
action  brought  by  plaintiff,  who  was  run  over  by  defendant's  train  while  cross- 
ing the  track  at  defendant's  crossing,  judgment  for  plaintifif  for  $12,000  was 
reversed  for  erroneous  admission  of  certain  evidence. 

Walking  on  railroad  track  —  Failure  to  exercise  care. 

In  PzoLLA  V.  Michigan  Central  R.  R.  Co.,  54  Mich.  273  (1884),  judgmeni  on 
verdict  directed  for  defendant  was  affirmed,  the  facts  as  staled  in  the  syllabus 
to  the  official  report  being  as  follows:  "  The  wife  of  a  man  who  was  employed 
by  a  railroad  company  in  taking  her  husband  his  dinner  had  occasion  to  cross 
half  a  dozen  busy  tracks  that  lay  side  by  side.  In  stepping  out  from  behind 
some  cars  that  stood  on  one  of  the  tracks  she  was  struck  and  injured  by  an 
engine  on  the  next  track  that  was  backing  down  in  front  of  her  and  across  her 
path.  Ileld^  that  whether  or  not  the  railway  company  was  negligent  in  run- 
ning the  engine  at  a  prohibited  rate  of  speed  or  in  failing  to  ring  the  bell,  the 
plaintiff  was  not  exercising  ordinary  care  and  could  not  recover  for  the  injury 
to  which  she  had  contributed  by  her  own  negligence." 

Person  crossing  trctck  at  crossing  struck  by  backing  train  —  Contf  ibutory  negligence. 

In  Mynning,  Adm'r,  v,  Detroit,  Lansing  &  Northern  R.  R.  Co.,  59  Mich. 

257  (1886),  an  action  for  damages  for  death  of  plaintiff's  intestate,  who,  while 
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aboat  to  cross  defendaat's  track  at  a  crossing,  was  struck  by  the  car  in  a  train 

which  was  backing  across  the  street  with  a  load  of  lumber,  and  Instantly  killed, 

judgment  for  plaintiff  for  $5,000  was  reversed,  for  refusal  to  give  instructions 

as  to  contributory  negligence,  and  error  in  charge  as  to  damages,  etc.     It  was  . 

held  that'*  the  rule  of  law  that  a  railroad  track  is  itself  a  warning  of  danger 

applies  equally  to  a  side  track  as  to  the  main  line  of  the  road."  \ 

See  also  subsequent  decision  in  the  Mynning  Case,  reported  in  64  Mich.  93  ' 

(1887),  where  judgment  for  plaintiff  was  again  reversed,  on  the  ground  that, 
from   the    evidence  of    plaintiff,   the  deceased   was    guilty    of    contributory  { 

negligence.  | 

In  a  subsequent  decision  in  the  Mynning  Case,  reported  in  67  Mich.  677  (i888)» 
judgment  for  plaintiff  was  reversed,  and  no  new  trial  ordered. 

Person  walking  along  track  killed  by  train  —  Failure  to  look  for  train  —  Contribu- 
tory  negligence. 

In  BotJWMEESTBR,  Adm*x,  V,  Grand  Rapids  &  Indiana  R.  R.  Co.,  63  Mich.  557 
(1886),  judgment  for  defendant  was  reversed,  in  action  for  death  of  person 
struck  by  train  while  walking  along  track,  it  being  held  that  the  deceased  was 
rightfully  on  defendant's  track,  and  by  its  permission.  It  appeared  that 
deceased  was  in  the  employ  of  defendant  as  foreman  of  one  of  its  paint  shops, 
and  in  going  to  and  coming  from  his  home,  about  a  mile  from  the  shops  on  the 
line  of  defendant's  railroad,  was  accustomed  to  walk  along  the  track,  and  this 
was  known  to  and  permitted  by  defendant.  It  was  held  that  where  an  engineer 
of  a  train  discovers  person  on  the  track,  it  is  his  duty  to  bring  the  train  to  a  j 

full  stop,  if  necessary,  to  avoid  injuring  such  person.  I 

But  in  a  subsequent  decision  in  the  Bouwmeester  Case  reported  in  67  Mich.  87  I 

(1887).  judgment  for  defendant  was  affirmed,  it  being  shown  that  the  engineer 
of  the  train  which  struck  plaintiff's  intestate  was  not  aware  that  the  deceased 
would  not  heed  signals,  and  that  when  danger  was  discovered  he  applied  the 
brakes  and  made  every  effort  to  stop  the  train.     It  was  also  held  that  deceased  \ 

was  guilty  of  contributory  negligence  in  failing  to  look  for  trains  while  he  was  ] 

walking  along  the  track. 

Person  leaving  station  and  falling  into  cattle  guard —  Contributory  negligence. 

In  Sturgis  v.  Detroit,  Grand  Haven  &  Milwaukee  R'y  Co.,  72  Mich.  619 
(1888),  person  leaving  defendant's  station  walking  along  track  and  falling  into 
cattle  guard,  judgment  for  plaintiff  for  $1,000  was  reversed.  The  court  said: 
"  It  is  impracticable  to  keep  off  trespassers  from  an  open  track,  and  all  who  go 
upon  it  do  so  on  their  own  risk  of  such  dangers  as  are  incident  directly  to  such 
use.  Under  all  the  decisions  made  in  this  Slate  on  the  subject,  a  company 
which  has  provided  all  reasonable  facilities  for  ingress  and  egress  from  its 
station  houses  has  done  its  full  duty  in  that  regard.  No  company  can  be  bound 
to  suppose  that  passengers  who  do  not  know  the  way  will  neglect  the  means 
open  to  their  sight,  and  go  off  in  the  darkness  somewhere  else." 

Struck  by  train  at  private  crossing  —  Failure  to  signal. 

In  Sanborn  v,  Detroit,  Bay  City  &  Alpena  R.  R.  Co.,  91  Mich.  538  (1892), 
person  piling  logs  on  defendant's  unfenced  right  of  way  struck  by  train  while 
crossing  track  at  private  crossing,  judgment  for  plaintiff  was  reversed,  it  being 
held  that  failure  to  give  statutory  signals  at  private  crossing  was  not  neg^^S^^^^ 
as  matter  of  law. 
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Struck  by  train  wkile  crossing  track  at  station  —  Contributory  negligence. 

In  Da  WE.  Adm'r,  v.  Funt  &  Pere  Marquette  R.  R.  Co.,  loa  Mich.  307  (1894), 
where  plaintiff's  intestate  was  strack  by  an  incoming  passenger  train  while 
crossing  defendant's  track,  judgment  for  defendant  was  affirmed  on  the  ground 
of  contributory  negligence. 

Person  in  street  parade  struck  and  killed  by  street  car. 

In  Montgomery,  Adm'r,  v,  Lansing  City  Electric  R'y  Co.,  103  Mich.  46 
(1894),  where  plaintiff's  intestate  while  engaged  with  others  in  giving  a  street 
parade  was  struck  by  a  street  car,  judgment  for  plaintiff  was  affirmed. 

Collision  and  crossing  accidents  —  Mickigan  cases. 

For  Collision  and  Crossing  Accidents,  and  cases  relating  to  persons  injured 
while  driving  or  walking  on  steam  and  street  railroad  tracks  (other  than  the 
cases  reported  in  this  volume  of  Am.  Neg.  Cas.),  see  the  following: 

Michigan  Central  R.  R.  Co.  v.  Campau,  35  Mich.  468;  Klanowski  v.  Grand 
Trunk  R'y  Co.,  57  Mich.  525;  Kwiotkowski  v.  Grand  Trunk  R'y  Co.,  70  Mich, 
549;  Stern  v.  Michigan  Central  R.  R.  Co.,  76  Mich.  597;  Little  v.  Street  R'y  Co. 
of  Grand  Rapids,  78  Mich.  207;  Breckenfelder  v.  Lake  Shore  v,  M.  S.  R'y  Co., 
79  Mich.  563;  Gebhard  v.  Detroit,  G.  H.  &  M.  R'y  Co.,  79  Mich.  586;  Underbill 
V.  Chicago  &  Grand  Trunk  R'y  Co.,  81  Mich.  43;  Brady  v,  Toledo,  A.  A.  &  M. 
R.  R.  Co.,  81  Mich.  6x6;  Apsey  v,  Detroit,  L.  &  N.  R.  R.  Co.,  83  Mich.  432; 
Hagan  v.  Chicago,  D.  &  C.  G.  T.  J.  R.  R.  Co.,  86  Mich.  615;  Thayer  v,  Flint 
&  P.  M.  R.  R.  Co..  93  Mich.  150;  Graf  v,  Chicago  &  N.  W.  R'y  Co.,  94  Mich* 
579;  Louis  c/.  Lake  Shore  &  Mich.  So.  R*y  Co.  (Mich.  1897),  i  Am.  Neg.  Rep.  87, 
(companion  case  to  McDuffie  v.  Lake  Shore  &  Mich.  So.  R'y  Co.,  98  Mich.  356). 

DEFECTIVE  RAILROAD  TRACK  —  SIDEWALK  CROSSING 
—  LIABILITY  OF  RAILROAD  COMPANY  FOR  INJURY  TO 
PERSON  USING  SNOWPLOW  ON  TRACK. —In  JEFFREY 
V.  DETROIT,  LANSING  &  NORTHERN  R.  R.  CO.,  108  Mich.  221 
(January  Term^  i^9^)^  person  cleaning  track  with  snowplow  injured 
by  defective  rails  at  crosswalk,  judgment  on  verdict  directed  for 
defendant  was  reversed,  Hooker,  J.,  rendering  the  following 
opinion:  "The  defendant  owns  and  operates  a  railroad  which 
crosses  Larch  street,  in  the  city  of  Lansing,  upon  a  curve,  one  rail 
being  some  inches  higher  than  the  other.  A  sidewalk  has  crossed 
said  track  for  many  years,  and  the  defendant  has  been  accustomed 
to  keep  it  in  repair.  Between  the  rails,  planks,  laid  upon  the  ties 
and  flush  with  the  top  of  the  rails,  constituted  a  portion  of  the  walk 
built  and  maintained  by  defendant  shortly  before  the  accident  com- 
plained of.  The  defendant's  servants  removed  from  between  the 
rails  the  two  planks  lying  nearest  to  the  higher  rail.  The  ground 
was  soon  after  covered  with  snow,  and  the  plaintiff  while  engaged 
in  cleaning  the  snow  from  the  walk  with  a  team  and  snowplow,  as 
usual,  attempted  to  cross  the  track,  when  the  point  of  the  plow 
struck  the  rail,  by  reason  of  the  absence  of  the  two  planks,  and  he 
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was  injured.  The  court  directed  a  verdict  for  the  defendant,  upon 
the  ground  that  the  defendant  owed  no  duty  to  the  public  to  keep 
the  sidewalk  within  the  rails  of  its  track  in  such  repair  as  to 
enable  the  plaintiff  to  draw  a  snowplow  with  a  span  of  horses  over 
said  walk  across  its  track,  and  therefore  was  not  guilty  of  negligence 
in  removing  the  planks  from  said  walk. 

"  The  safety  of  the  public  requires  that  the  maintenance  of  the 
railroad  track  be  exclusively  within  the  control  of  the  railroad  com- 
pany, and  crossings  are  by  our  law  required  to  be  constructed  by 
them.  This,  we  think,  is  not  merely  to  relieve  the  city  from  the 
expense,  but  is  to  insure  the  safety  of  the  public,  as  well  those  who- 
ride  upon  the  trains  as  travelers  upon  the  highway.  It  is  the  uni- 
form practice  of  railroads  to  attend  to  these  crossings,  both  of  the 
wagon  road  and  sidewalk,  to  the  exclusion  of  the  municipal  authori- 
ties, so  far  as  the  track  itself  is  concerned.  This  is  recognized  by 
the  law,  and  is  one  of  the  reasons  for  holding  that  the  statute  which 
requires  a  proper  restoration  of  the  highway  at  the  time  of  the 
bnilding  of  the  railroad  by  implication  imposes  the  duty  of  maintain- 
ing it  in  proper  condition.  This  is  but  declaratory  of  the  common 
law.  See  Maltby  v.  Chicago  &  W.  M.  R'y  Co.,  52  Mich.  108,  no. 
The  right  of  the  plaintiff  to  recover  is  not  given  by  the  statute 
authorizing  actions  against  municipalities  who  fail  to  keep  highways 
in  a  condition  reasonably  fit  and  safe  for  travel  though  it  is  possible 
that  such  statute  may  have  a  bearing  on  the  extent  of  the  defend- 
ant's duty.  We  think  that  railroads  must  maintain  crossings 
between  tracks  and  rails  reasonably  fit  and  safe  for  the  usual  and 
ordinary  purposes  of  the  public,  and  the  fact  that  a  right  of  action 
might  possibly  exist  against  the  cities  does  not  affect  their  liability. 
In  case  of  a  failure,  the  railroad  would  be  liable,  whether  the  city 
were  or  not.  Maltby  v.  Chicago  &  W.  M.  R'y  Co.,  52  Mich.  108, 
III.  In  this  case  a  sidewalk  had  long  been  provided.  If  removed, 
and  the  street  left  in  a  dangerous  condition,  as  measured  by  the 
gauge  of  the  ordinary  uses  and  purposes  of  the  highway,  it  was 
negligent,  and  a  cause  of  action  would  lie  upon  behalf  of  any  person 
injured  while  making  a  proper,  reasonable,  and  common  use  of  the 
way.  It  is  claimed  that  this  was  the  usual  way  of  cleaning  walks, 
and  had  been  for  years,  and  was  a  proper  use  of  the  highway.  While 
we  do  not  intimate  that  such  practice  imposed  any  additional  or 
greater  duty  upon  defendant,  a  question  not  before  us,  if  it  appears 
that  the  accident  was  caused  by  reason  of  a  failure  to  keep  the 
crossing  in  a  reasonably  safe  and  suitable  condition  for  ordinary 
uses,  the  plaintiff  should  not  be  denied  redress  because  it  was  an 
unusual  or  hazardous  use  of  the  walk,  it  being,  as  already  ^2\^%  a 
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proper  and  necessary  use.     The  judgment  must  be  reversed,  and  a 
new  trial  ordered." 

Person  crossing  track  at  station  stumbling  over  rail  —  Invitation  — 
Pleading  and  practice. 

See  O'Neil  v,  Duluth,  South  Shore  &  Atlantic  R'y  Co.,  ioi 
Mich.  437  (1894),  an  action  brought  by  plaintiff,  who  attempted  to 
cross  the  defendant's  tracks  and,  stumbling  over  one  rail,  fell,  and 
was  injured  upon  another.  It  appeared  that  plaintiff  was  on  his  way 
to  a  train  to  get  a  letter  and  crossed  the  track  at  defendant's  station 
when  the  accident  occurred.  The  only  question  presented  was 
whether  the  declaration  stated  a  cause  of  action.  Hooker,  J.,  said: 
"It  is  true,  as  contended  by  counsel,  that  a  declaration  is  not 
required  to  set  up  the  evidence  by  which  the  cause  of  action  is  to 
be  proved,  but  an  action  upon  the  case  does  require  a  specific  and 
unequivocal  statement  of  the  essential  facts  constituting  the  cause 
of  action.  We  must  conclude  that  the  pleader  did  not  state  that 
the  defendant  had  provided  this  place  as  one  of  ingress  and  egress 
because  it  had  not  done  so;  that  he  failed  to  state  that  the  plaintiff 
was  invited  to  enter  and  cross  at  that  point  because  it  would  not 
have  been  a  true  statement;  that  he  did  not  state  that  it  was  the 
usual  way  for  the  public  to  enter  and  leave  such  premises  because 
it  was  not,  but,  as  he  says,  only  of  those  who  had  occasion  to  go  to 
and  come  from  the  principal  part  of  the  business  portion  of  Seney. 
Furthermore,  the  declaration  shows  that  the  plaintiff  was  in  the 
habit  of  crossing  at  this  point,  and  therefore  that  he  knew  that  there 
was  no  planking  between  the  rails  There  is  no  showing  that  the 
premises  were  out  of  repair,  and  we  are  of  the  opinion  that  under 
the  circumstances  of  this  case  it  should  not  be  left  to  a  jury  to 
determine  whether  a  railroad  company  should  build  walks  in  the 
rural  hamlets  along  its  line  at  all  points  where  some  considerable 
portion  of  the  public  may  find  it  convenient  to  establish  a  footpath 
across  its  grounds.  See  Sturgis  v,  Detroit,  G.  H.  &  M.  R'y  Co.,  72 
Mich.  622.  The  declaration  does  not  unequivocally  state  that  the 
defendant  ever  invited  or  allured  the  plaintiff  upon  such  portion  of 
the  grounds.     The  judgment  [for  defendant]  should  be  affirmed." 
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TYLER  V.  NELSON. 

Supreme  Caurty  Michigan^  March  Term^  iSg6. 

[Reported  Iq  109  Mich.  37.] 

COLLISION  ON  HIGHWAY— I LLWILL  OF  PERSON  —  EVIDENCE  — 
INTENT.  —  In  an  action  to  recover  damages  for  injuries  to  plaintiff's 
horse  caused  by  a  collision  between  vehicles  on  the  highway,  where  it 
appeared  that  defendant,  when  approaching  plaintiff  in  a  buggy,  left  ihe 
side  of  the  road  on  which  he  was  driving  and  drove  across  the  road  and 
against  plaintiff's  horse,  it  was  held  that  testimony  as  to  the  ill-feeling 
defendant  bore  towards  plaintiff  before  and  up  to  the  time  of  the  collision, 
was  competent,  as  bearing  upon  defendant's  intent  or  motive  in  crossing 
the  road  in  the  manner  described. 

RULE  OF  THE  ROAD  —  CONTRIBUTORY  NEGLIGENCE.  —The  fact  that 
a  person  driving  on  the  highway  turns  to  the  left,  instead  of  to  the  right,  is 
not  conclusive  of  the  question  of  due  care  or  negligence  on  his  pari. 

CONTRIBUTORY  NEGLIGENCE  —  GROSS  NEGLIGENCE.  —A  person  driv- 
ing on  the  highway  who  fails  to  exercise  due  care  while  attempting  to 
pass  another  coming  in  the  opposite  direction  is  not  precluded  from  recover- 
ing damages  for  injuries  to  his  property  where  the  conduct  of  the  person 
caasiog  the  injury  was  wanton,  wilful  or  reckless. 

Error  to  Van  Buren.  Case  by  Sheridan  Tyler  against  John 
Nelson  for  the  alleged  negligent  killing  of  plaintiff's  horse. 
From  a  judgment  for  plaintiff,  defendant  brings  error.  The 
facts  are  stated  in  the  opinion.    Judgment  affirmed. 

W.  N.  Cook  and  T.  J.  Cavanaugh,  for  appellant. 

A.  H.  Chandler  and  Heckert  &  Chandler,  for  appellee. 

Moore^  J.  —  This  case  was  commenced  m  Justice's  Court,  tried 
there,  appealed  to  the  Circuit  Court,  and  tried  there.  A  verdict 
and  judgment  were  rendered  for  $40  in  favor  of  the  plaintiff 
The  defendant  appeals  to  this  court 

The  declaration  was  in  a  plea  of  trespass  on  the  case,  '*  for  that, 
whereas,  the  said  defendant  on,  to  wit,  the  7th  day  of  Novem- 
ber, A.  D.  1894,  at  the  township  of  Covert,  in  said  county,  with 
force  and  arms,  drove  a  certain  vehicle,  to  wit,  a  buggy,  which 
he,  the  said  defendant,  was  then  and  there  driving  in  and  along 
the  public  highway,  with  great  force  and  violence  upon  and 
against  a  five-year-old  mare  of  him,  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  one  hundred  dollars,  which  said 
mare  he,  the  said  plaintiff,  was  then  driving  in  and  along  the  said 
public  highway,  and  thereby,  then  and  there,  the  said  defendant 
drove  the  end  of  one  of  the  thills  of  his  said  buggy  into  the  sid^ 
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of  said  plaintiff's  mare,  whereby  she  was  greatly  wounded,  and 
soon  after  by  reason  of  said  wound  died."  The  plea  was  the 
general  issue,  with  notice  '*  that  the  defendant,  in  the  trial  of  this 
cause,  will  give  in  evidence,  and  insist  in  his  defense,  that,  at  the 
time  mentioned  in  plaintiff's  declaration,  of  driving  his  horse  and 
carriage,  as  in  said  declaration  alleged,  the  defendant  was  driv- 
ing north  on  the  highway  on  a  slow  trot,  and  turned  his  horse  to 
the  right,  when  the  plaintiff,  who  was  driving  his  horse  on  a 
slow  trot  towards  the  south,  on  meeting  the  defendant,  suddenly 
turned  his  horse  to  the  left,  and  crossed  the  road  in  front  of 
defendant's  horse,  before  the  defendant  had  time  to  hold  up; 
that,  if  the  plaintiff's  horse  was  injured  by  the  thill  of  defend- 
ant's carriage,  as  alleged  in  his  declaration,  the  same  was  done 
by  plaintiff's  negligence  or  fault."  It  was  the  claim  of  the  plain- 
tiff, on  the  trial,  that  while  he  was  driving  on  the  highway,  going 
south  in  the  east  track  of  the  highway,  he  saw  the  defendant 
coming  towards  him,  from  the  south,  in  the  west  track  of  the 
highway,  "  the  defendant  left  the  west  traveled  track  of  the  high- 
way, and  drove  almost  directly  across  to  the  east  traveled  track, 
on  which  plaintiff  was  driving,  and  in  a  manner  so  sudden  and 
unexpected  that  tl^e  plaintiff,  in  endeavoring  to  avoid  a  collision, 
turned  his  horse  to  the  left,  and  drove  into  the  ditch  adjoining 
such  east  track,  but  that  the  defendant,  instead  of  so  turning 
aside  as  to  avoid  a  collision,  drove  his  horse,  in  a  grossly  wanton, 
wilful,  and  negligent  manner,  against  the  plaintiff's  horse, 
whereby  said  plaintiff's  horse  was  so  wounded  that  it  afterwards 
died."  The  defendant  denied  these  claims  of  the  plaintiff,  and 
insisted  that  he  is  not  responsible  for  the  collision,  nor  for  any 
injury  which  resulted  therefrom.  He  claimed  that  while  he  was 
driving  on  the  public  highway,  and  in  the  exercise  of  due  care, 
he  met  the  plaintiff,  and  that  the  plaintiff,  instead  of  turning  to 
the  right,  as  defendant  expected  him  to  do,  and  as,  in  the  exer- 
cise of  due  care,  he  ought  to  have  done,  turned  to  the  left  so 
suddenly  that  a  collision  occurred,  and  that,  if  damage  resulted 
to  the  plaintiff,  it  was  brought  about,  either  wholly  or  in  part, 
by  the  negligence  of  the  plaintiff  himself. 

The  first  assignment  of  error  is  that  the  declaration  is  not  suffi- 
cient,  in  law,  to  maintain  this  action.  We  think  the  declaration 
sufficient  for  a  declaration  in  Justice's  Court.  No  objection  was 
made,  either  in  Justice's  Court  or  in  the  Circuit  Court,  to  the  suffi- 
ciency of  the  declaration.     As  we  have  repeatedly  held,  it  is  too 
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late  to  raise  a  question  of  that  nature  in  this  court  for  the  first 
time. 

The  second,  third,  and  fourth  assignments  of  error  relate  to 
the  testimony  that  was  allowed  to  go  to  the  jury  as  to  the  feel- 
ing  Nelson  had  towards  Tyler  before,  and  continuing  up  to,  the 
time  of  the  collision  and  what  he  said  about  the  collision.  We 
think  this  testimony  competent,  as  bearing  upon  the  question 
of  intent  or  motive  of  the  defendant  in  crossing  over  from  the 
west  track  to  the  east  track  in  the  manner  in  which  he  did.  I 

Tribune  Co.  v.  McArthur,  i6  Mich.  452;  Druse  v,  Wheeler,  22 
Mich.  443.  All  the  other  assignments  of  error  relate  to  the 
refusal  of  the  court  to  give  defendant's  requests,  and  to  the  gen-  I 

eral  charge  as  given  by  the  court. 

The  testimony  in  the  case  was  very  conflicting.  If  the  jury 
accepted  the  version  given  by  the  plaintiff  and  his  witnesses,  it  I 

is  difficult  to  see  how  they  could  have  avoided  giving  the  plain- 
tiff a  verdict.  On  the  other  hand,  if  the  jury  had  found  the 
account  of  the  transaction  to  be  as  claimed  by  the  defendant  and 
his  witnesses,  their  verdict  must  have  been  for  the  defendant. 
The  learned  trial  judge  gave,  in  his  general  charge,  the  substance 
of  all  the  defendant's  requests  to  charge  that  were  good  law  and 
applicable  to  the  case.  So  far  as  it  is  necessary  to  quote  his 
charge,  it  is  as  follows : 

"The  burden  of  proof  is  on  the  plaintiff  to  establish  the  truth 
of  the  matters  which  he  alleges  by  a  fair  preponderance  of  the 
evidence  in  the  case.  He  is  not  bound  to  prove  his  case  beyond 
a  reasonable  doubt,  but  he  should  prove  the  facts  which  he 
alleges  by  evidence  which,  in  the  mind  of  the  jury,  weighs  more 
than  the  evidence  given  on  the  part  of  the  defendant.  And  I 
instruct  you,  gentlemen,  in  several  requests  as  presented  me  by 
the  defendant,  as  follows:  You  are  further  instructed  that  the 
injury  alone  will  not  support  an  action  on  the  case.  There  must 
be  a  concurrence  of  the  injury  and  v/rong,  and  if  the  act  be  not 
unlawful  in  itself,  then,  unless  done  in  a  manner,  at  a  time,  or 
under  such  circumstances  as  would  render  it  wrongful  or  lacking 
in  due  regard  for  the  rights  of  others,  there  can  be  no  liability 
for  the  injury  that  may  result.  You  are  instructed  that  a  high- 
way is  a  public  way,  for  the  use  of  the  public  in  general,  for 
passage  and  traffic,  without  distinction,  and  the  restrictions  upon 
its  use  are  only  such  as  are  calculated  to  secure  to  the  general 
public  the  lai^est  practicable  benefit  from  the  enjoyment  of  the 
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easement ;  and  inconveniences  such  as  are  only  incident  to  a  rea» 
sonable  use  under  impartial  regulations  are  not  actionable.  You 
are  further  instructed  that  the  law  of  the  road  and  regulation  of 
public  carriages  is  as  follows :  Whenever  any  persons  shall  meet 
each  other  on  a  bridge  or  road,  traveling  in  carriages,  cars,  sleds, 
sleighs,  or  other  vehicles,  each  person  shall  seasonably  drive  his 
carriage  or  other  vehicle  to  the  right  of  the  middle  of  the  traveled 
part  of  such  bridge  or  road,  so  that  the  respective  carriages  or 
other  vehicles  aforesaid  may  pass  each  other  without  interference. 
You  are  instructed  that  the  traveled  part  of  the  road,  referred  to 
in  the  last  instruction  given  you,  means  that  part  which  is  wrought 
by  travel,  and  is  not  confined  simply  to  the  traveled  wheel  track. 
The  burden  of  proof  is  on  the  plaintiff,  not  only  to  show  negli- 
gence and  misconduct  on  the  part  of  the  defendant,  but  also  to 
show  ordinary  care  and  diligence  on  his  own  part ;  and,  if  you 
should  find  that  he  did  not  use  ordinary  care  and  diligence  on 
his  own  part,  and  thus  contributed  to  the  injury,  and  that  defend- 
ant was  guilty  of  no  more  than  ordinary  negligence,  you  should 
return  a  verdict  of  no  cause  for  action.  The  law  of  the  road,  as 
given  you  in  the  instruction  just  read,  requires  a  traveler  by  any 
vehicle  on  the  public  highway,  on  meeting  another  vehicle,  to 
turn  to  the  right,  instead  of  to  the  left.  But  the  fact  that  a  per- 
son turns  to  the  left,  instead  of  turning  to  the  right,  is  not  con- 
clusive of  the  question  of  due  care  or  negligence  on  his  part. 
There  may  be  cases  in  which  due  and  proper  care  would  require 
that  he  should  turn  to  the  left,  instead  of  to  the  right,  and  in 
which  it  would  be  negligence  on  his  part  to  turn  to  the  right. 
If  you,  in  view  of  all  the  circumstances,  as  you  find  them  to  have 
been,  find  that,  in  the  exercise  of  due  and  proper  care,  the  plain- 
tiff should  have  turned  to  the  right,  instead  of  turning  to  the 
left,  then  his  turning  to  the  left  would  be  negligence  on  his 
part;  but  if,  under  all  the  circumstances,  it  was  apparently  safer 
for  him  to  turn  to  the  left,  and  he  did  only  what  a  man  of  ordi- 
nary prudence  would  have  done  under  similar  circumstances, 
then  he  had  a  right  to  disregard  the  law  of  the  road  in  that  par- 
ticular, and  his  turning  to  the  left  would  not  in  itself  be  negli- 
gence. If,  on  the  other  hand,  you  find  that  plaintiff,  in  the 
exercise  of  due  care,  could  have  avoided  the  collision  by  turning 
to  the  right,  and  that  a  man  of  ordinary  prudence  would  have 
done  so,  and  that,  instead  of  so  doing,  he  turned  to  the  left,  and 
thereby  came  into  collision  with  the  vehicle  of  the  defendant. 
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then  such  conduct  would  be  negligence  on  his  part ;  and  if  you  f 

should  find  that  his  negligence  contributed  to  the  injury  received 
by  the  plaintiff,  he  cannot  recover,  unless  you  should  find  that 
the  action  of  the  defendant  was  wanton,  wilful,  or  so  grossly 
negligent  as  to  indicate  a  wanton  disregard  of  the  rights  of  the 
plaintiff.  And  I  further  instruct  you,  as  requested,  on  defend- 
ant's part,  as  follows:  You  are  further  instructed  that,  though 
you  believe,  from  the  evidence,  the  injury  complained  of  resulted 
from  ordinary  negligence  on  the  part  of  the  defendant,  still  this 
would  not  entitle  the  plaintiff  to  recover,  if  you  also  believe, 
from  the  evidence  that,  by  using  reasonable  and  ordinary  care 
and  judgment,  the  plaintiff  could  have  avoided  the  collision,  and 
saved  his  horse  from  injury.  I  use  the  term  *  ordinary  negli- 
gence,' gentlemen,  and  I  will  further  instruct  you  as  to  the  differ-  '[ 
ence  between  what  is  called  in  law  *  ordinary  negligence  '  and  '* 
'gross  negligence.'  The  purport  of  this  instruction  is  that,  if 
you  find  the  defendant  only  used  ordinary  negligence,  —  that  is, 
disregarded  those  rules  of  conduct  that  a-  man  of  ordinary  pru- 
dence would  have  followed,  —  but  was  not  guilty  of  any  gross 
negligence,  or  wanton  and  wilful  disregard  of  the  plaintiff's 
rights,  then  if  the  plaintiff  himself  was  also  negligent,  he  cannot 
lecover;  the  rule  of  law  being  that,  where  two  parties  are  care- 
less, and  no  evil  is  intended  by  one  against  the  other,  and  no 
gross  negligence  or  wanton  disregard  by  one  of  the  rights  of  the 
other,  then  neither  of  the  parties  can  recover  for  the  injury. 
Also,  as  further  requested  by  defendant,  that,  in  order  to  entitle 
the  plaintiff  to  recover  damages  for  injuries  sustained  by  reason 
of  the  collision,  he  must  show  the  injuries  to  have  been  attribu- 
table to  the  misconduct  of  the  defendant  in  this  case,  and  under 
such  circumstances  as  to  exonerate  himself  (the  plaintiff)  from  all 
contributory  negligence  on  his  part  and  unless  such  is  apparent 
from  the  evidence  in  this  case,  it  will  be  your  duty  to  find  a  ver- 
dict of  no  cause  for  action.  And  I  modify  that,  precisely  as  I 
did  the  former,  by  saying  that  would  be  true  if  defendant  was 
guilty  of  nothing  more  than  what  is  called  'ordinary  negligence.' 
On  the  part  of  the  plaintiff  I  instruct  you  as  follows :  That,  if 
you  should  find,  from  the  evidence,  that  the  plaintiff  was  guilty 
of  contributory  negligence,  yet,  if  it  is  further  found,  from  the 
evidence,  that  defendant's  own  conduct  was  wanton,  wilful,  or 
reckless,  whereby  said  plaintiff  suffered  injury,  as  he  claims  in  his 
declaration,  then  said  plaintiff  can  recover  his  damages  as  niay 
be  proved. 
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"  The  questions  in  this  case,  gentlemen,  which  might  be 
naturally  determined  in  their  order,  would  be  these :  The  first 
question :  Was  the  defendant  himself  negligent  ?  Was  he  guilty 
of  any  wrong  towards  the  plaintiflf?  If  he  was  not,  then  you 
should  return  a  verdict,  without  making  any  further  inquiry.  If, 
on  the  other  hand,  you  find  that  he  was  negligent,  that  his  acts 
were  not  such  as  a  man  of  ordinary  prudence  would  have  per- 
formed, then  the  next  question  would  be  the  degree  of  negli- 
gence of  which  he  was  guilty. 

'*  Ordinary  negligence  is  a  disregard,  as  I  have  already  indi- 
cated, of  those  rules  of  conduct  which  would  govern  men  of  ordi- 
nary care  and  prudence.  It  is  not  required  of  a  man  that  he 
should  use  the  highest  degree  of  care,  —  that  he  should  be 
always  as  careful  as  it  is  possible  for  him  to  be.  It  is  incumbent 
upon  him  only  to  be  as  careful  as  men  of  ordinary  prudence  and 
judgment  would  be  under  the  same  or  similar  circumstances.  So 
that  the  first  question  would  be,  Was  the  defendant  lacking  in 
this  regard  ?  Were  his  acts  such  as  a  man  of  ordinary  care,  pru- 
dence, judgment,  and  caution  would  not  have  done?  Now,  if 
he  was  not  as  careful  as  men  of  ordinary  prudence  would  be, 
then  that  would  be  simply  what  the  law  calls  *  ordinary  negli- 
gence ; '  and,  if  his  conduct  was  no  more  than  this,  then  the  next 
inquiry  would  be  whether  the  plaintiff  was  himself  free  from 
negligence  which  contributed  to  the  injury.  That  is,  would  the 
injury  have  been  brought  about  if  the  plaintiff  had  been  himself  " 
as  careful  as  men  of  ordinary  prudence  would  be  ?  The  same 
criterion  should  determine  his  conduct  as  that  of  the  defendant. 
The  plaintiff  would  not  be  obliged  to  use  the  highest  degree  of 
care  in  order  to  avoid  injury  to  himself.  He  would  only  be 
required  to  use  that  degree  of  prudence  and  caution  which  men 
of  ordinary  prudence  and  caution  would  use  under  precisely  or 
very  similar  circumstances  as  you  may  find  them  to  have  been 
from  the  testimony. 

"  Now,  as  I  have  instructed  you,  if  the  defendant  was  only 
ordinarily  negligent,  —  that  is,  if  he  was  careless,  —  and  the 
plaintiff  was  careless  too,  and  the  injury  would  not  have  happened 
without  the  plaintiff's  carelessness,  or  if  the  plaintiff's  careless- 
ness contributed  in  any  degree  to  bringing  about  the  injury  to 
himself,  then  he  cannot  recover;  the  rule  of  law  being,  as  I  have 
indicated,  where  two  parties  are  negligent,  though  the  negligence 
be  ordinary  negligence,  neither  can  recover  from  the  other.     If, 
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however,  you  find,  as  you  have  already  been  instructed,  that  the 
plaintiff  was  himself  not  in  the  exercise  of  due  care  and  proper 
care,  but  that  his  conduct  was  negligent,  still,  if  you  find  that 
the  conduct  of  the  defendant  was  wanton  and  wilful,  and  if  he 
drove  his  horse  and  vehicle  purposely  into  plaintiff,  or  if,  as  plain- 
tiff claims,  he  was  trying  to  crowd  him,  and  was  doing  that  which 
showed  a  manifest  recklessness  and  disregard  of  the  rights  of  the 
plaintiff,  and  utter  indifference  as  to  whether  the  plaintiff  should 
be  injured  or  not,  then  another  rule  would  obtain,  and  he  would 
be  liable  for  his  conduct,  even  though  the  plaintiff  himself  may 
have  been  careless.  So,  as  I  say,  it  not  only  may  be  important 
for  you  to  determine  whether  or  not  the  defendant  was  negligent, 
but  the  degree  of  negligence  of  which  he  was.  guilty.  And  if 
you  should  find  that  he  was  guilty  of  wanton,  wilful,  or  gross 
negligence  as  I  have  defined  it,  then  it  would  be  no  defense  that 
the  plaintiff  himself  was  careless. 

"  In  determining  these  questions,  gentlemen,  you  are  to  be  the 
sole  judges.  You  are  men  of  experience  and  intelligence  and 
caution,  men  of  affairs,  and  in  the  light  of  the  testimony,  look- 
ing at  it  just  as  you  find  it  to  be  from  the  testimony  in  the  case, 
it  will  be  for  you  to  say  whether  the  parties  were  negligent,  or 
whether  they  were  in  the  exercise  of  due  care,  and,  if  the  defend- 
ant was  negligent,  the  degree  of  negligence,  and  the  motive  by 
which  he  was  actuated,  and  what  there  is  disclosed  by  his  con- 
duct at  that  time." 

The  judgment  is  affirmed,  with  costs.     All  concur. 

BOY  KILLED  WHILE  DRIVING  ACROSS  TRACK  —  CON- 
TRIBUTORY  NEGLIGENCE  FOR  JURY  —  FAILURE  TO 
SIGNAL  — EVIDENCE.  — In  CRANE  V.  MICHIGAN  CENTRAL 
R.  R.  CO.,  107  Mich.  511  (December  Term,  i^95)y  boy  killed  while 
attempting  to  drive  across  track,  judgment  for  plaintiff  was  affirmed, 
the  syllabus  to  the  official  report  sufficiently  stating  the  facts  as  fol- 
lows: "  Plaintiff's  intestate,  a  boy  twelve  years  of  age,  was  killed  at 
a  railroad  crossing,  while  attempting  to  drive  across  the  track.  The 
testimony  tended  to  show  that  by  reason  of  obstructions  between  the 
highway  and  the  railroad,  which  ran  parallel  for  a  considerable  dis- 
tance, an  approaching  train  could  not  be  seen  from  the  highway,  for  a 
distance  of  several  hundred  feet  from  the  crossing,  until  the  horse 
was  within  two  feet  of  the  track ;  that  the  statutory  signals  were  not 
given  upon  the  approach  of  the  train;  that,  although  the  deceased 
was  notified  when  at  some  distance  from  the  crossing  that  a  train 
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was  coming,  and  remarked  that  he  would  have  to  hurry  if  he  made 
the  crossing,  he  was  afterwards  seen  driving  slowly  along,  in  the 
apparent  exercise  of  due  care,  and  that  ^  train  passed  shortly  after 
such  conversation,  before  the  deceased  reached  the  crossing.  There 
was  no  testimony  as  to  decedent's  conduct  immediately  before 
entering  upon  the  track.  Held,  that  the  question  of  his  contribu- 
tory negligence  was  for  the  jury.**  In  such  case  it  was  also  yi^/^/ 
that  "  testimony  of  persons  who  were  near  a  railroad  crossing  at 
the  time  of  an  accident,  and  whose  attention  had  been  directed  to 
an  approaching  train,  that  they  did  not  hear  the  train  whistle  for 
the  crossing,  is  sufficient  to  justify  a  finding  that  the  whistle  was 
not  sounded,  although  other  witnesses  testify  positively  that  the 
signal  was  given."  Held,  also,  that  "  it  is  not  error  in  such  case 
to  permit  a  witness  to  be  asked  whether  he  could  have  heard  the 
signal  if  it  had  been  given,  the  question  being  merely  equivalent  to 
an  inquiry  as  to  whether  he  was  within  hearing  distance."  (On 
the  latter  point  Hooker  and  Grant,  JJ.,  dissented.) 

GREEN  V.  CHICAGO  AND  WEST  MICHIGAN 

RAILWAY  COMPANY. 

Supreme  Court,  Michigan,  October  Term,  i8g6, 

[Reported  in  no  Mich.  648.] 

CHILD  KILLED  AT  PRIVATE  WAY  ON  RAILROAD  TRACK  — DEGREE 
OF  CARE  REQUIRED  OF  RAILROAD  — QUESTION  FOR  JURY.— 
Where  plaintiff*8  son,  an  infant  about  two  years  of  age,  wandered  from  bis 
grandmother's  premises  onto  the  highway,  and  from  there  upon  a  private 
way  to  defendant's  railroad  track,  where  he  was  killed  by  a  train  of  freight 
cars  which  was  being  backed  slowly,  the  question  as  to  the  degree  of  care 
required  of  the  railroad  company  in  the  management  of  its  trains  over  the 
private  way  which  was  in  daily  and  common  use,  with  the  acquiescence  of 
the  railroad  company,  was  properly  for  the  jury  to  determine  (i). 

NEGLIGENCE  OF  PARENT— QUESTION  FOR  JURY.  —  Whether  the 
mother  of  a  child  two  years  old  who  permits  it  to  wander  out  of  her  sight 
but  a  few  moments  before  an  accident  to  it,  is  negligent,  is  a  proper  ques- 
tion for  the  jury  (2). 

Error  to  Muskegon.  Case  by  James  Green,  administrator  of 
the  estate  of  James  Green,  Jr.,  deceased,  against  the  Chicago  and 
West  Michigan  Railway  Company,  for  negligently  causing  the 

I.  Children  on  track,  —  See   note,  at  2.  Imputed  Negligence. —  See  Note  on 

end  of  this  case,  of  Michigan  cases  re-  Imputed  Negligence,  in  ii  Am.  Neg. 

lating  to  children  injured  on  railroad  Cas.  151-156. 
tracks. 
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death  of  plaintiff's  intestate.  From  a  judgment  for  plaintiff, 
defendant  brings  error.  The  case  is  stated  in  the  opinion. 
Judgment  affirmed. 

Smith,  Nims,  Hoyt  &  Erwin,  for  appellant. 

Brown  &  Lovelace  and  Jerome  E.  Turner,  for  appellee. 

Hooker^  J.  —  The  plaintiff's  son,  an  infant  about  two  years  of 
age,  wandered  from  the  premises  of  its  grandmother  into  the 
highway,  and  from  there  upon  and  along  a  private  way  to  the 
defendant's  railroad  track,  where  it  was  killed  by  a  train  of  flat 
or  freight  cars  which  was  being  backed  slowly,  in  the  process  of 
switching.  No  eyewitness  of  the  accident  was  produced,  but 
there  was  evidence  tending  to  show  that  there  was  no  lookout 
upon  the  cars  as  the  train  was  backed  up,  the  brakeman  being 
otherwise  engaged  at  the  time.  The  court  refused  to  direct  a 
verdict  for  the  defendant,  and  left  the  questions  of  plaintiff's 
negligence  and  contributory  negligence  to  the  jury,  and  a  verdict 
was  found  for  the  plaintiff. 

While  it  is  true  that  the  child  was  not  killed  upon  a  public 
highway,  there  was  evidence  that  tended  to  show  that  the  acci- 
dent occurred  upon,  or  in  immediate  proximity  to,  a  private  way, 
crossing  the  defendant's  track,  which  was  in  daily  and  common 
use  by  the  owners  and  such  footmen  from  the  adjoining  village 
as  chose  to  use  the  same,  and  that  this  was  known  to  the  defend- 
ant and  its  employees.  In  such  usage,  which  had  long  con- 
tinued, the  defendant  apparently  acquiesced.  To  what  extent 
this  way  was  traveled,  and  consequently  the  degree  of  care 
required  in  the  management  of  trains,  were  proper  questions  for 
the  jury.  Schindler  v.  Milw.  L.  S.,  etc.,  R'y  Co.,  87  Mich.  400 ; 
Townley  v.  Chicago,  M.  &  St.  P.  R'y  Co.,  53  Wis.  626;  Reif- 
snyder  v.  Chicago,  Milw.,  &  St.  P.  R'y  Co.,  90  Iowa,  j6^  11  Am. 
Neg.  Cas.  537  n. ;  Clampit  v.  Chicago,  St.  P.,  etc.,  R'y  Co.,  84 
Iowa,  71,  II  Am.  Neg.  Cas.  530;  Cooper  v.  Lake  Shore,  etc., 
R'y  Co.,  66  Mich.  261. 

The  mother  of  the  child  was  visiting  at  the  grandmother's,  and 
the  child  was  with  other  children  in  the  yard.  The  testimony 
indicates  that  they  were  out  of  sight  but  a  few  moments  before 
the  accident  occurred ;  and  we  cannot  say  that  the  mother  was 
negligent,  that  being  a  proper  question  to  be  left  to  the  jury. 
The  judgment  is  afBrmed.     The  other  justices  concurred 
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note  of  michigan  cases  relating  to  accidents  to  children 
on  track  and  injuries  sustained  in  collision  with  cars. 

Among  the  cases  relating  to  accidents  to  children  on  railroad  tracks  (other 
than  those  reported  in  this  volume  of  Am.  Neg.  Cas.),  are  the  following: 

Boy  killed  in  collision  —  Riding  in  dangerous  place  —  Contributory  negligence. 

In  EcLiFF  V.  Wabash,  St.  Louis  &  Pacific  R'y  Co.,  64  Mich.  196  (1887),  boy 
twelve  years  old  riding  on  freight  train  in  front  of  engine  killed  in  collision 
with  another  engine  judgment  for  defendant  was  affirmed,  it  being  held  that 
the  plaintiff*s  intestate  was  guilty  of  contributory  negligence,  there  being  no 
conflict  of  evidence  on  this  point,  and  no  gross  negligence  shown  on  part  of 
railroad  company. 

Girl  killed  at  crossing — Backing  train  at  street  crossing  ^^  Gross  negligence  of 
railroad  company. 

In  Cooper,  Adm*r,  v.  Lake  Shore  &  Michigan  Southern  R'y  Co.,  66  Mich. 
361  (1887),  where  girl  eleven  years  old  was  fatally  injured  at  railroad  crossing, 
judgment  for  plaintiff  for  $1,550  was  affirmed.  It  was  held  to  be  "  gross  negli- 
gence in  a  railroad  company  to  back  its  trains  across  the  main  street  in  a  village 
without  a  rear  brakeman  at  the  rear  end  as  a  lookout,  and  in  readiness,  in  case 
of  danger,  to  apply  the  brakes,  and  thus  prevent  collision  or  accident.*' 

Ckild  run  over  on  railroad  track  —  Trespasser  —  lAability  of  railroad  company. 

In  Kbyser  v.  Chicago  &  Grand  Trunk  R'y  Co.,  66  Mich.  390  (1887),  child 
about  two  years  and  a  half  old  run  over  while  on  track  by  defendant's  train, 
judgment  for  plaintiff  for  $7,000  was  affirmed.  See  also  previous  decision  in 
the  Keyser  case,  reported  in  56  Mich.  559,  where  judgment  for  defendant  was 
reversed,  it  being  held  that  a  child  was  not  such  a  trespasser  on  a  railroad  track 
as  to  preclude  recovery  for  being  run  over  by  negligence  of  engineer  of  train, 
and  that  the  question  of  the  parents'  negligence  in  permitting  the  child  to  go  on 
the  track  was  for  the  jury. 

Child  struck  by  train  at  street  crossing'—  Gross  negligence  —  Railroad  company 
liable. 

In  Battishill  v.  Humphreys  (Receivers  of  Wabash,  St.  Louis  &  Pacific  R'y 
Co.),  64  Mich.  494  (January,  1887),  an  action  for  injuries  sustained  by  plaintiff, 
a  girl  about  three  years  of  age,  who  wandered  on  defendant's  track  at  a  street 
crossing  and  was  struck  by  a  train,  judgment  for  plaintiff  for  $4,000  was 
reversed,  for  refusal  of  trial  court  to  instruct  jury  that  absence  of  flagman  at 
crossing  was  not  evidence  of  negligence  on  part  of  defendants;  refusal  to 
charge  that  backing  train,  tender  foremost,  hauling  train  behind  engine,  was 
not  evidence  of  negligence;  and  refusal  to  permit  diagram  of  place  of  accident 
to  be  used  by  defendant's  counsel.  Morse,  J.,  in  delivering  the  opinion  of  the 
court,  discussed  the  doctrine  of  imputed  negligence  of  parents  to  children, 
citing  numerous  authorities  on  the  subject. 

A  subsequent  decision  was  rendered  in  the  case  of  Battishill  v,  Humphreys, 
64  Mich.  si^{June,  1888),  in  which  judgment  for  plaintiff  was  affirmed,  it  being 
held  that  defendant  was  guilty  of  gross  negligence  in  not  keeping  a  proper 
lookout  and  in  running  over  plaintiff,  and  such  being  the  case,  the  question  of 
contributory  negligence  did  not  arise. 

See  also  Battishill  v.  Humphreys,  in  this  volume,  page  105,  ante. 
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Boy  riding  in  sleigh  struck  by  train  at  crossing  —  Railroad  company  liable. 

In  SCHINDLER   V.  MILWAUKEE,  LaKE  SHORE  &  WESTERN  R'Y  CO.,  87  Mich.  4OO 

(1891),  where  plaintiff,  about  five  and  a  half  years  old,  while  riding  in  rear  of 
sleigh  driven  by  another  person,  was  injured  in  collision  between  sleigh  and 
freight  train  at  crossing,  judgment  for  plaintiff  for  $8,500  was  affirmed. 

See  former  decision  in  the  Schindler  case,  reported  in  77  Mich.  136  (1889),  ^^ 
which  judgment  for  plaintiff  for  $10,000  was  reversed,  it  being  held  that  no  case 
was  made  for  the  jury,  there  being  no  evidence  of  defendant's  negligence. 


LILLSTROM  v.  NORTHERN   PACIFIC  RAILROAD 

COMPANY. 

Supreme  Court,  Minnesota,  June  Term,  iSpj. 
[Reported  in  53  Minn.  464.] 

DUTY  OF  RAILROAD  COMPANY  TO  MAINTAIN  CROSSING  AT  PLACE 
USED  BY  PUBLIC  TO  CROSS  TRACK  —  EVIDENCE  —  PRACTICE.  — 
I.  The  rule  laid  down  in  Kelly  v.  Southern  Minn.  R'y  Co.,  28  Minn.  98, 
that  where  a  road  is  openly  and  notoriously  used  as  a  highway  by  the 
public,  and  is  recognized  by  a  railway  company  as  such,  by  permitting  the 
public  to  cross  the  track,  and  by  assuming  to  maintain  a  crossing  at  that 
point,  it  is  immaterial  that  the  road  has  not  been  legally  laid  out  or  estab- 
lished, followed  and  applied  to  the  facts  in  this  case. 

a.  In  civil  actions  it  is  sufficient  if  the  evidence,  on  the  whole,  agrees  with  and 
supports  the  hypothesis  which  it  is  adduced  to  prove,  and  it  is  the  duty  of 
the  jury  to  decide  according  to  the  reasonable  probability  of  the  truth. 
(Syllabus  by  the  Court.) 

Appeal  by  defendant,  Northern  Pacific  Railroad  Company, 
from  an  order  of  the  District  Court  of  Clay  County.  Order 
affirmed. 

'*  Peder  Lillstrom  died  February  20,  189a  He  was  injured  in 
the  manner  stated  in  the  opinion.  Plaintiff,  Ingri  Lillstrom,  his 
widow,  was  appointed  administratrix  of  his  estate,  and  brought 
this  action  under  1878  G.  S.,  ch.  yj,  §  2,  as  amended  by  Laws 
1889,  ch.  109,  to  recover  $10,000  damages  for  the  exclusive 
benefit  of  herself  and  his  next  of  kin. 

"  At  the  close  of  all  the  testimony,  the  defendant  moved  the 
court  to  direct  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ant, for  the  reason  that  it  appeared  conclusively  by  the  undis- 
puted evidence  that  the  crossing  in  question  was  put  in  by 
private  individuals,  at  their  own  instance,  and  for  their  own  use, 
and  not  on  any  line  of  any  public  highway,  and  that  assent  to  the 
use  thereof  by  the  public  had  never  been  given  by  the  defendant. 
That  the  injury  complained  of  was  not  a  natural  or  probable 
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result  of  taking  up  the  crossing  plank,  and  was  not  a  result  to  be 
anticipated  to  follow  from  such  act.  The  taking  up  of  the  plank 
was  not  the  proximate  cause  of  the  injury.  The  testimony  does 
not  show  a  cause  of  action  against  the  defendant  in  favor  of  the 
plaintiff.  The  motion  was  denied,  and  defendant  excepted. 
The  court,  among  other  things,  instructed  the  jury  as  follows: 
*  From  the  testimony  in  this  case,  it  appears  that  was  not  a  public 
highway ;  there  is  no  evidence  that  this  was  a  public  laid  out 
highway,  the  testimony  is  to  the  contrary.  So  the  defendant 
had  the  right  as  against  the  public  to  take  up  the  crossing; 
there  was  no  duty  on  it  to  maintain  this  crossing.  But  if  you 
find  that  the  road  was  frequently  traveled  and  used  by  the  pub- 
lic, and  defendant  took  the  crossing  up  without  putting  up  any 
barriers  or  notice,  and  the  deceased  had  no  notice  of  it,  then,  if 
the  road  was  left  in  a  dangerous  condition,  it  would  be  negli- 
gence on  its  part.  If  defendant  had  put  up  a  notice  to  call  the 
attention  of  the  public  to  it,  then  the  public  could  not  have  com- 
plained. Whatever  were  its  duties  to  the  farmers  who  had  built 
the  crossing,  it  was  under  none  to  the  public.  But  if  defendant 
took  up  this  crossing  without  putting  up  barriers  or  something  to 
notify  the  public,  then,  if  the  public  had  been  using  it  much,  the 
plaintiff  can  recover,  provided  the  deceased  was  free  from  negli- 
gence. The  deceased  was  bound  to  use  such  reasonable  and 
ordinary  care  as  a  prudent  man  would  use  at  such  a  crossing. 
The  crossing  having  been  maintained  by  the  defendant,  the 
deceased  had  a  right  to  suppose  that  it  was  in  a  reasonably  safe 
condition,  that  is,  such  condition  as  it  was  in  before ;  but  he  was 
bound  not  only  by  what  he  had  seen,  but  by  what  he  did  see 
there,  and  he  was  bound  to  keep  such  lookout  for  danger  as  an 
ordinary  person  would  do  under  the  same  circumstances.  To 
the  giving  of  these  instructions,  defendant  duly  excepted.  Plain- 
tiff had  a  verdict  January  12,  1892,  for  $4,500.  Defendant 
moved  for  a  new  trial,  and  being  denied,  it  appeals."  The  facts 
appear  in  the  opinion. 

J.  H.  Mitchell,  Jr.,  and  Tilden  R.  Selmes,  for  appellant. 

W.  B.  Douglas  and  Davis,  Kellogg  &  Severance,  for 

respondent. 

Collins,  J.  —  The  plaintiflF's  intestate,  her  husband  in  his  life- 
time, came  to  his  death  through  the  negligence  of  defendant  rail- 
way company,  it  is  claimed,  and  in  this  action,  which  was  brought 
to  recover  for  the  alleged  wrongful  killing,  plaintiff  had  a  verdict. 
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The  facts  as  established  on  the  trial  were  that,  when  living,  the 
deceased  resided  with  his  family  on  a  farm  in  a  prairie  country 
about  one  mile  east  of  defendant's  line  of  railway.  On  the 
morning  of  February  i8,  1890,  Lillstrom,  the  intestate,  left  home 
with  a  pair  of  horses  attached  to  bob  sleighs  to  go  several  miles 
northwesterly  for  a  load  of  wood,  to  obtain  which  he  had  to  cross 
to  the  west  side  of  said  line  of  railway.  Leading  in  the  direction 
he  had  to  go  was  a  generally  traveled  w£^on  road,  which  crossed 
the  railway  about  five  miles  from  his  residence.  This  road,  at 
least  where  it  crossed  the  track,  was  not  a  regularly  laid  out  high- 
way, but  it,  including  the  crossing,  had  been  used  by  the  public 
for  several  years.  Immediately  after  the  railway  was  constructed, 
some  five  years  before  the  accident  in  question,  two  farmers 
residing  in  the  vicinity  had  prepared  the  crossing  by  digging  the 
approaches,  and  by  placing  planking  inside  and  outside  the  rails. 
The  defendant's  section  men  took  charge  of  the  crossing  at  once, 
repaired  the  planking,  replaced  the  same  as  needed,  and  other- 
wise kept  the  same  in  proper  condition  for  travel,  as  fully  as  if  it 
had  been  a  legally  laid  out  or  established  highway.  The  evidence 
was  abundant  upon  this  point,  and  also  that  the  traveling  public 
had  very  generally  crossed  the  railway  at  this  point  while  it  had 
been  maintained,  preferring  it  to  other  crossings  on  either  side. 
The  planking  between  the  rails  before  mentioned  had  been  kept 
in  place  continuously  from  the  time  it  was  first  put  in  until  about 
one  month  prior  to  the  day  on  which  Lillstrom  received  his 
injuries,  and  was  then  removed  by  defendant's  section  men  to 
prevent  the  accumulation  of  snow  at  that  point,  and  thus  facili- 
tate the  operation  of  the  railway.  No  sign  was  put  up,  or  barriers 
erected,  to  notify  the  traveler  of  this  removal.  On  the  trial  it 
was  shown  that,  in  his  lifetime,  Lillstrom  had  used  this  crossing, 
and  when  it  was  in  good  repair.  It  appeared  that  he  crossed  at 
another  place  when  going  for  the  wood,  and  it  was  not  shown 
that  he  had  been  at  this  crossing  at  all  after  the  planks  were 
taken  up,  until  he  was  injured.  The  19th  of  February  was  a 
stormy  day.  About  four  P.  M.  a  neighbor  discovered  Lillstrom 
lying  upon  the  ground,  then  covered  with  snow,  at  this  crossing. 
His  horses,  attached  to  the  bob  sleighs  with  one  trace  only,  stood 
on  the  west  side  of  the  rails.  One  singletree  was  broken.  Upon 
the  sleighs  was  a  heavy  load  of  wood.  He  had  evidently 
approached  the  place  along  the  road  from  the  west  (the  railway 
running  north  and  south),  for  the  rear  bob  stood  west  of  the  rails 
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in  the  traveled  track,  while  the  forward  bob  stood  lengthwise  and 
upon  the  rails,  faced  to  the  south.  Lillstrom  lay  across  the  raib 
in  front  of  the  forward  bob.  He  was  conscious,  and  said  that  he 
had  broken  his  neck.  His  injuries  were  such  as  to  cause  his 
death  the  following  day. 

1.  It  is  contended  by  defendant  company  that  because  the 
crossing  in  question  was  not  upon  a  public  highway,  regularly 
laid  out  or  established,  it  owed  no  duty  to  the  public  to  keep  it 
in  repair,  and  therefore  was  not  guilty  of  negligence  when  remov- 
ing the  planking  from  between  the  rails.  As  hereinbefore  stated, 
the  evidence  was  plenary  that  the  crossing  was  openly  and  notori- 
ously used  as  such  by  the  public,  and  that  defendant  had  recog- 
nized it  as  such  by  permitting  the  public  to  use  it.  It  had 
assumed  to  maintain  a  crossing  at  that  point  for  years,  and  all  of 
the  time  had  encouraged  its  use  by  keeping  it  in  repair.  It  owed 
the  duty  of  reasonable  care  to  those  using  the  crossing,  and  was 
bound  to  exercise  precisely  the  same  precautions  to  keep  it  in 
repair  as  if  it  was  in  fact  upon  a  legally  laid  out  or  established 
highway.  Kelly  v.  So.  Minn.  R'y  Co.,  28  Minn.  98  (iV  To  the 
same  eflfect  are  the  cases  of  Ewen  v.  Chic.  &  N.  W.  R'y  Co.,  38 
Wis.  634;  Barry  v.  N.  Y.  C.  &  H.  R.  R.  Co..  92  N.  Y.  289; 
Murphy  v.  B.  &  A.  R'y  Co.,  133  Mass.  121 ;  and  Taylor  v.  D. 
&  H.  Canal  Co.,  113  Pa.  St.  162  (2).  The  question  of  defendant's 
negligence  was  properly  one  for  the  jury  to  pass  upon. 

2.  It  is  further  contended  by  defendant  company,  even  if  its 
negligence  be  established,  that  there  was  no  testimony  tending  to 
connect  the  accident  which  befell  Lillstrom  with  such  negligence; 
in  other  words,  that  it  was  not  shown  that  the  removal  of  the 
planks  was  the  cause  of  his  death.  We  have  stated  the  circum- 
stances under  which  he  was  found,  and  undoubtedly  the  jurors 
came  to  the  conclusion  that  they  were  warranted  in  believing 

I.  In  Kelly  v.  Southern  Minnesota  plank.     Judg:ment  for    plaintiff    was 

R'y  Co.,  28  Minn.  98  (1881),  an  action  affirmed  where  it  was  shown  that  while 

for  injuries  to  plaintiff's  horse,  result-  driving  across  defendant's  track  at  a 

ing  from  alleged  negligence  of  the  rail-  highway  crossing,  the  foot  of  plaintiff's 

road  company  in  neglecting  to  main-  horse  was  caught  and  injured  by  rea- 

tain    in  a  safe  condition   a  highway  son  of  defect  on  track, 
crossing,   in    not    replacing    a    plank 

which  had  been  removed,  it  was  held  2.  The  cases  cited  will  be  found  re* 

that  it  was  proper  to  allow  plaintiff  to  ported  or  abstracted  in  this  volume  of 

prove  that,  after  the  injury,  defendant  Am.  Neg.  Cas. 
repaired  the  crossing  by  replacing  the 
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that,  while  Lilktrom  was  attempting  to  cross  defendant's  track 
at  the  crossing  with  a  heavy  load  of  wood  upon  his  bob  sleighs, 
the  runners  of  either  the  forward  or  the  rear  bob,  or  both 
together,  struck  the  rails,  which  projected  a  few  inches  above  the 
snow,  with  such  violence  as  to  suddenly  stop  the  horses,  causing 
one  singletree  to  break,  three  out  of  the  four  traces  to  become 
detached,  and  to  throw  the  forward  bob  at  right  angles  with  the 
one  in  the  rear,  all  concurring  to  precipitate  Lillstrom,  who,  as 
driver  of  the  horses,  would  naturally  sit  upon  the  top  of  the  load 
of  wood,  with  great  force  to  the  ground,  across  the  rails,  and  in 
front  of  his  sleighs,  where  he  was  found  so  injured  that  he  died 
the  next  day.  The  facts  as  related  upon  the  trial  fully  justified 
the  jury  in  believing  that  the  accident  happened  in  this  way,  and 
that  the  removal  of  the  planking  was  the  primary  cause  of  the 
injuries.  It  was  not  necessary  for  plaintiff  to  show  by  an  eyewit- 
ness exactly  how  these  injuries  were  received,  and  that  is  really 
what  was  demanded  by  defendant's  counsel  on  the  argument 
here.  It  is  not  necessary  in  any  action,  civil  or  criminal,  that 
the  material  facts  should  be  established  by  direct  evidence.  In 
civil  cases  it  is  sufficient  if  the  evidence,  on  the  whole,  agrees 
with  and  supports  the  hypothesis  which  it  is  adduced  to  prove, 
and  it  is  the  duty  of  the  jury  to  decide  according  to  the  reason- 
able probability  of  the  truth,  i  Greenl.  Ev.  (15th  ed.),  sec.  13a. 
There  was  no  direct  evidence  as  to  the  exact  manner  in  which 
Mr.  Lillstrom  was  fatally  injured,  but  there  were  circumstances 
in  evidence  from  which  it  may  be  justly  and  fairly  inferred  that, 
when  the  runners  of  his  sleigh  struck  the  projecting  rails,  the 
shock  was  such  as  to  throw  him  upon  and  across  the  rails  with 
great  force  and  violence.  If  such  be  the  fair  and  just  inference 
to  be  deduced  from  the  evidence,  it  was  sufficient.  Ind.,  P.  & 
C.  R'y  Co.  V.  CoUingwood,  71  Ind.  476;  Ind.,  P.  &  C.  R'y  Co. 
V.  Thomas,  84  Ind.  197;  Hays  v.  Gallagher,  72  Pa.  St.  136. 
The  case  of  Orth  v.  St.  Paul,  M.  &  M.  R'y  Co.,  47  Minn.  384, 
cited  by  counsel  for  appellant,  was  altogether  different  from  that 
at  bar. 

3.  This  brings  us  to  a  consideration  of  the  claim  of  appellant's 
counsel  that  plaintiff  cannot  recover  because  there  was  no  evi- 
dence produced  upon  the  trial  that  Lillstrom  was  exercising  ordi* 
nary  care  and  caution  when  attempting  to  cross  the  rails.  The 
presumption  is  that  he  was,  and  that  he  was  not  guilty  of  con- 
tributory negligence.     Such  is  the  settled  law  in  this  State,  and 
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the  cases  cited  by  counsel  are  from  States  in  which  the  opposite 
rule  prevaib.  There  was  nothing  in  the  established  facts  which 
tended  to  indicate  that  he  failed  to  exercise  due  care  when 
approaching  the  crossing,  of  which  he  had  some  knowledge.  To 
be  sure,  the  planks  had  been  removed,  and  to  a  careful,  or  perhaps 
even  to  an  ordinary  observer,  this  might  have  been  obvious. 
But  Lillstrom  knew  that  the  crossing  had  been  kept  in  good  con- 
dition, and  to  some  extent  was  warranted  in  relying  upon  this 
knowledge.  It  was  a  stormy  day  in  winter,  with  snow  upon  the 
ground  which  had  drifted  in,  thus  rendering  the  projecting-rails 
and  the  absence  of  the  planking  less  noticeable  than  would  have 
been  the  case  under  other  circumstances.  Again,  it  was  a  rail- 
way crossing  where  the  danger  to  be  apprehended  was  from 
approaching  trains,  and  where  a  traveler  who  knew  of  the  pre- 
viously good  condition  of  the  way  would  naturally  be  paying 
more  attention  to  the  right  and  left  along  the  track  than  he 
would  to  the  road  over  which  he  was  traveling.  But  even  had 
Lillstrom  known  of  the  defective  condition  of  the  crossing  before 
he  came  to  it,  or  had  he  then  observed  it,  contributory  negli- 
gence could  not  conclusively  or  necessarily  be  attributed  to  him. 
This  would  depend  upon  circumstances.  It  was  not  made  to 
appear  that  the  crossing  was  in  so  dangerous  a  condition  but  that 
a  man  of  ordinary  prudence  might  have  reasonably  supposed 
that,  with  the  snow  partially  filling  the  space  between  the  rails, 
and  in  the  exercise  of  ordinary  care,  he  could  drive  over  in  safety. 
Nichols  V.  City  of  Minneapolis,  33  Minn.  430. 

4.  We  have  examined  each  of  the  assignments  of  error  not 
covered  by  the  foregoing,  and  there  are  none  which  need  special 
attention. 

Order  affirmed- 


NEWSTROM,  Adm'x,  v.  ST.  PAUL  AND  DULUTH 

RAILROAD  COMPANY. 

Supreme  Courty  Minnesota^  May  Term^  ^^95* 

[Reported  in  61  Minn.  78.] 

KILLED  AT  CROSSING  WHILE  DRIVING  ACROSS  TRACK  — CON- 
TRIBUTORY NEGLIGENCE  FOR  JURY  — EVIDENCE.  — ^^Z^.  that 
upon  the  evidence  the  question  of  the  contributory  negligence  of  plaintiff's 
intestate  was  for  the  jury. 
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EvidcDce  tending  to  prove,  by  the  experience  and  observation  of  the  witness, 
that  on  other  occasions,  when  the  train  was  being  backed  down  towards  the 
highway  crossing  in  the  same  manner  as  on  the  occasion  of  the  accident, 
travelers,  approaching  the  crossing  in  the  same  manner  as  the  deceased, 
could  not,  or  might  not,  hear  the  approaching  train  until  they  were  almost  [| 

at  the  crossing,  k^ld^  competent  upon  the  question  of  the  negligence  of  the  k 

deceased.     Upon  the  trial  the  defendant  called  the  plaintiff,  who  was  the  -t 

widow  of  the  deceased,  as  a  witness,  and  asked  her  if  her  husband,  in  his 
lifetime,  had  not  stated  to  her  that  the  crossing  was  a  dangerous  one. 
HeU^  properly  excluded,  under  G.  S.  1894,  sec.  5662  (i).  ■ 

(Syllabus  by  the  Court.) 

Action  in  the  District  Court  for  Ramsey  County.  Order 
affirmed, 

**  Appellant's  first  assignment  of  error  referred  to  in  the  opinion 
was  that  the  court  erred  in  refusing  the  request  of  appellant  that 
a  verdict  be  directed  in  its  favor  upon  all  the  evidence.  Appel- 
lant's second  request  referred  to  in  the  opinion  was  as  follows : 
*  There  is  no  statute  of  this  State  which  required  the  company  to 
ring  its  bell  or  sound  its  whistle  while  the  train  was  passing  over 
the  railroad  crossing  in  question,  or  to  ring  its  bell  or  sound  its 
whistle  continuously  from  a  point  eighty  rods  distant  to  the 
crossing.'  "     The  facts  appear  in  the  opinion. 

J.  D.  Armstrong  and  Bunn  &  Hadley,  for  appellant. 

John  B.  &  E.  P.  Sanborn,  for  respondent. 

Hitehell,  J.  —  This  was  an  action  to  recover  damages  for  the 
death  of  plaintiff's  husband,  who  was  killed  by  a  train  on  a  high- 
way cro!»ing  at  Dellwood,  on  defendant's  road  from  White  Bear 
to  Stillwater. 

The  negligence  of  defendant  is  not  seriously  questioned.     The  j 

crossing  is  a  peculiarly  dangerous  one.     On  the  east  side  of  the  f 

crossing  the  railroad  runs  through  a  cut,  and  on  the  north  side  of 
the  railroad  is  a  bluff  or  hill,  which  prevents  travelers  on  the  \ 

highway  approaching  from  that  direction  from  seeing  a  train 
coming  from  the  east  until  within  a  few  feet  of  the  crossing. 
The  train  in  question  (a  passenger  one)  was  backing  down  from 
Mahtomedi  at  the  rate  of  twenty  miles  an  hour,  with  the  coaches 
in  front  of  the  engine,  running  on  a  down  grade,  without  much 
steam,  and  hence  making  comparatively  little  noise,  and  no 
signab  of  its  approach  were  given  (as  the  evidence  tended  to 
show)  within  800  feet  of  the  crossing.    Such  a  state  of  facts 

I.  Sec  notes  of  Minnesoca  cases,  at  end  of  this  case,  relating  to  collisions 
between  trains  and  vehicles  at  crossings. 


( 
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would    establish  a  clear  case   of  negligence   on    part   of    the 
defendant. 

The  main  contention  of  the  defendant  is  that  the  evidence 
conclusively  shows  that  the  deceased  was  guilty  of  contributory 
negligence  in  not  looking  and  listening  for  approaching  trains 
before  attempting  to  cross  the  track.  It  appears  that  deceased 
lived  at  White  Bear,  two  or  three  miles  distant,  had  frequently 
driven  over  the  road,  and  was  familiar  with  the  crossing,  and  on 
one  occasion  had  remarked  that  it  was  a  dangerous  one.  He  was 
coming  from  the  north  in  a  one-horse  wagon,  and  sat  on  the 
front  seat  driving,  while  two  women  occupied  the  back  seat. 
The  horse  was  a  gentle  one,  which  was  not  afraid  of  the  cars,  and 
there  is  no  evidence  that  it  became  unmanageable  pr  got  out  of 
the  control  of  the  deceased.  As  both  of  the  women  were  also 
killed,  there  was  no  testimony  from  any  occupant  of  the  wagon 
as  to  how  the  accident  occurred  or  as  to  the  conduct  of  the 
deceased.  Heckle,  who  resided  near  the  highway  and  about  450 
feet  north  of  the  crossing,  and  Breen,  who  was  about  sixty  feet 
south  of  it,  were  the  only  eyewitnesses  of  the  accident.  Heckle 
saw  deceased  when  he  drove  past  his  house,  and  says  the  deceased 
and  the  women  were  engaged  in  conversation,  which  they  con- 
tinued after  they  passed ;  that  the  horse  was  going  at  a  slow  or 
jog  trot  of  about  four  miles  an  hour,  which  continued  without 
stop  until  the  collision  occurred ;  that  he  saw  the  deceased  from 
the  time  he  passed  his  house  until  the  accident  happened,  and 
that  he  did  not  see  him  look  up  or  down  the  track  during  that 
time,  except  that  once,  when  he  was  about  sixty  feet  from  the 
crossing,  he  saw  him  turn  his  head  around  towards  the  east.  It 
does  not  appear,  however,  that  there  was  anything  special  to 
attract  his  attention  to  the  action  of  the  deceased  until  he  saw 
that  an  accident  was  imminent,  when  he  says  the  deceased,  when 
he  got  on  the  track,  seemed  as  if  he  was  trying  to  cramp  his 
horse  around  to  the  right.  It  should  be  stated  that  the  railway 
west  of  the  crossing  was  in  plain  view  from  the  highway.  Breen's 
attention  was  not  particularly  directed  to  the  deceased  until  he 
was  within  twenty-five  or  thirty  feet  of  the  crossing,  when,  being 
aware  of  the  approach  of  the  train,  and  seeing  that  deceased  did 
not  seem  to  realize  the  danger,  he  attempted  to  attract  his 
attention  so  as  to  warn  him  of  it,  but  failed  to  do  so  When 
asked  whether  he  saw  deceased  look  up  or  down  the  track,  he  said : 
"I  can't  say  that  I  did.     Just  before  he  got  to  the  track  he 
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looked ;  that  is,  when  he  realized  there  was  danger  I  saw  him 
glance  around."  He  also  testified  that  deceased  "didn't  seem 
to  realize  that  there  was  danger  until  his  horse's  head  was  on  the 
track,  and  then  I  saw  him  stop  and  jerk  his  right  rein,"  but  it 
was  then  too  late.  It  is  quite  evident  that  the  time  that  elapsed 
after  Breen's  attention  was  attracted  to  the  deceased,  and  before 
the  accident  occurred,  was  iniinitesimally  brief,  —  not  more  than 
a  very  few  seconds.  It  also  appears  that  there  was  no  point  on 
the  highway  from  which  deceased  could  have  had  a  view  of  the 
railroad,  so  as  to  see  an  approaching  train  from  the  east,  until  he 
emerged  from  behind  the  bank  or  bluff,  when  his  horse's  head 
would  be  within  a  short  distance  of  the  track,  —  six  to  twelve 
feet,  according  to  the  testimony  of  some  witnesses.  There  is  also 
evidence  from  which  the  jury  might  have  found  that,  even  by 
the  reasonable  exercise  of  his  sense  of  hearing,  the  deceased  could 
not  (in  the  absence  of  signals)  have  heard  the  train  until  both  he 
and  it  were  in  close  proximity  to  the  crossing,  especially  as  the 
train  was  backing  down  with  comparatively  little  noise,  and  the 
wind  was  blowing  from  the  northeast.  The  evidence,  however, 
does  show  that  there  was  a  point  after  he  had  emerged  from 
behind  the  bluff,  and  before  his  horse  entered  upon  the  track 
where,  if  deceased  had  come  to  a  full  halt  and  looked  up  the 
track,  he  could  have  seen  the  train ;  but  unless  we  can  hold,  as  a 
matter  of  law,  that  not  to  do  so  was,  under  the  circumstances 
negligence,  we  think  the  question  of  his  contributory  negligence 
was  for  the  jury.  There  is  no  presumption  that  he  was  negli- 
gent. On  the  contrary,  the  burden  was  on  defendant  to  affirma- 
tively prove  that  he  was.  If,  in  the  absence  of  any  opportunity 
to  look  for  an  approaching  train  until  he  got  from  behind  the 
bank  or  bluff  and  within  a  few  feet  of  the  crossing,  the  deceased 
diligently  used  his  sense  of  hearing  in  listening  for  an  approach- 
ing train,  and  heard  neither  signals  nor  the  noise  of  moving  cars 
it  cannot  be  held  that  it  was  per  se  negligence  not  to  come  to  a 
standstill  when  his  horse's  head  was  at  most  only  a  few  feet  from 
the  track,  and  look  for  an  approaching  train,  when  the  act  of 
crossing  it  was  only  a  matter  of  a  very  few  seconds. 

While  a  traveler  cannot  omit  to  exercise  proper  diligence  in 
"looking. and  listening,"  in  reliance  upon  the  railway  company 
doing  its  duty  in  giving  signals,  yet  we  think  that,  under  the  cir- 
cumstances, the  deceased,  in  regulating  his  own  conduct  at  this 
particular  time,  might  have  some  regard  to  the  presumption  that 
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the  defendant  would  perform  its  duty.  This  court  has  endeavored 
to  hold  travelers,  when  about  to  go  upon  a  railroad  crossing,  to 
the  absolute  duty  of  exercising  their  senses  to  the  extent  of  their 
reasonable  opportunities  in  looking  and  listening  for  aproaching 
trains.  But  every  case  must  depend,  to  a  certain  extent,  upon 
its  own  peculiar  facts ;  and  we  have  never  laid  down  a  hard  and 
fast  rule  that,  under  all  circumstances,  they  must  secure  a  view 
of  the  track  before  attempting  to  cross,  as,  for  example,  by 
getting  out  of  a  vehicle  and  walking  ahead  of  it  in  order  to  look 
up  and  down  the  track.  We  doubt  whether  the  evidence  in  this 
case  conclusively  shows  that  the  deceased  did  not  look  up  the 
track  after  he  got  from  behind  the  obstruction,  but,  even  if  it 
does,  we  could  not  hold,  as  a  matter  of  law,  that  this  constituted 
negligence.  We  admit  that  there  is  considerable  evidence  tend- 
ing to  show  that  deceased  was  somewhat  heedless  of  the  known 
dangers  of  this  crossing,  but,  after  all,  it  was  a  question  for  the 
jury.  This  disposes  of  defendant's  first  and  second  cissignments 
of  error ;  for  the  request  referred  to  in  the  second  assignment  in 
effect  asked  the  court  to  charge  the  jury  that  the  failure  of  the 
deceased  to  look  up  the  track,  after  he  passed  the  obstructions 
and  reached  a  point  within  a  few  feet  of  the  crossing,  would,  as 
a  matter  of  law,  constitute  negligence. 

2.  Defendant's  second  request  to  charge  was  properly  refused, 
because  the  first  part  of  it  was  not  a  correct  construction  of  the 
statute.  Pen.  Code,  §  343  (G.  S.  1894,  §  6637).  The  latter  part 
of  the  request,  standing  alone,  would  have  been  correct. 

3.  If  the  testimony  of  the  witness  Milner,  referred  to  in  the 
fifth  assignment  of  error,  had  been  to  the  effect  that  the  defend- 
ant had,  on  other  occasions,  been  guilty  of  similar  acts  of  negli- 
gence in  failing  to  ring  a  bell  or  sound  a  whistle,  it  would  have 
been  incompetent.  But,  as  we  understand  the  testimony,  it 
merely  tended  to  prove,  by  the  experience  and  observation  of 
the  witness  on  other  occasions,  that  when  a  train  was  being 
backed  down  in  this  manner,  such  signals,  when  given,  could  not, 
or  might  not,  be  heard  by  a  traveler  on  the  highway  approaching 
the  crossing.  For  this  purpose  we  think  the  evidence  was  com- 
petent, as  bearing  upon  the  question  of  the  negligence  of  the 
deceased.  The  trial  court  may  not  have  stated  accurately  the 
ground  upon  which  the  evidence  was  admissible,  but  that  is 
immaterial  as  long  as  it  was  in  fact  so. 

4.  The  defendant  called  the  plaintiff  herself  as  a  witness,  and 
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asked  her  if  the  deceased  in  his  lifetime  had  not  often  stated  to 
her  that  this  was  a  bad  or  dangerous  crossing.  The  court 
excluded  the  evidence,  on  the  ground  that  it  is  not  competent 
for  any  party  to  an  action,  or  interested  in  the  event  thereof,  to 
give  evidence  therein  of  or  concerning  any  conversation  with,  or 
admission  of,  a  deceased  party  or  person  relative  to  any  matter 
at  issue  between  the  parties.  G.  S.  1894,  §  5660.  It  may,  at 
least,  admit  of  doubt  whether  this  statute  applies  to  a  case 
where  the  party  is  called  to  give  testimony  against  his  interest, 
but  we  think  the  evidence  was  properly  excluded,  under  G.  S. 
1894,  §  5662,  which  provided  that  neither  husband  nor  wife 
can,  either  during  marriage  or  afterwards,  be,  without  the  con- 
sent of  the  other,  examined  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage.  We  have  held  that  this 
prohibition  is  not  confined  to  communications  on  subjects  of  a 
confidential  nature,  but  extends  to  all  communications,  except, 
perhaps,  those  which  from  their  very  nature  were  evidently 
intended  to  be  communicated  to  others.  Leppla  v,  Minnesota 
Tribune  Co.,  35  Minn.  310.  The  fact  that  the  husband  is  dead 
does  not  alter  the  rule.  i 

Order  affirmed.  ! 

I 

NOTES  OF  MINNESOTA  CASES  RELATING  TO  COLLISIONS  BETWEEN  I 

TRAINS  AND  VEHICLES  AT  CROSSINGS. 

In  addition  to  the  cases  reported  in  this  volume,  see  the  following  decisions  in  i 

Minnesota  relating  to  collisions  between  trains  and  vehicles  at  railroad  crossings:  \ 

Person  driving  sUigk  killed  in  collision  with  train  at  crossing. 

In  BoLiNGER,  Adm*r,  V,  St.  Paul  &  Duluth  R.  R.  Co.,  36  Minn.  418  (1887), 
jndgment  for  plaintiff  for  $5,000  and  order  denying  defendant  new  trial  was 
affirmed,  in  action  for  death  of  plaintiff's  intestate,  caused  by  collision  of 
defendant's  train  with  the  sleigh  in  which  deceased  was  riding  at  a  public 
crossing.  The  management  and  speed  of  a  train,  whether  watchman  was 
necessary  at  street  crossing,  the  contributory  negligence  of  deceased,  were 
questions  proper  for  the  jury  to  determine. 

See  also  Faber  v.  St.  Pa^jl,  MI^fNRAPOLIS  &  Manitoba  R*y  Co.,  29  Minn.  465 
(1882),  collision  between  wagon  and  train  at  crossing;  judgment  for  plaintiff 
affirmed. 

Sec  also  Brown  v.  Milwaukee  &  St.  Paul  R*y  Co.,  22  Minn.  167  (1875),  col- 
lision between  vehicle  and  train  at  crossing;  judgment  for  plaintiff  reversed. 

Collision  between  vehicle  and  train  at  crossing  —  Failure  to  signal —  Contributory 
negligence. 

In  Hendrickson  v.  Great  Northern  R'y  Co.,  49  Minn.  245  (1892),  person 
driving  killed  in  collision  of  vehicle  with  train  at  crossing,  order  denying  plain' 
tiff  new  trial  was  reversed.     It  was  held  that  *'  when,  by  reason  of  an  omission 
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or  a  neglect  to  soand  the  whistle  or  ring  the  bell  of  a  locomotive  as  it  is 
approaching  a  dangerous  crossing,  the  vigilance  of  a  traveler  upon  the  wagon 
road  is  allayed,  and  he  is  led  into  a  position  or  situation  in  which  his  life  is 
jeopardized  and  finally  lost,  his  lack  of  vigilance  cannot  be  held  to  amount  to 
culpable  or  concurring  negligence,  as  a  matter  of  law.  Evidence  examined 
and  held  not  to  have  justified  trial  court  in  directing  verdict  for  railway  com- 
pany." 

VehicU  struck  at  private  crossing  —  Contributory  negligence. 

In  Westaway  v.  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R'y  Co.,  56 
Minn.  28  (1893),  it  appeared  that  "  plainti£f's  team  was  struck  and  injured  on  a 
private  crossing  by  one  of  defendant's  engines,  and  the  question  of  the  negli- 
gence of  the  defendant  and  that  of  the  servant  of  the  plaintiff,  in  charge  of 
plaintiff's  team  was  by  the  court  submitted  to  the  jury  for  its  determination ; 
but  for  errors  of  the  court,  particularly  in  refusing  certain  instructions  asked 
by  the  defendant  upon  the  question  of  contributory  negligence,  a  new  trial  was 
granted." 

Crossing  track  in  wagon  and  struck  by  train. 

In  Struck  v.  Chicago,  Milwaukee  &  St.  Paul  R\y  Co.,  58  Minn.  298  (1894), 
where  plaintiff's  intestate,  while  crossing  defendant's  track  in  a  wagon,  was 
struck  by  defendant's  train,  verdict  for  plaintiff  for  $2,500  and  order  denying 
new  trial  was  affirmed.     Question  of  contributory  negligence  for  jury. 

Person  riding  in  wagon  by  invitation  injured  in  collision  with  train  at  crossing  — 
Looking  and  listening. 

In  Howe  v,  Minneapous,  St.  Paul  &  Sault  Sainte  Marie  R'y  Co.,  62  Minn. 
71  (1895),  person  riding  in  wagon  at  invitation  of  owner  and  driven  by  another, 
injured  in  collision  with  one  of  defendant's  trains  at  a  crossing,  there  was  a 
verdict  for  plaintiff  for  $20,000,  which  the  court,  with  plaintiff's  consent, 
reduced  to  $14,500.  On  appeal  by  defendant  order  denying  new  trial  was 
affirmed.  It  was  held  that  "  the  rule  that  it  is  negligence/^  se  Iqt  one  driving 
a  team  on  a  highway  not  to  look  and  listen  for  trains  when  approaching  a  rail- 
way crossing  is  not,  as  a  general  rule,  applicable  to  a  mere  passenger  in  a 
vehicle  who  has  no  control  over  the  driver  or  his  management  of  the  team." 

In  the  Howe  case,  supra,  counsel  for  both  appellant  and  respondent  cited 
numerous  **  crossing  cases,"  in  which  the  Minnesota  cases  and  numerous 
authorities  from  other  States  were  reviewed  in  able  briefs  submitted  by  them 
respectively. 

Animals  on  track  —  Collision  with  trains, 

Chisholm  V,  Northern  Pacific  R.  R.  Co.,  53  Minn.  122  (1893),  cows  killed  at 
farm  crossing;  judgment  for  plaintiff  for  $130  affirmed. 

Ericson  v.  Duluth  &  Iron  Range  R.  R.  Co.,  57  Minn.  26  (1894),  animal 
killed  on  track;  judgment  for  plaintiff  affirmed. 

See  also  Johnson  v,  Chicago,  M.  &  St.  P.  R'y  Co.,  29  Minn.  425;  Watier  v. 
Chicago,  St.  Paul,  M.  &  O.  R'y  Co.,  31  Minn.  91;  Green  v,  St.  Paul,  M.  &  M. 
R'y  Co.,  55  Minn.  192;  Moser  v.  St.  Paul  &  Duluth  R.  R.  Co.,  42  Minn.  480. 
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HEININGER  v.  GREAT  NORTHERN  RAILWAY 

COMPANY. 

Supreme  Courts  Minnesota^  December  Term^  iSp4. 

[Reported  in  59  Minn.  458.J 

HORSE  FRIGHTENED  BY  NOISE  OF  TRAIN  AT  CROSSING  — PERSON 
RIDING  INJURED  —  CONTRIBUTORY  NEGLIGENCE.  —  The  plaintiflf, 
on  horseback,  approached  within  forty  paces  of  a  grade  crossing  (not  within 
a  city)  of  a  highway  and  defendant's  railroad,  when  his  horse  was  fright- 
ened by  the  sounding  of  a  whistle  of  an  approaching  engine,  then  very  near 
the  crossing.  There  was  no  evidence  that  the  engineer  saw  the  plaintiff 
before  he  soanded  the  whistle,  or  that  he  sounded  it  in  any  unusual  or 
extraordinary  manner;  nor  was  there  any  evidence  that  he  had  not  sounded 
it  eighty  rods  from  the  crossing,  and  at  intervals  thereafter,  as  required  by 
statute.  Had  plaintiff  looked,  there  was  nothing,  after  he  got  within  1,000 
feet  of  the  crossing,  to  prevent  his  seeing  an  approaching  train  at  any  point 
on  the  railway  within  eighty  rods  of  the  crossing.  He  was  familiar  with 
the  crossing,  and  knew  that  the  train  was  about  due.  He  was  unacquainted 
with  the  habits  or  disposition  of  his  horse.  Ifeld^  that  plaintiff  could  not 
recover  —  First,  because  it  did  not  appear  that  defendant  was  guilty  of 
negligence;  and,  second,  because  he  himself  was  guilty  of  negligence  in 
not  looking  for  an  approaching  train  in  time  to  stop,  if  necessary,  at  a  suffi- 
cient distance  from  the  crossing  to  avoid  the  danger  of  his  horse  becoming 
frightened  (i). 
(Syllabus  by  the  Court.) 

Appeal  by  defendant,  the  Great  Northern  Railway  Company, 
from  a  judgment  of  the  District  Court  of  Stearns  County. 

**0n  April  27,  1893,  the  plaintiff,  Joseph  Heininger,  living  in 
St.  Cloud,  was  hired  by  a  merchant  to  go  six  miles  south  to  a 
farm  house  and  bring  in  a  horse.  He  went,  got  the  horse,  and 
was  riding  him  along  the  highway  toward  town,  about  eleven 
o'clock  in  the  forenoon,  when  he  approached  a  grade  crossing 
over  defendant's  railroad  track.  Just  then  a  passenger  train 
going  north  on  schedule  time  and  usual  speed,  blew  the  engine 
whistle,  and  the  horse  taking  fright  ran  ahead  against  the  train 
and  threw  plaintiff  off.     He  was  seriously  injured  and  brings  this 

I.  Horse  frighUned  by  noise  of  whistle  t4.,040  for  plaintiff  and  order  denying 

—  Question  for  fury,  —  In    DuGAN  v,  defendant    new     trial     was    affirmed. 

St.  Paul  &   Duluth  R.    R.   Co.,  43  Whether  the  blowing  of   the  whistle 

Minn.    414   (1890),    plaintiff's    horses  was,  under  the  circumstances,  negli- 

becoming  frightened  at  noise  of  loco-  gent,  was  properly  for  the  jury  to  de- 

motiTe  whistle  and  running  away  and  termine. 
injuring  plaintiff,  there  was  verdict  for 
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action  to  recover  damages.  He  had  a  verdict  for  $700.  Judg- 
ment was  entered  thereon  and  defendant  appeak."  Judgment 
reversed, 

M.  D.  Grover  and  Geo.  H.  Reynolds,  for  appellant. 

Bruckart  &  Brower,  for  respondent. 

Mitchell^  J.  —  The  negligence  charged  against  the  defendant 
is  that  the  engineer  of  one  of  its  trains  negligently  and  wantonly 
caused  the  whistle  to  be  sounded  violently  and  with  great  noise, 
near  a  highway  crossing,  with  full  knowledge  that  the  plaintiff 
was  in  the  vicinity,  on  the  highway,  on  horseback,  whereby  the 
horse  became  frightened  and  unmanageable,  and  ran  away  and 
injured  the  plaintiff.  The  crossing  referred  to  is  in  the  country, 
a  few  miles  from  the  city  of  St.  Cloud.  The  railroad  crosses  the 
highway  on  the  same  level,  at  an  acute  angle,  the  highway  run- 
ning north  and  south  and  the  railroad  northwesterly  and  south- 
easterly. The  plaintiff  and  the  train  were  going  in  the  same 
direction ;  that  is,  the  plaintiff  north  and  the  train  northwesterly. 
The  plaintiff  testifies  that  he  rode  along  without  stopping  until 
he  was  within  thirty  or  forty  steps  of  the  crossing,  when  he,  for 
the  first  time,  discovered  the  approaching  train,  which  was  then 
within  about  forty  steps  of  the  crossing ;  that  he  then  stopped 
his  horse,  which  did  not  seem  to  frighten  at  the  sight  of  the 
train ;  but  almost  immediately,  and  when  the  engine  was  within 
a  short  distance  of  the  crossing,  the  engineer  blew  the  whistle, 
and  that  this  frightened  his  horse.  The  evidence  conclusively 
establishes  the  following  facts :  First,  that  plaintiff  was  perfectly 
familiar  with  the  railway  and  the  highway  crossing,  and  with  the 
time  when  the  train  in  question  passed,  and  knew  that  it  was 
then  about  due.  Second,  that,  if  he  had  looked  for  the  train, 
there  was  nothing  to  obstruct  his  vision  for  1,000  feet  south  of 
the  crossing,  except  a  house  which  stood  about  700  feet  from  it ; 
hence,  although  he  testifies  that  he  did  look  and  did  not  see  it, 
it  is  demonstrated  to  a  mathematical  certainty  that  if  he  had 
looked  he  could  not  have  helped  seeing  the  train  at  any  time 
after  it  reached  the  whistling  post,  eighty  rods  from  the  crossing. 
The  wood  piles  spoken  of  were  not  so  high  as  to  obstruct  the 
vision  of  a  man  on  horseback.  There  is  neither  allegation  nor 
proof  that  the  whistle  was  not  sounded  at  the  whistling  post,  and 
did  not  continue  to  be  sounded  at  intervals,  as  required  by  law, 
until  the  train  crossed  the  highway.  Neither  is  there  any  evi- 
dence that  the  engineer,  or  person  acting  as  such,  saw  the  plaintiff, 
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or  knew  of  his  proximity,  before  sounding  the  whistle.  The 
only  scintilla  of  evidence  on  that  point  is  the  testimony  of  plain- 
tiff, in  which  he  says :  ''I  saw  somebody  in  the  cab.  He  looked 
up  this  way  when  I  was  coming."  But  this  does  not  prove  that 
the  person  in  the  cab  saw  him.  Moreover,  he  does  not  state 
whether  this  was  before  or  after  the  whistle  sounded.  Nor  is 
there  any  evidence  that  the  whistle  was  sounded  in  any  unusual 
manner,  or  with  any  unusual  or  extraordinary  noise.  i 

On  this  state  of  facts,  the  plaintiff  cannot  recover,  for  two  rea- 
sons. First,  he  himself  was  guilty  of  negligence  in  not  looking 
for  the  train  before  he  got  in  such  close  proximity  to  the  cross-  ' 

ing.  As  it  is  the  duty  of  persons  to  look  and  listen  before  going 
upon  a  railway  crossing,  in  order  to  avoid  collisions  with  the  j 

train,  so,  as  it  seems  to  us,  it  is  equally  the  duty  of  those  who 
are  driving  or  riding  animals  which  are  liable  to  be  frightened  by 
the  noises  of  railroad  trains  to  look  and  listen,  so  that,  if  a  train  { 

is  discovered,  they  may  stop  at  a  safe  distance  and  thus  avoid 
that  risk.     This  was  particularly  incumbent  on  plaintiff,  for  it  ! 

appears  that  he  knew  that  the  train  was  about  due,  and  that  he 
was  entirely  unacquainted  with  the  habits  or  disposition  of  the 
horse  which  he  was  riding.     But,  if  there  is  any  doubt  as  to  this  | 

proposition,  there  is  another  reason  why  plaintiff  cannot  recover, 
viz.,  that  it  does  not  appear  the  defendant  was  guilty  of  any  neg-  I 

ligence.  So  far  as  appears  the  engineer  did  nothing  but  what 
the  law  required  him  to  do.  Pen.  Code,  §  343.  From  giving 
statutory  signals  at  the  place  where  the  law  requires  them  to  i 

be  given  no  liability  arises.     If  it  had  appeared  that  the  signals  \ 

were  not  given  back  at  the  whistling  post,  and  from  there  on  at  '  | 

intervals,  and  thereby  the  plaintiff,  without  negligence  on  his 
own  part,  had  been  lured  into  dangerous  proximity  to  the  cross-  | 

ing,  and  then  a  whistle  had  been  sounded  for  the  first  time,  the 
defendant  might  well  have  been  held  liable,  not  for  sounding 
the  whistle  near  the  crossing,  but  for  not  sounding  it  back  at  the 
post.  That  would  have  been  a  case  where  the  performance  of 
half  a  duty  might  be  worse  than  to  omit  it  entirely.     One  of  the  t 

objects  of  the  law  requiring  signals  to  be  given  at  such  a  distance  I 

from  a  crossing  is  to  enable  persons  driving  animals  liable  to  be 
frightened  by  trains  to  stop  at  a  safe  distance  to  avoid  the  danger.  \ 

Or,  again,  defendant  might  have  been  liable  (if  plaintiff  was  free 
from  negligence)  had  it  appeared  that  the  whistle,    although 
sounded  at  a  lawful  time  and  place,  was  unnecessarily  mounded 
Vol.  XII  — 10 
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in  some  unusual  manner  peculiarly  calculated  to  frighten  animals. 
And,  ^ain,  defendant  might  have  been  liable,  notwithstanding 
negligence  on  part  of  plaintiff,  had  the  engineer  sounded  the 
whistle  at  the  time  he  did,  after  discovering  the  plaintiff  in  a 
place  of  danger;  for  such  an  act  might  well  be  deemed  wilful  and 
wanton.  But  the  present  case  lacks  some  of  the  essential  ele- 
ments of  every  one  of  these  supposed.  Dugan  v.  St.  Paul  & 
Duluth  R.  Co.,  43  Minn.  414  (i),  so  much  relied  on  by  defend- 
ant, was  the  case  of  an  unnecessary  sounding  of  a  whistle  (not 
required  by  statute)  in  the  streets  of  a  city,  in  close  proximity  to 
teams  which  were  liable  to  be  frightened  by  the  noise.  It  is 
therefore  not  at  all  in  point. 
Judgment  reversed. 


WATSON  V.  MINNEAPOLIS  STREET-RAILWAY 
COMPANY. 

Supreme  Court,  Minnesota,  June  Term,  1S93. 
[Repotced  in  53  Minn.  551.] 

COLLISION  BETWEEN  VEHICLE  AKD  STREET  CAR  —  CROSSING 
TRACK  —  EVIDENCE  —  SPEED  OF  CAR  — CARE  REQUIRED  OF 
STREET  CARS  AT  STREET  CROSSING  —  RIGHT  OF  WAV  — RUN- 
NING  ELECTRIC  CARS  AT  HIGH  RATE  OF  SPEED  OVER  CROSSING 
IS  NEGLIGENCE.  — I.  One  who  had  been  a  conductor  of  an  electric  street 
cat  (ot  two  months  AiW  competenl  to  teslify  within  whai  distance  such  a 
car,  going  at  a  specified  rate  of  speed,  can  be  stopped. 

a.  Evidence  htid  to  make  a  case  for  the  jnty  00  the  questions  of  both  defend- 
ant's  and  plain  tiff's  negligence. 

3.  When  a  jury  report  they  cannot  agree,  it  is  In  the  discrelloo  of  the  court  to 

send  them  out  for  further  deliberation. 

4.  la  snch  case  it  is  proper  for  the  conn  to  urge  them  to  nse  ali  reasonable 

efforts  to  come  to  an  agreement,  and  to  state,  as  a  reason  for  It.  that  the 
case  is  an  expensive  one  to  try. 

5.  At  a  streel  crossing  as  high  a  degree  of  care  is  required  of  those  in  charge 

of  an  electric  street  cat  as  ot  those  driving  other  vehicles. 

6.  Where  the  fdct  to  be  found  is  to  be  determined  npon  the  consideration  of 

nnmeroQS  (acts  and  circumstances  proved,  whether  and  to  what  extent  the 
trial  court,  where  it  has  fully,  correctly,  and  cleariy  stated  to  the  jury  the 
general  rules  that  are  to  control  them  in  their  deliberations  on  the  facts, 
ahall  call  their  attention  to  particular  facts  and  circumstances,  is  in  its 
discretion. 

I.  See  note  of  the  Dugan  case,  appended  to  the  headoote  of  the  case  at  l>ar. 
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7.  A  street-railway  car  has  no  priority  of  way  at  a  street  crossing,  with  respect 
to  other  vehicles,  and  when  the  driver  of  such  another  vehicle,  approaching 
the  street-railway  track  to  cross  it,  sees  a  car  approaching  at  such  a  distance 
that  he  can  apparently  make  the  crossing  safely,  he  has  a  right  to  attempt 
it,  and  it  is  not  negligence  per  se  in  him  to  attempt  it  without  looking  a 
second  time  at  the  car  (i). 

8.  Upon  much-traveled  streets  in  a  city  it  is  negligence  to  run  an  electric  street- 

railway  car  over  a  crossing  at  a  high  and  dangerous  rate  of  speed;  and  it 
is  also  negligence  to  run  it  over  a  crossing,  the  person  in  charge  of  it  not 
being  on  the  lookout,  nor  having  the  car  under  control,  nor  using  the  proper 
means  to  stop  it,  so  as  to  avoid  a  collision. 

9.  Damages  held  not  excessive. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant,  Minneapolis  Street  Railway  Company, 
from  an  order  of  the  District  Court  of  Hennepin  County.  Order 
denying  defendant  new  trial  affirmed. 

"  On  April  23,  1892,  the  plaintiff,  Lucius  E.  Watson,  was  driv- 
ing east  on  Eleventh  avenue  across  the  defendant's  railway  tracks 
on  Washington  avenue,  South.  He  had  four  horses  and  a  heavy 
load  of  lumber,  about  4,000  feet,  which  he  was  delivering  for  a 
lumber  company.  An  electric  intern rban  street  car  coming  from 
the  south  struck  his  load  befoie  he  could  get  it  across  and  clear 
of  the  track,  and  he  was  thrown  off  and  injured.  He  brought 
this  action  to  recover  damages,  claiming  the  collision  was  due  to 
the  negligence  of  the  motorman.  That  he  ran  the  car  at  the  rate 
of  over  twelve  miles  an  hour,  and  allowed  his  attention  to  be 
diverted  by  something  on  the  east  side  of  the  street,  so  that  he 
failed  to  look  ahead  and  see  plaintiff  and  his  load.  The  answer 
was  a  general  denial.  The  evidence  was  conflicting  as  to  the 
rate  of  speed  of  the  car,  and  whether  or  not  the  motoneer  saw 
plaintiff,  or  struck  his  gong,  or  applied  the  brake,  or  turned  off 
the  current. 

**  In  the  charge  to  the  jury  the  judge  said :  *  The  question  for 
you  to  determine  is,  who  is  to  blame?  If  both  parties  are  to 
blame,  or  if  neither  party  is  to  blame,  or  if  plaintiff  only  is  to 
blame,  he  cannot  recover.  The  law  does  not  require  that  he  shall 
look  and  listen  in  all  cases  before  crossing  a  street-car  track. 
You  must  decide  from  all  the  circumstances  in  the  case  how  much 
vigilance  and  care  a  man  of  ordinary  prudence  should  use,  in 
crossing  or  in  looking  and  listening  before  he  crosses,  and  in  con- 
tinuing to  look  and  listen  as  he  crosses  these  street-car  tracks 

I.  See  also  Kennedy  v.  St.  Paul  City  R'y  Co.,  59  Minn.  45,  case  next  reported. 
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under  the  circumstances.  A  man  with  a  heavy  load  and  four 
heavy  horses  should  use  more  care  and  vigilance  than  a  man 
driving  a  shorter  team  and  a  lighter  vehicle.  If  you  find  plain- 
tiff was  not  to  blame,  that  he  used  a  reasonable  and  ordinary 
amount  of  care  and  vigilance  in  looking  for  cars,  such  as  he 
should  have  used  under  the  circumstances,  then  you  must 
determine  whether  or  not  the  defendant  was  to  blame,  through 
its  driver.  It  is  the  duty  of  the  defendant  also  to  use  reasonable 
care,  to  see  that  it  does  not  injure  persons  passing  over  its  tracks; 
it  is  the  defendant's  duty  to  use  reasonable  care  to  give  warning 
of  its  approaching  cars  when  it  sees  persons  about  to  cross  or 
approaching  the  crossings  of  its  street-car  track,  or  where  they 
are  likely  to  cross.  It  is  the  defendant's  duty  to  keep  its  cars 
under  reasonable  control  at  such  times;  and  it  is  its  duty  to  run 
at  a  reasonable  rate  of  speed  through  the  crowded  streets  where 
there  is  a  great  deal  of  public  travel.  You  must  decide  whether 
the  driver  of  this  car  did  give  reasonable  warning,  when  he  saw 
this  man  about  to  approach  this  crossing,  or  about  to  cross  these 
tracks ;  whether  he  used  reasonable  care  in  keeping  his  car  under 
bis  control  at  that  time;  whether  he  was  running  at  an  improper 
or  dangerous  rate  of  speed.  A  great  many  accidents  and  injuries 
occur  in  this  world  where  nobody  is  to  blame,  and  the  fact  that 
the  street  car  struck  this  man  is  no  reason  why  he  should  recover 
from  the  company,  unless  it  was  the  fault  of  the  defendant  com- 
pany, and  not  his  fault.* 

**  The  jury  retired  and  were  out  all  night.  The  next  morning 
they  came  into  court  and  reported  that  they  could  not  agree. 
The  judge  sent  them  out  again,  saying:  *  It  is  your  duty,  gentle- 
men, to  use  all  reasonable  efforts  to  come  to  an  agreement  in  this 
case.  We  have  taken  three  days  to  try  it.  The  fact  that  it  is  a 
difficult  case  is  no  reason  why  you  should  not  use  every  honest 
effort  to  come  to  an  agreement,  because  the  next  jury  will  have 
to  do  the  same  thing;  and  if  you  don't  agree,  the  next  one  will 
have  to  try  it.  -  It  makes  expense  to  the  county  and  to  the 
parties.  It  is  your  duty  to  use  every  honest  and  reasonable 
consideration  in  attempting  to  come  to  an  honest  and  fair 
agreement.' 

**  The  jury  retired,  and  soon  after  returned  into  court,  and 
rendered  a  verdict  for  plaintiff,  and  assessed  his  damages  at 
$6,000.  The  defendant  made,  settled  and  filed  a  case,  contain- 
ing all  the  evidence  and  the  charge  to  the  jury,  and  its  requests 
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to  charge,  and  its  various  exceptions  to  the  rulings,  and  moved 
the  court  to  set  aside  the  verdict  and  grant  a  new  trial.  This 
application  was  denied,  and  it  appeals. 

"  Some  of  the  assignments  of  error  mentioned  in  the  opinion 
were  as  follows : 

"  *  Third.  The  District  Court  erred  in  denying  the  motion  of 
appellant  to  direct  a  verdict  for  the  defendant. 

"  '  Fourth.  The  District  Court  erred  in  holding  that  the  evi- 
dence  given  on  the  trial  sustained  the  negligence  alleged  in  the 
complaint. 

**  *  Fifth.  The  District  Court  erred  in  holding  that  the  evidence 
given  on  the  trial  did  not  show  contributory  negligence  on  the 
part  of  the  plaintiff. 

*'  *  Eighteenth.  The  District  Court  erred  in  denying  the  defend- 
ant's  motion  for  a  new  trial. 

'*  *  Nineteenth.  The  District  Court  erred  in  holding  that  the 
verdict  of  the  jury  was  not  contrary  to  law. 

'"  Twentieth.  The  District  Court  erred  in  holding  that  the 
verdict  of  the  jury  was  justified  by  the  evidence. 

'*'  Twenty-first.  The  District  Court  erred  in  holding  that  the 
verdict  of  the  jury  was  justified  by  the  evidence,  and  the  weight 
thercof- 

"*  Twenty-second.  The  District  Court  erred  in  holding  that  the 
evidence  did  not  show  contributory  negligence  on  the  part  of  the 
plaintiff. 

" '  Twenty-sixth.  The  verdict  of  the  jury  is  not  justified  by  the 
evidence. 

"  *  Twenty -seventh.  The  verdict  of  the  jury  is  against  the  evi- 
dence, and  the  weight  thereof.'  " 

KooN,  Whelan  &  Bennett,  for  appellant. 

Merrick  &  Merrick  and  H.  H.  Merrick,  for  respondent. 

Gllflllan,  Ch.  J«  —  The  witness  Walden  showed  himself  com- 
petent to  state  within  what  distance  an  electric-railway  car  going 
at  the  rate  of  fourteen  miles  per  hour  (at  which  rate  some  of  the 
evidence  indicated  the  car  which  injured  plaintiff  was  going)  can 
be  stopped.  He  had  been  conductor  on  such  a  car  two  months, 
must  have  seen  such  cars  stopped  many  hundreds  of  times,  when 
going  at  as  high  a  rate  of  speed  as  they  ordinarily  attain,  and 
was  at  the  time  conductor  on  the  car  which  did  the  injury.  It 
must  be  presumed  that  he  was  an  ordinarily  observant  man,  and, 
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if  so,  he  must  have  been  able  to  express  a  pretty  accurate 
opinion  on  the  point. 

The  evidence  made  a  fair  case  for  the  jury,  both  as  to  the  neg- 
ligence of  the  defendant  and  the  contributory  negligence  of  the 
plaintiff;  so  that  the  third,  fourth,  and  fifth  assignments  of  error 
are  not  well  taken.  And  it  is  the  same  with  the  eighteenth  to 
the  twenty -second,  both  inclusive,  and  the  twenty-sixth  and 
twenty-seventh. 

Whether,  when  a  jury  comes  into  court,  and  reports  that  it 
cannot  agree,  it  shall  thereupon  be  discharged,  or  shall  be  again 
sent  out  to  deliberate  further  upon  the  case,  is  in  the  discretion 
of  the  trial  court ;  and,  before  this  court  could  order  a  new  trial 
because  of  the  jury  having  been  sent  out  again,  clear  abuse  of  dis- 
cretion, resulting  in  prejudice  to  the  party  complaining,  would 
have  to  appear.     Nothing  of  the  kind  appears  in  this  case. 

There  was  no  impropriety  in  the  court  urging  upon  the  jury 
to  use  all  reasonable  efforts  to  come  to  an  agreement,  and  stat- 
ing, as  a  reason  why  they  should  do  so,  that  the  case  was  an 
expensive  one  to  try,  both  to  the  county  and  the  parties. 

The  court  below,  in  its  general  charge,  in  connection  with 
some  requests  to  charge,  given  and  not  excepted  to,  stated 
clearly  and  concisely  the  rules  of  law  applicable  to  the  respective 
rights  of  the  parties  upon  the  street,  and  the  duty  of  each  in 
respect  to  care  in  making  the  crossing,  and  the  matter  of  negli- 
gence or  absence  of  negligence  on  the  part  of  either  or  both  the 
parties.  The  only  objection  to  the  general  charge,  insisted  upon 
in  appellant's  brief,  is  to  a  part  where  the  court,  after  stating  the 
degree  of  care  required  of  each  of  the  parties,  said:  "If  two 
teams  collide  in  the  street,  you  must  determine  by  the  same  rules 
whether  they  were  using  reasonable  care  towards  each  other,  and, 
if  not,  who  is  to  blame.'*  The  only  suggestion  in  the  brief,  of 
error  in  this,  is  that  there  is  a  difference  between  an  electric  car 
running  on  a  fixed  track,  and  a  team  able  to  turn  to  the  right  or 
left.  That  is  an  important  consideration  when  at  the  time  of  the 
collision  the  car  and  other  vehicle  are  passing  along  the  same 
streets,  and  the  question  is  which  ought  to  have  made  way  for 
the  other.  But  the  collision  in  this  case  was  at  a  crossing,  and 
there  is  no  question  which  ought  to  have  turned  to  the  right  or 
left  to  let  the  other  pass.  Requiring  of  those  in  charge  of  an 
electric  car  at  a  street  crossing  the  same  degree  of  care  as  is 
required  of  the  drivers  of  other  vehicles  is  not  stronger  than  was 
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laid  down  in  Shea  v.  St.  Paul  City  R'y  Co.,  50  Minn.  395  (i),  where 
it  was  said :  **  There  is  no  modification  or  exception  that  relieves 
a  street-railway  company  from  exercising  at  least  as  much  care 
to  avoid  collisions  with  other  vehicles  as  the  owners  of  the  latter 
are  required  to  exercise  in  order  to  avoid  collisions  with  the 
cars."  So  that  the  degree  of  care  required  of  a  street-railway 
company  at  a  crossing,  by  the  clause  quoted  from  the  charge,  to 
wit,  that  required  of  the  driver  of  any  other  vehicle,  was  not 
overstated. 

There  were  numerous  requests  to  charge,  some  of  them  very 
long.  Those  on  the  part  of  the  appellant  take  up  over  five  pages 
of  the  paper  book.  There  is  a  growing  tendency  —  not  to  be 
encouraged,  we  think  —  on  the  part  of  attorneys  trying  causes, 
especially  those  where  the  fact  to  be  found  (such,  for  instance,  as 
negligence)  is  to  be  determined  upon  the  consideration  of  numerous 
facts  and  circumstances  proved,  to  make  long  requests,  instruct- 
ing the  jury  what  effect  they  are  to  give  to  one  or  more  of  such 
facts  and  circumstances  in  arriving  at  a  conclusion  on  the  princi- 
pal question.  It  is  frequently,  perhaps  generally,  unsafe  to  give 
such  requests,  as  it  may  induce  the  jury  to  consider  unduly  the 
facts  and  circumstances  specified,  and  leave  out  of  account  others 
that  may  be  entitled  to  materially  modify  their  effect.  Several 
of  appellant's  requests,  which  the  court  refused,  were  of  this 
character.  An  illustration  of  it  is  afforded  by  its  ninth  request, 
which  was,  in  substance,  that  if,  when  plaintiff  first  came  along 
Eleventh,  to  cross  Washington,  he  saw  the  car  approaching, 
and  knew  it  would  cross  the  path  along  which  he  was  moving, 
and  he  drove  his  team  along  such  path,  and  did  not  again  look 
until  such  interval  had  elapsed  that  the  car  was  too  near  to  avoid 
collision,  and  if,  during  such  interval,  had  he  looked,  he  could 
have  avoided  the  collision,  he  was  guilty  of  negligence.  This 
leaves  out  very  important  circumstances,  which,  on  the  question 
of  his  negligence,  the  jury  were  to  consider:  First,  the  distance 
the  car  was  from  him  when  he  saw  it ;  second,  at  what  rate  of 
speed  he  had  a  right  to  suppose  it  was  approaching.  Suppose, 
when  he  saw  it,  the  car  was  so  far  away  that  if  it  came  at  the 
usual  rate  of  speed  he  could  have  easily  passed  before  the  car 
reached  the  crossing.  Certainly,  in  such  case,  it  would  not  be 
negligence  per  se,   as  the  request  assumes,   to  cross  without 

X.  See  abstract  of  the  Shea  case  appended  as  note  to  the  Kennedy  case  next 
herein  reported. 
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looking  a  second  time.  The  fourteenth  request  has  precisely 
the  same  fault. 

When  the  court,  in  its  general  charge,  states  fully,  correctly, 
and  clearly  the  general  rules  that  are  to  control  the  jury  in  their 
deliberations  on  the  facts,  whether  it  will  call  their  attention, 
and,  if  so,  to  what  extent  it  will  call  their  attention,  to  particular 
facts  and  circumstances  tending  to  establish  the  principal  fact, 
such  as  negligence,  is  in  the  sound  discretion  of  the  court.  It 
will  not  be  error  to  decline  to  do  it  at  all,  though,  if  it  do  it  in 
such  a  way  as  to  mislead  the  jury,  it  will  be  error.  Of  course, 
where  the  fact  proved  is  conclusive  upon  the  fact  to  be  found,  as 
proof  of  an  attempt  to  cross  a  steam  railway  without  looking  and 
listening,  when  there  is  nothing  to  prevent  the  party  looking  or 
listening,  and  by  doing  so  he  can  avoid  the  danger,  is  conclusive 
of  his  negligence,  the  court  must  so  instruct  the  jury.  The 
appellant's  eleventh,  twelfth,  and  thirteenth  requests  were  merely 
the  application,  to  particular  facts  and  circumstances  specified, 
of  the  rules  which  the  court  had,  in  its  general  charge  or  in 
requests  given,  stated  to  the  jury,  and  it  was  proper  to  leave  it 
to  them  to  make  the  application. 

The  giving  of  plaintiff's  fourth  request  is  assigned  as  error. 
That  request  comes,  at  least,  very  near  to  being  obnoxious  to 
the  criticism  we  have  made  upon  several  requests  on  the  part  of 
the  defendant,  and  it  is  necessary  to  consider  if  it  could  have 
misled  the  jury.  It  may  be  divided  into  two  parts,  —  the  first 
relating  to  the  question  of  plaintiff's  negligence;  the  second,  to 
that  of  defendant's  negligence.  The  first  part  is  the  proposition 
that  if,  when  plaintiff  was  about  to  cross,  the  car  was  not  on 
that  portion  of  the  street  over  which  he  attempted  to  cross,  and 
was  not  threateningly  near  or  threateningly  approaching  the  same, 
or  if  there  was  nothing  to  warn  the  plaintiff  of  the  approach,  or 
of  the  rate  of  speed  at  which  it  was  approaching,  he  might  law- 
fully drive  across  said  track.  The  objection  to  this  part  of  the 
request  is  that  it  ignores  the  conceded  fact  in  the  case,  —  that 
he  saw  the  car  as  he  approached  the  crossing,  from  which  it  is 
claimed  that  warning  of  the  car's  approach  was  unimportant. 
As  he  was  about  to  cross  he  saw  the  car  just  coming  off  of 
Twelfth  avenue,  nearly  a  block  away  from  him,  and  there  was  no 
evidence  that  he  saw  it  again  till  he  was  already  on  the  track  and 
it  was  too  late  for  him  to  avoid  the  collision.  The  request  is  to  be 
understood,  and  the  jury  must  have  understood  it,  with  reference 
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to  that  situation.  If  he  had  no  other  notice  of  the  approach 
than  having  seen  it  a  block  away,  and  no  warning  that  it  was 
approaching  at  such  rate  of  speed  that  he  could  not  safely  attempt 
to  cross,  he  had  a  right  to  do  so,  unless  he  was  bound,  seeing  it 
at  that  distance,  to  stop  till  it  passed.  But,  as  held  in  the  Shea 
case,  50  Minn.  395,  a  car  on  a  street  railway  has  not,  as,  from 
the  necessity  of  the  case,  has  a  train  on  an  ordinary  steam  rail- 
way, a  priority  of  way  at  the  crossing.  Of  course  it  would  be 
negligence  to  attempt  it  when  one  has  reason  to  believe  that  the 
car  cannot  be  controlled  or  checked  so  as  to  avoid  a  collision 
before  he  gets  across.  But,  with  the  uncontradicted  evidence  in 
the  case  as  to  the  distance  within  which  the  car  could  be  stopped, 
one  seeing  it  nearly  a  block  away,  as  he  was  about  to  go  upon 
the  crossing,  would  not  have  any  reason  to  suppose  it  dangerous. 
There  was  no  error  in  that  part  of  the  request.  After  what  we 
have  stated  above  from  the  request,  it  continued:  **And  if,  in 
the  exercise  of  ordinary  care,  as  a  prudent  person,  in  so  doing, 
he  was  injured  through  the  negligence  of  the  defendant,  etc." 
Then  follows  the  specification  of  acts  or  neglects  which  the  court, 
in  effect,  charged  would  be  negligence.  The  first  of  these,  to 
which  attention  is  called  by  appellant's  brief,  is:  "If  said  car 
was  running  at  a  high  and  dangerous  rate  of  speed."  There  can 
be  no  question  that,  upon  much  traveled  streets  in  a  city,  that 
would  be  negligent.  The  second  is:  If  the  person  in  charge 
''was  not  then  on  the  lookout,  and  did  not  then  have  his  car 
under  control;  did  not  use  the  proper  means  or  necessary  means 
to  stop  said  car,  and  avoid  such  collision."  What  is  then  indi- 
cated as  the  duty  of  one  in  charge  of  such  a  car  is  not  higher 
than  would  be  required  of  an  ordinary,  prudent  person  in  pro- 
pelling through  the  thronged  streets  of  a  city  so  dangerous  a 
vehicle  as  an  electric  car.  The  neglect  of  that  duty  would  be 
negligence. 

The  damages  allowed  were  large,  but,  in  view  of  the  injuries 
sustained  by  plaintiff,  —  severe,  lasting,  and  liable  to  terminate 
fatally,  —  we  do  not  consider  them  excessive. 

Order  affirmed. 
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KENNEDY  v.  ST.  PAUL  CITY  RAILWAY 

COMPANY. 

Supreme  Courts  Minnesota,  October  Term,  ^^94> 

[Reported  ia  59  Miaa.  45.] 

COLLISION  BETWEEN  WAGON  AND  STREET  CAR  —  EVIDENCE — 
DAMAGES.  —  I.  Held^  thai  the  evidence  was  sufficieot  to  justify  the 
verdict  upon  the  issues  as  to  defendant's  negligence  and  plaintiff's  con- 
tributory negligence  (i). 

2.  But  hfld,  also,  that  the  damages  awarded  were  excessive. 

3.  Order  denying  a  new  trial  denied  on  condition  that  plaintiff  consent  to  remit 

$1,000. 
(Syllabus  by  the  Court.) 

Appeal  by  defendant,  the  St.  Paul  City  Railway  Company, 
from  an  order  of  the  District  Court  of  Ramsey  County. 

"April  28,  I893,  the  plaintiff,  Charles  Kennedy,  was  a  laundry- 
man.  He  undertook  to  drive  his  laundry  wagon  across  the 
street-railway  tracks  in  Wabasha  street,  between  Eighth  and 
Ninth  streets,  St.  Paul.  An  electric  street  car  struck  his  laundry 
wagon  and  overset  it  and  hurt  plaintiff's  left  foot.  He  brought 
this  action  to  recover  damages,  claiming  he  was  exercising  due 
care  and  that  defendant's  motoneer  was  careless  and  negligent 
and  caused  his  injury.  Plaintiff  obtained  a  verdict  for  $3,100. 
Defendant  moved  for  a  new  trial.  Being  denied,  it  appeals. 
The  discussion  here  was  mainly  on  the  evidence,  whether  or  not 
it  supported  the  verdict."  Order  denying  new  trial  affirmed  on 
conditions. 

MUNN,  BOYESEN  &  Thygeson,  for  appellant. 

J.  C.  Mangan  and  John  D.  O'Brien,  for  respondent. 

Mitchell,  J.  —  This  is  one  of  a  class  of  cases  frequently 
appealed  to  this  court,  involving  issues  purely  of  fact,  where  we 
have  considerable  doubt  whether  those  issues  were  rightly 
decided,  but  the  evidence  is  such  that  an  appellate  court  would 
not  be  warranted  in  disturbing  the  verdict  of  the  jury.  In 
determining  whether  the  injury  to  the  plaintiff  was  caused  by  his 
own  negligence  or  by  that  of  defendant's  servants,  the  most 
important,  if  not  the  decisive,  question  was  whether  the  plaintiff 

I.  See  also  Watson  v,  Minneapolis  crossings,  and    the  relative  rights  of 

Street  R'y  Co.,  53  Minn.  551,  preced-  street  cars  and  other  Tehicles  in  the 

ing  case  reported,  in  which  the  qaes-  streets  is  discussed, 
tion  of  care  required  of  street  cars  at 
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attempted  to  drive  across  the  railway  track  in  front  of  an 
approaching  car  already  in  motion,  or  whether,  when  he  drove 
upon  the  track,  the  car  was  standing  still,  but  was  afterwards 
started,  and  struck  his  vehicle  before  he  had  time  to  get  across. 
If  the  former  was  the  fact,  he  could  not  recover,  for  it  would  be 
the  grossest  kind  of  negligence  to  attempt  to  drive  across  the 
track  right  in  front  of  an  approaching  car,  and  within  so  short  a 
distance  of  it  that  the  motoneer  could  not,  in  the  exercise  of  rea- 
sonable diligence,  stop  the  car  in  time  to  prevent  a  collision.  On 
the  other  hand,  if  the  car  was  standing  still  when  plaintiff  started 
across  the  track,  we  think  that,  notwithstanding  the  fact  that  he 
knew  that  the  car  would  shortly  start,  the  questions  of  the 
motoneer's  negligence  and  of  plaintiff's  contributory  negligence 
were  for  the  jury.  While  we  are  impressed,  as  the  trial  judge 
seems  to  have  been,  with  the  feeling  that  the  evidence  of  con- 
tributory negligence  was  quite  strong,  yet,  if  plaintiff  is  to  be 
believed  (which  was  a  question  for  the  jury),  his  act  was  not  an 
attempt  to  swing  across  the  track  in  front  of  an  approaching  car, 
nor  an  attempt  to  cross  heedlessly,  without  regard  to  existing 
conditions,  but  an  attempt  to  cross  in  front  of  a  car  that  was 
standing  still,  and  which  did  not  start  until  his  horse  was  upon 
the  track.  In  view  of  the  relative  rights  of  street  cars  and  other 
vehicles  in  the  streets,  as  defined  by  this  court  in  Shea  v.  St. 
Paul  City  R*y  Co.,  50  Minn.  395  (i),  and  Watson  z'.  Minneapolis 
Street  R'y  Co.,  53  Minn.   551  (2),  and  in  view  of  the  further 

r.  In  Shea  v,  St.  Paul  City  R'y  a  new  trial,  but  vras  denied.    On  ap- 

Co  .  50  Minn.  395  {1892),  it  appeared  peal,   order    denying   new    trial    was 

that   the    plaintiff,   John   C.   Shea,    a  affirmed. 

iveryman,  was,  on  January  26,  1891,  It  was  held  in  the  Shea  case,  supra, 
at  ten  o'clock  in  the  forenoon,  driving  that  the  degree  of  care  required  at  the 
his  team  and  hack  east  along  Eighth  crossing  of  a  highway  and  an  ordinary 
street  in  St.  Paul.  In  crossing  Jack-  steam  railroad  is  not  the  test  of  care 
son  street  his  carriage  was  struck  by  required  in  crossing  the  track  of  a  street 
the  electric  street-railway  cars  of  de-  railroad  on  a  public  street.  Hence  the 
fendant,  going  south,  and  he  was  in-  rule  in  the  former  case  that  one  a  p. 
jnred,  and  bis  hack  overturned  and  proachlng  the  crossing  roust  look  up 
broken.  He  brought  this  action,  and  down  the  track  before  attempting 
claiming  the  collision  was  caused  by  to  cross  is  not  necessarily  applicable  to 
the  negligence  of  defendant.  It  an-  the  latter.  The  failure  to  do  so  is  not, 
swered.  denying  negligence  on  the  part  as  a  matter  of  law,  negligence. 
of  its  servants,  and  alleging  contribu- 
tory negligence  on  his  part  in  not  keep-  2.  See  Watson  v,  Minneapolis  Street 
ing  out  of  the  way.  Plaintiff  had  a  R'y  Co.,  53  Minn.  551,  preced*mg  case 
verdict  for  $800.     Defendant  moved  for  reported  herein. 
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well-known  fact  that,  in  many  of  our  city  thoroughfares,  street 
cars  pass  so  frequently  that  if  a  person  had  no  right  to  cross  in 
front  of  a  standing  car  he  might  have  to  wait  indefinitely,  no 
court  could  say,  as  a  matter  of  law,  that  to  do  so  was  negligence. 
Other  vehicles  being  in  the  lawful  use  of  the  street,  as  well  as 
street  cars,  reasonable  care  would  require  that  the  motoneer, 
before  starting  his  car,  should  look  to  see  that  the  track  imme- 
diately in  front  of  him  was  clear,  and,  if  he  saw  any  one  then 
crossing  it,  to  wait  long  enough  to  avoid  a  collision.  Taking,  as 
a  basis  of  calculation,  the  testimony  of  witnesses  as  to  the  rela- 
tive rates  of  speed  of  the  car  and  of  plaintiff's  vehicle,  and  the 
distance  traveled  by  each  from  its  starting  point,  counsel  for 
defendant  attempts  a  mathematical  demonstration  that  the  car 
must  have  been  in  motion  before  plaintiff  drove  upon  the  track. 
This  kind  of  an  argument  is  frequently  resorted  to  in  this  class 
of  cases,  and,  like  any  other  mathematical  demonstration,  would 
be  conclusive,  if  it  was  certain  that  the  premises  assumed  were 
correct.  But  experience  teaches  that  witnesses  are  usually 
exceedingly  inaccurate  in  their  estimates  of  short  distances  and 
short  periods  of  time,  as  well  as  of  rates  of  speed,  and  hence 
arguments  founded  on  any  such  basis  are  often  fallacious,  and 
seldom  conclusive. 

Counsel  also  claims  that  the  only  allegation  of  negligence  in 
the  complaint  was  the  failure  of  the  motoneer  to  ring  the  gong 
before  starting  the  car,  and  that  upon  that  issue  the  plaintiff 
failed  to  establish  his  case  by  evidence.  Without  stopping  to 
consider  whether  this  is  the  correct  construction  of  the  language 
of  the  complaint,  it  is  enough  to  say  that  it  is  apparent  from  the 
record  that  the  case  was  not  tried  upon  any  such  narrow  con- 
struction of  the  pleading.  As  the  case  was  tried  and  submitted 
to  the  jury,  particularly  in  the  charge  of  the  court,  it  is  clear  that 
the  alleged  failure  to  ring  the  gong  was  only  one,  and  that  not 
the  most  important,  of  the  issues  litigated  by  consent  of  the 
parties. 

We  agjee  with  the  trial  judge  that  the  newly  discovered  evi- 
dence was  merely  cumulative,  and  we  are  of  opinion  that  there 
was  no  error  in  his  refusing  a  new  trial  on  that  ground. 

2.  But,  while  we  are  of  opinion  that  we  cannot  interfere  with 
the  finding  of  the  jury  on  the  issues  of  negligence  and  contribu- 
tory negligence,  yet  we  are  clearly  of  opinion  that  the  damages 
awarded  are  excessive.     We  appreciate  the  extreme  caution  that 
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courts,  especially  appellate  courts,  should  exercise  in  interfering 
with  the  amount  of  damages  awarded  by  juries  in  this  class  of 
cases;  but  that  there  is  a  limit  beyond  which,  if  a  jury  goes,  the 
court  ought  to  interfere,  is  well  settled.  There  is  such  a 
tendency  on  the  part  of  juries,  at  least  in  certain  classes  of  cases, 
to  award  excessive  damages,  that,  if  courts  did  not  sometimes 
exercise  their  corrective  power,  great  wrongs  would  be  committed  | 

under  the  guise  of  judicial  forms.  It  appears  from  the  evidence 
that,  when  the  car  (which  by  this  time  had  been  slowed  up  to  a  f 

low  rate  of  speed)  collided  with  plaintiff's  wagon,  his  foot  was  j 

caught  between  the  car  and  the  wagon.     The  only  injury  plain- 
tiff sustained  was  to  this  foot.     The  only  important  evidence  as  | 
to  the  nature  and  extent  of  these  injuries  is  the  testimony  of  the 
plaintiff  himself,  and  of  his  attending  physician.     Both  agree                            , 
that  no  bones  were  broken,  but  that  the  foot,  particularly  the  ' 
heel,  was  quite  seriously  bruised,  and  swelled  up  badly,  and  was 
quite  painful.     It  was  some  six  weeks  before  plaintiff  could  walk 
on  it,  during  which  time  he  had  to  use  crutches,  and  was  inca- 
pacitated in  whole  or  in  part  from  attending  to  his  business, 
which  was  that  of  laundryman.     The  plaintiff  testified  that  at  the 
time  of  the  trial,  which  was  about  six  months  after  the  injury, 
there  was  a  numbness  or  lack  of  feeling  in  some  of  his  toes,  and 
that  his  foot  or  ankle  still  pained  him  when  he  set  his  weight 
down  on  it,  and  that  it  pained  him  quite  badly  at  certain  changes 
of  the  weather.     The  physician  testified  that  the  foot  was  badly 
bruised  on  both  sides  and  back  of  the  heel,  and  that  the  muscles 
were  contused.     He  also  testified  that  it  was  his  opinion,  in  view 
of  the  position  in  which  he  found  the  foot,  that  the  ligaments  at 
the  side  of  the  heel  had  been  distended  or  torn  from  their  attach- 
ments, and  if  so  that  they  would  never  come  back  to  their  place, 
unless  there  is  new  tissue  formed,  and  as  a  consequence  the  ankle                           i 
would  be  permanently  weakened,  or  its  movement  impaired  so 
as  to  be  liable  to  turn  to  one  side,  particularly  in  fast  walking  or                            < 
jumping.     Here,  then,  we  have  a  case  of  badly  bruised  foot  (but 
no  bones  broken),  which  incapacitated  plaintiff  from  walking  on 
it,  and  compelled  him  to  use  crutches  for  six  or  eight  weeks,  and 
which  was  quite  painful,  and  the  pain  from  which  still  troubled 
him  somewhat  at  times  at  the  date  of  the  trial.     The  only  claim 
of  permanent  injury  is  that  the  ankle   will  be  weakened   on 
account  of  supposed  injury  to  the  ligaments  on  the  sides,  and 
this  is  wholly  based  on  the  mere  opinion  of  the  physician — First, 
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that  the  ligaments  were  injured;  and,  second,  that  such  injury 
would  render  the  ankle  permanently  weak.  Aside  from  the  gen- 
erally uncertain  character  of  expert  evidence  of  this  kind,  it  is 
not  unfair  to  say  that  the  evidence  of  this  physician  on  the  sub- 
ject was  peculiarly  vague  and  unsatisfactory.  On  this  slender 
foundation  of  evidence  does  the  claim  for  permanent  injury  rest. 
The  jury  awarded  plaintiff  $3,100,  made  up,  as  we  assume,  of 
$50  for  damage  to  his  wagon,  $50  for  his  physician's  bill,  and 
$3,000  for  the  injury.  Conceding  that  the  evidence  establishes 
the  fact  that  the  ankle  will  be  permanently  weaker  than  before, 
there  is  no  evidence  that  this  does  or  will  diminish  plaintiff's 
earning  capacity,  or  at  all  interfere  with  his  going  about  his  busi- 
ness, or  with  his  walking  in  any  usual  or  ordinary  way.  If 
$3,000  is  to  be  allowed  for  such  an  injury,  at  what  sums  shall  the 
loss  of  a  foot,  a  hand,  a  leg,  or  arm  be  estimated  ?  At  the  same 
ratio  such  losses  would  warrant  recoveries  far  beyond  any  prece- 
dent, and  which  would  be  liable  to  bankrupt  any  business  in  the 
country.  The  proper  test  is  not  what  counsel  for  plaintiff  sug- 
gested on  the  argument,  viz.,  for  what  sum  would  any  one  be 
willing  to  suffer  such  an  injury.  Most  people  would  be  unwilling 
to  lose  a  limb  for  all  the  gold  in  the  world.  But  the  law  does 
not  assume  to  compensate  injured  persons  on  any  such  basis. 
There  is  a  sense  in  which  no  amount  of  money  will  compensate  a 
man  for  a  serious,  permanent  personal  injury.  But  all  the  law 
attempts  to  do  is  to  compensate  him  as  far  as  money  will  do  it; 
and  for  manifest,  practical  considerations,  there  must  be  some 
reasonable  limits  to  the  amount  of  this  compensation.  Our  con- 
clusion is  that,  giving  the  plaintiff  the  benefit  of  everything  which 
the  evidence  at  all  tends  to  prove,  and  allowing  him  the  largest 
amount  which  that  evidence  would  warrant,  a  verdict  in  excess 
of  $2,100  ought  not  to  be  sustained.  Ordered,  that  a  new  trial 
be  granted,  unless  the  plaintiff,  within  twenty  days  after  filing 
the  remittitur  in  the  District  Court,  voluntarily  consents  to  remit 
all  of  the  verdict  in  excess  of  $2, 1 00,  in  which  event  a  new  trial 
will  be  denied. 

Motion  for  rehearing  denied. 
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O'CONNELL  V.  ST.  PAUL  CITY  RAILWAY 

COMPANY. 

Supreme  Courts  Minnesota^  May  Term^  i8g6, 

[Reported  ia  64  Minn.  466.] 

COLLISION  BETWEEN  CABLE  CAR  AND  WAGON  — CONTRIBUTORY 
NEGLIGENCE.  —  -^^/</,  In  an  action  broagfat  to  recover  damages  received 
in  a  collision  between  a  cable  car  and  plaintiff,  who  was  driving  a  horse 
attached  to  a  wagon,  that,  construing  plaintiff's  testimony  as  to  the  manner 
of  the  collision  in  connection  with  a  certain  special  finding  of  the  jury,  he 
was  guilty  of  contributory  negligence,  and  that  a  verdict  in  his  favor  must 
be  set  aside. 
(Syllabus  by  the  Court) 

Appeal  by  defendant  from  an  order  of  the  District  Court  for 
Ramsey  County.  The  facts  are  stated  in  the  opinion.  Order 
reversed. 

MUNN,  Boyesen  &  Thvgeson,  for  appellant. 
John  E.  Strvker,  for  respondent. 

Collins^  J.  —  This  action  grew  out  of  a  collision  on   Selby 

avenue,  in  St.  Paul,  between  plaintiff,  who  was  driving  a  horse 

attached  to  a  wagon,  in  an  easterly  direction,  and  a  grip  car 

running  westerly  on  defendant's   cable  line.     The  negligence 

attributed  to  defendant,    according  to  the  complaint,   was   in 

maintaining,  at  the  point  in  question,  a  cable  slit  of  an  unusual 

and  dangerous  width  and  construction,  in  which  plaintiff's  horse 

caught  his  foot,  and,  while  so  caught,  the  employee  in  charge  of 

the  grip  car  ran  into  him,  causing  the  injuries  complained  of. 

By  the  answer  it  was  alleged  that  the  injuries  were  caused  solely 

because  the  horse  suddenly  and  unexpectedly  turned  from  his 

course,  and  jumped  directly  in  front  of  the  grip  car  as  it  was 

being  propelled  along  the  rails  in  the  usual  and  ordinary  manner. 

It  was  also  alleged  that  the  slit  was  not  unusually  or  dangerously 

wide,  or  of  unusul  or  dangerous  construction,  and,  further,  that 

the  horse  was  not  caught  in  the  slit.     At  the  trial  two  special 

questions  were  submitted  to  the  jury,  — the  first.  Was  the  horse 

caught  in  the  cable  slit?    The  second,  Did  the  horse  suddenly 

and  unexpectedly  turn  from  his  course,  and  jump  in  front  of  the 

car?    Both  of  these  questions  were  answered  in  the  negative,  and 

then  the  jury  returned  a  general  verdict  for  plaintiff,  but  in  a 

ridiculously  small  amount,  if  he  was  entitled  to  recover  at  all. 
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By  reason  of  the  negative  answer  to  the  first  of  these  questions, 
one  very  important  feature  has  been  eliminated  from  the  plain- 
tiff's case.  The  defendant  has  thereby  been  relieved  of  the  con- 
sequences of  a  charge  that  the  cable  slit  was  unusually  and 
dangerously  wide,  and  when  examining  the  evidence  for  the  pur- 
pose of  passing  upon  the  contention  of  defendant's  counsel  that, 
from  plaintiff's  own  testimony  it  appeared  that  defendant's 
employees  were  not  negligent  in  any  degree,  and  also  that  it  was 
conclusively  established  that  plaintiff  was  guilty  of  contributory 
negligence,  this  court  is  relieved  from  a  consideration  of  testi- 
mony tending  to  show  that  the  horse  did  catch  one  of  his  front 
hoofs  in  the  slit,  and  was  unable  to  move.  Thus  stripped,  the 
evidence,  construed  most  favorably  for  plaintiff,  was  as  follows : 
He  was  well  acquainted  in  the  locality;  knew  about  the  move- 
ments of  the  cable  cars,  and  the  method  of  handling.  He  knew 
at  what  rate  of  speed  the  cars  usually  ran,  —  about  twelve  miles 
an  hour,  —  and  supposed  the  car  which  struck  his  horse  was  run- 
ning at  about  that  rate.  He  knew  that  sometimes  the  calks  upon 
horses'  shoes  would  catch  in  the  slit,  and  *'made  it  a  point  to 
walk  across  the  cable  track.  I  had  been  caught  two  or  three 
times."  While  driving  east,  in  broad  daylight,  on  the  north 
side  of  the  track,  at  a  sharp  trot,  —  about  eight  miles  an  hour, 
—  he  saw  the  car  approaching,  when  it  was  some  distance  away ; 
and  then  he  turned  his  horse  to  cross  diagonally  to  the  south  side 
of  the  track,  slackening  the  speed  of  his  horse  as  he  turned. 
When  asked  to  state  the  distance  from  the  car  to  himself  when 
he  started  to  cross,  his  answer  was,  **  Well,  I  couldn't  tell,  any 
more  than  what  I  had  always  considered  a  safe  distance. "  Upon 
being  pressed  for  a  further  estimate  of  the  distance,  he  replied, 
*'  Well,  I  should  put  it  about  seventy-five  to  one  hundred  feet." 
The  plaintiff  also  gave  it  as  his  opinion  that  when  the  horse  first 
reached  the  rails  the  car  was  from  fifty  to  sixty  feet  away,  and, 
further,  that  about  two  seconds  of  time  would  have  then  been 
required  for  crossing  and  clearing  the  path  of  the  approaching 
car.  So  that,  according  to  his  version  of  the  occurrence,  plain- 
tiff undertook  to  effect  a  crossing  which  would  consume  two 
seconds,  if  he  moved  along  without  delay,  while  the  car  —  run- 
ning upon  a  fixed  track,  and  unable  to  deviate  therefrom  —  passed 
over  ground  which  it  would  cover  in  four  or  five  seconds,  as 
plaintiff  well  knew.  To  put  it  in  another  form,  the  car  would  be 
at   the  crossing  point   in   four  or   five  seconds,   and   plaintiff 
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•deliberately  took  the  chances  of  driving  his  horse  and  wagon  in 
front  of  it,  in  occupying  its  pathway  for  half  that  time,  and  in 
safely  escaping  a  collision.  And  this  was  without  any  real 
or  pressing  necessity,  for  the  only  reason  given  by  plaintiff  for 
crossing  the  track  at  all  was  that  when  he  saw  the  car,  seventy- 
five  or  one  hundred  feet  distant,  there  was  a  pair  of  horses,  draw- 
ing a  wagon,  about  abreast  of  the  car,  coming  towards  him  on  a 
walk,  and  on  the  same  side  of  the  track,  and  that  he  crossed  to 
avoid  meeting  the  car  and  the  team  at  the  same  time,  —  a  thing 
which  would  not  have  naturally  occurred,  for  the  car,  running 
twelve  miles  an  hour,  would  have  passed  the  walking  team  and 
the  wagon  long  before  the  latter  and  plaintiff's  horse  met.  And, 
even  if  this  were  not  the  case,  common  prudence  would  have 
suggested  that  plaintiff  stop  his  horse  where  he  was  until  the  car 
had  passed  him,  rather  than  depend  upon  two  or  three  seconds 
of  time,  which  he  might  have,  as  a  margin,  should  he  cross  the 
track  without  being  delayed.  But  the  finding  of  the  jury  that 
the  horse  was  not  caught  in  the  slit,  taken  in  connection  with 
the  fact  —  which  stands  admitted  —  that  he  was  struck  by  the 
-car  on  the  left  fore  shoulder,  and  therefore  before  he  had  more 
than  fairly  gotten  upon  the  track,  shows  quite  conclusively  that, 
when  plaintiff  attempted  to  drive  across,  the  car  was  much  nearer 
than  he  anticipated,  and  was  almost  upon  him.  In  fact,  if  the 
horse  did  not  stop  of  his  own  accord,  or,  for  some  unexplained 
reason,  was  not  stopped  by  its  driver,  he  walked  no  more  than 
eight  or  ten  feet  after  he  was  turned  from  his  course  before  the 
collision  came.  So,  if  we  assume  that  he  walked  rapidly,  —  say 
at  the  rate  of  three  miles  an  hour,  —  the  car  could  not  have  been 
to  exceed  forty  feet  distant  when  plaintiff  first  started  the  animal 
in  the  direction  of  the  track.  It  seems  evident  that  plaintiff 
placed  himself,  according  to  his  own  story,  in  a  place  of  great 
danger,  and  that  the  proximate  cause  of  the  collision  was  his  own 
negligence.  For  that  reason  the  verdict  cannot  stand. 
Order  reversed,  and  a  new  trial  granted. 

COLLISION  BETWEEN  TRAINS  —  DAMAGE  TO  PROP- 
ERTY.  —  In  CHICAGO,  ST.  PAUL  &  KANSAS  CITY  RAILWAY 
COMPANY  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
CO.,  56  Minn.  406  {^January  Term^  i^94)y  ^^  appeal  by  defendant, 
the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  from  an 
order  of  the  District  Court,  Ramsey  county,  the  facts  are  as 
Vol.  XII  — II 
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follows:  '•  On  October  29,  1891,  at  four  o'clock  in  the  morning,  a 
collision  occurred  at  the  grade  crossing  in  Taopi,  Mower  county, 
between  the  north-bound  passenger  train  of  the  Chicago,  St.  Paul 
and  Kansas  City  Railway  Company  and  the  west-bound  freight  train 
of  the  defendant.  The  damage  to  plaintiff's  train  was  $1,619  l^y 
and  to  defendant's,  $2,093.77.  There  was  a  contract  between  the 
two  corporations  as  to  right  of  way  at  this  crossing  as  follows:  '  In 
the  passage  of  the  respective  trains  of  the  parties  hereto  over  the 
aforesaid  crossing,  if  passenger  trains  of  each  of  said  parties  arrive 
at  said  crossing  simultaneously,  the  passenger  trains  of  the  party  of 
the  first  part,  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany, shall  have  preference  in  passing  over  said  crossing,  over  the 
passenger  trains  of  the  party  of  the  second  part,  the  Chicago,  St. 
Paul  and  Kansas  City  Railway  Company.  In  like  manner,  freight 
trains  of  the  party  of  the  first  part  shall  have  preference  over  freight 
trains  of  the  party  of  the  second  part;  but  in  all  cases  passenger 
trains  shall  have  preference  over  freight  trains.'  Each  party  con- 
tended that  the  collision  was  caused  by  the  fault  and  negligence  of 
the  servants  of  the  other,  and  this  action  was  brought  to  determine 
the  contention.  The  jury  found  for  the  plaintiff,  the  Chicago,  St. 
Paul  and  Kansas  City  Railway  Company."  The  court  reviewed  the 
evidence  which  was  held  sufficient  to  sustain  verdict  for  plaintiff  for 
$1,780.38,  and  affirmed  order  denying  motion  for  new  trial. 

COLLISION  BETWEEN  TRAINS  —  PASSENGERS  IN- 
JURED. —In  PRATT  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL 
R'Y  CO.,  CLARK  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL  R'Y 
CO.,  38  Minn.  455  (1888),  two  actions  for  injuries  arising  out  of 
same  accident,  namely,  collision  of  passenger  train  (on  which  plain- 
tiffs were  passengers)  with  a  freight  train  at  a  crossing,  in  which 
verdicts  were  rendered  for  plaintiffs  (in  the  first  case  for  $3,500  and 
in  the  second  for  $5,500),  order  denying  defendant  new  trial  was 
affirmed,  the  plaintiff  in  first  case  submitting  to  reduction  of  verdict 
to  $1,750,  and  in  the  second  to  $2,500. 

ENGINEER  INJURED  IN  COLLISION.  —  See  HALL  V.  CHI- 
CAGO, BURLINGTON  &  NORTHERN  R.  R.  CO.,  46  Minn.  439 
(1891),  where  engineer  of  defendant's  passenger  train  was  injured  in 
collision  with  freight  cars;  defendant's  appeal  from  order  denying 
new  trial  on  plaintiff  consenting  that  the  verdict  of  $40,133.33,  be 
reduced  to  $25,000;  order  affirmed.  (The  verdict  in  the  Hall  case  is 
one  of  the  largest  rendered  in  Minnesota  in  a  personal  injury  case,  but 
while  large  (even  on  reduction)  it  was  not  considered  excessive, 
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where  plaintiff,  an  able-bodied  young  man,  capable  of  earning  a 
good  income  from  his  profession,  was  rendered  an  almost  helpless 
cripple  and  invalid  for  life.) 

WHERRY  V.  DULUTH,  MISSABE  AND  NORTHERN 

RAILWAY  COMPANY. 

Supreme  Courts  Minnesotay  May  Tertn^  iSg6. 
[Reported  in  64  Minn.  415.] 

KNOWLEDGE  OF  DANGER  — TRAIN  AT  STREET  CROSSING  — PER- 
SON CLIMBING  OVER  FREIGHT  CAR— BACKING  TRAIN  — CON- 
TRIBUTORY NEGLIGENCE.  —  i.  The  fact  that  a  danger  is  known  will 
preclude  a  recovery  in  case  of  injury,  where  such  danger  is  apparent  and 
imminent,  and  of  such  a  character  as  to  impose  upon  one  who  undertakes 
to  pass  it  a  hazard  that  an  ordinarily  prudent  man  would  not  incur.  A  per- 
son has  no  right  to  cast  himself  upon  a  known  danger,  when  the  act  sub- 
jects him  to  immediate  and  great  peril. 
3.  The  plaintifiF  approached  a  street  crossing,  and  found  it  blocked  by  a  freight 
train.  It  was  apparent  that  the  train  was  liable  to  statt  at  any  moment. 
After  waiting  at  least  twenty  minutes,  plaintiff  attempted  to  cross  by  climb- 
ing up  between  the  cars,  some  250  feet  from  the  engine,  and  was  injured  by 
the  sudden  backing  up  of  the  train,  no  signal  or  warning  having  been  given, 
Held^  under  all  the  facts  of  this  case,  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  as  a  matter  of  law,  wnich  would  prevent  a  recovery  (i). 

3.  That  other  men  have  attempted  or  performed  reckless  and  negligent  acts  of 

a  certain  character  cannot  be  allowed  to  justify  or  excuse  one  who  attempts 
or  performs  the  same  reckless  and  negligent  act. 

4.  Held,  further,  that  there  was  no  evidence  which  would  have  justified  the  jury 

in  finding  that  the  employee  who  backed  the  train  knew  at  the  time  that 
plaintil!  was  in  a  dangerous  place,  or  had  reason  to  suppose  that  he  was 
attempting  to  cross  the  train. 

5.  Held,  also,  that  the  trial  court  did  not  err  when  refusing  to  grant  plaintiff's 

motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence. 
(Syllabus  by  the  Court.) 

Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for 
St.  Louis  County  in  favor  of  defendant.  The  facts  appear  in  the 
opinion.    Judgment  affirmed, 

George  L.  Spangler,  for  appellant. 

Cotton,  Dibell  &  Reynolds,  for  respondent. 

Collins,  J.  —  This  was  an  action  brought  to  recover  for  injuries 
said  to  have  been  caused  by  the  negligence  of  defendant's  serv- 
ants while  in  charge  of  one  of  its  freight  trains  at  Virginia,  in  this 

I.  Pedestrians  injured  at  crossing  or  on    to  accidents  at  crossings  or  on  railroad 
railroad  track.  —  See  note,   at  end  of    tracks. 
this  case,  of  Minnesota  cases  relating 


164  American  Negligence  Cases, 

State.  At  this  point  the  track  ran  north  and  south,  while  Chest- 
nut street  crossed  it  at  right  angles.  About  five  o'clock  in  the 
afternoon  of  the  day  in  question,  plaintiff,  on  foot,  approached 
this  crossing  from  the  west,  on  his  way  to  a  point  easterly,  a  mile 
or  two  beyond  the  crossing,  and  found  the  train  obstructing  the 
way,  the  engine  headed  to  the  south.  It  had  been  at  a  stand- 
still at  this  point  for  several  minutes,  and  it  was  shown  upon  the 
trial  that  during  the  time  defendant's  trains  had  been  running  to 
this  point  (about  three  months)  it  had  been  the  common  practice 
to  blockade  this  crossing  with  cars  for  twenty  or  thirty  minutes 
at  a  time,  and  that,  while  some  pedestrians  went  around  the 
obstructions,  others  climbed  over  or  crawled  between  the  cars. 
After  waiting  a  few  minutes,  standing  at  a  distance  of  some 
thirty  feet  from  the  train,  and  over  250  feet  from  the  engine, 
plaintiff  stepped  forward,  and  attempted  to  climb  up  between  a 
flat  and  a  box  car.  While  engaged  in  so  doing,  the  train  was 
suddenly,  and  without  signal  or  warning,  it  was  claimed,  backed 
up,  catching  and  crushing  one  of  plaintiff's  feet.  When  counsel 
rested  plaintiff's  case  upon  the  trial,  it  was  dismissed  by  the  court 
upon  the  ground  that  he  was  guilty  of  contributory  negligence, 
and  thereafter  a  motion  for  a  new  trial  was  denied.  The  plaintiff 
was  a  man  thirty-three  years  of  age,  fully  capable  of  exercising 
due  care  and  caution  in  respect  to  his  personal  safety.  That  the 
street  was  blocked,  by  the  train  did  not  warrant  his  attempt  to 
pass  over  the  cars.  It  might  have  been  inconvenient  for  him  to 
wait  until  the  train  moved,  or  to  go  around  a  part  of  the  way, 
on  a  street  which  paralleled  the  track,  or,  for  the  whole  distance, 
on  the  right  of  way.  That  the  snow  was  two  or  three  feet  deep, 
and  somewhat  concealed  excavations  on  the  right  of  way,  into 
which  he  might  fall,  was  no  sufficient  excuse  for  his  adoption  of 
an  extremely  hazardous  and  much  more  dangerous  manner  of 
passing  the  obstruction,  although  such  obstruction  was  unlawful. 
His  reason  for  attempting  to  climb  over  the  train,  instead  of 
going  around,  does  not  relieve  him  of  the  charge  of  being  reck- 
less. 

The  fact  that  a  danger  is  known  will  preclude  a  recovery, 
in  case  of  injury,  when  it  is  apparent  and  imminent,  and  of  such 
a  character  as  to  impose  upon  one  who  undertakes  to  pass  it  a 
hazard  that  an  ordinarily  prudent  man  would  not  incur.  One 
has  no  right  to  cast  himself  upon  a  known  danger,  where  the  act 
subjects  him  to  immediate  and  great  peril.     Now  the  risk  and 
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peril  in  attempting  to  pass  over  the  cars  in  question  was  easily 
appreciated  and  understood  by  any  person  of  mature  years.  The 
plaintiff  had  seen  a  person  in  the  cab  of  the  engine,  whom  he 
supposed  to  be  the  engineer,  and  he  had  also  seen  a  brakeman 
on  the  top  of  the  cars.  The  train  was  headed  southerly,  in  the 
only  direction  trains  ran,  for  Virginia  was  the  northern  terminus 
of  the  road,  and  the  engine  stood  several  rods  north  of  the  depot. 
The  crossing  had  been  blocked  for  a  much  longer  time  than  was 
permissible  under  the  statute,  and  plaintiff  had  waited,  momen- 
tarily expecting  the  train  to  start.  It  was  apparent  that  it  might 
start  at  any  time,  and,  if  it  should,  the  risk  and  danger  was  open 
and  notorious.  On  these  facts  it  must  be  declared  that  there 
was  a  want  of  ordinary  care  upon  plaintiff's  part,  contributing  to 
the  injuries  received,  as  a  proximate  cause  thereof,  without  which 
the  injuries  would  not  have  occurred. 

The  plaintiff  was  guilty  of  contributory  negligence  as  a  matter 
of  law.  It  has  repeatedly  been  so  held  under  like  circumstances. 
Lewis  V.  Baltimore  &  O.  R.  Co.,  38  Md.  588;  Andrews  v. 
Central  R.  &  B.  Co.,  86  Ga.  192;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Pinchin,  112  Ind.  592;  Memphis  &  C.  R.  Co.  v.  Copeland, 
61  Ala.  376;  Howard  v.  Kansas  City,  F.  S.  &  G.  R.  Co.,  41 
Kan.  403;  Corcoran  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  105  Mo. 
399:  O'Mara  v,  Delaware  &  H.  Canal  Co.,  18  Hun,  192  (i). 
See  also  2  Ror.  R.  R.  11 30.  There  was  evidence  to  the  effect 
that  on  different  occasions,  when  the  crossing  had  been  blocked 
prior  to  this  time,  travelers  on  the  street  had  climbed  over  the 
cars  in  the  presence  of  trainmen.  There  was  no  proof  that  any 
of  the  crew  having  charge  of  this  particular  train  had  ever  seen 
this  done,  or  had  any  knowledge  of  such  acts,  and  in  this  respect, 
as  in  others,  the  case  is  essentially  different  from  that  of  Hend- 
erson V,  St.  Paul  &  D.  R.  Co.,  52  Minn.  479  (2). 

That  other  men  have  attempted  or  performed  reckless  and 
negligent  acts  of  a  certain  character  cannot  be  allowed  to 
excuse  or  justify  one  who  attempts  or  performs  the  same  reck- 
less and  negligent  acts.  The  only  bearing  such  evidence  could 
have  upon  the  facts  in  this  case  was  that  given  it  in  Henderson 
V.  St.  Paul  &  D.  R.  Co.,  52  Minn.  492,  where  it  was  received 

I.  See  the  cases  cited,  reported  in    while  attempting  to  climb  over  freight 
Tols.  II  and  la  Am.  Nkg.  Cas.  cars    at    crossing)    is    reported    with 

the  Minnesota  cases  in  this  volume, 
a.  The  Henderson  case  (boy  injured    page  i^Z^post, 
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for  the  purpose  of  showing  that  defendant's  engineer,  having 
actual  knowledge  of  the  practice,  should  have  exercised  a  greater 
degree  of  care  when  starting  up,  for  he  might  reasonably  expect 
that  the  practice  still  prevailed,  and  that  persons  were  then 
engaged  in  climbing  over  the  cars.  But,  as  before  stated,  there 
was  an  entire  absence  of  evidence  which  tended  to  show  that  the 
men  having  charge  of  this  train  knew,  or  had  reason  to  suppose, 
that  people  crossed  the  cars  while  they  blocked  the  street  at  this 
point. 

It  has  been  urged  that  it  was  for  the  jury  to  determine  from 
the  evidence  whether  the  employee  who  set  the  train  in  motion 
saw  the  plaintiff  when  he  boarded  the  cars,  or  at  a  time  when  he 
might  have  reason  to  suppose  that  plaintiff  intended  to  cross 
over,  and  for  that  reason  the  court  erred  in  its  order  of  dismissal. 
We  have  carefully  examined  all  of  the  evidence  upon  this  point, 
and  it  seems  very  clear  that  there  was  none  which  would  have 
warranted  a  finding  that  any  of  the  trainmen  saw  the  plaintiff  on 
the  cars,  or  in  the  act  of  getting  on,  or  engaged  in  any  act  which 
would  indicate  that  he  had  any  intention  to  cross  the  train.  The 
plaintiff,  after  testifying  that  while  standing  in  the  street,  before 
he  started  to  go  upon  the  cars,  he  looked  towards  the  engine, 
and  saw  the  engineer,  was  asked,  "  Where  was  he?  *'  The  answer 
was,  **  He  was  looking  out  of  the  cab  window,  — looking  back 
at  me.**  Evidently  the  plaintiff  himself  made  no  claim  that  the 
engineer  was  looking  back  when  he  started  to  go  upon  the  cars, 
but  rather  that  he  had  previously  looked  in  that  direction. 
Another  witness  (Tucker)  stated  that  he  saw  the  engineer  '*  lean- 
ing out  of  his  cab  window,  looking  towards  the  street,  towards 
the  north,  lengthwise  of  the  train.'*  But  Tucker  stood  at  the 
depot  200  feet  or  more  south  of  the  engine,  whJle  plaintiff  was 
about  the  same  distance  north;  so  that,  when  the  engineer 
looked  north,  his  back  must  have  been  towards  Tucker,  and  the 
latter  was  not  in  position  to  state  with  any  accuracy  which  way 
the  engineer  looked.  A  conclusion  that  the  engineer  saw  the 
plaintiff  when  going  towards  or  climbing  up  on  the  cars,  based 
upon  Tucker's  testimony,  could  not  be  allowed  to  stand.  The 
witness  Richards  testified  that  he  saw  the  engineer  looking  up 
that  way  ''before  Wherry  undertook  to  get  in  there,"  while  the 
vvitness  Cook  stated  that  he  saw  the  engineer  looking  back 
-towards  the  north  **  four  or  five  minutes"  before  the  train  started 
^p ;  and  this  was  all  of  the  evidence  tending  to  show  that  the 
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engineer  had  any  knowledge  of  plaintiff's  whereabouts  when  he 
started  the  train. 

Among  other  grounds  on  which  plaintiff  moved  for  a  new  trial 
was  that  of  newly-discovered  evidence,  based  upon  certain  affi- 
davits, the  only  one  of  any  consequence  being  that  of  McDonald, 
the  fireman  upon  the  engine  at  the  time  plaintiff  was  injured. 
The  substance  of  his  affidavit  was  that  the  regular  engineer  was 
temporarily  absent  from  the  cab,  when  a  brakeman  signaled  for 
the  train  to  back  up,  and  that  he,  the  affiant,  reversed  the  engine 
without  any  warning,  although  he  knew  that  plaintiff  was  then 
trying  to  cross  the  train  at  the  street.  These  statements  reflect 
very  seriously  upon  the  character  of  the  man  who  made  them, 
for  if  they  are  true  it  is  evident  that  he  did  not  hesitate  to  take 
the  chances  of  inflicting  a  wanton  injury  upon  the  plaintiff,  by 
reversing  the  engine  without  giving  notice  that  the  train  was 
about  to  be  moved.  But  on  the  hearing  of  this  motion  it  was 
established  beyond  doubt  that  McDonald,  in  the  presence  of 
several  witnesses,  had  repeatedly  related  what  he  claimed  were 
the  facts  surrounding  the  accident,  but  entirely  at  variance  with 
the  statements  found  in  his  affidavit.  He  was  completely 
impeached.  It  was  also  shown  that,  shortly  before  he  made  the 
moving  affidavit,  he  had  been  dismissed  from  defendant's  employ, 
and  also  that  he  was  present  at  the  trial,  was  well  acquainted 
with  the  plaintiff,  and  that  they  were  often  seen  in  conversation 
during  the  trial.  The  plaintiff  made  no  denial  as  to  the  acquaint- 
anceship or  the  conversations,  and  admitted  that  at  the  time  of 
the  trial  he  knew  that  McDonald  was  the  fireman  upon  the  engine 
when  the  injuries  were  inflicted.     He  offered  no  explanation  of  i 

an  apparent  lack  of  diligence,  except  that  McDonald,  pending 
the  trial,  would  not  tell  what  his  testimony  would  be  should  he 
be  placed  upon  the  witness  stand.  It  is  not  claimed  that  plain- 
tiff or  his  counsel  were  misled  in  any  manner  by  McDonald.  It 
was  certainly  laches  on  plaintiff's  part  not  to  have  examined  the 
fireman  as  a  witness,  when  he  had  the  opportunity,  if  he  was 
anxious  to  elicit  the  truth ;  and,  if  he  dared  not  to  trust  him  then 
under  oath,  we  cannot  now  relieve  him,  that  he  may  experiment 
with  the  witness  at  another  trial.     Taylor  v.  Mueller,  30  Minn. 

343- 
We  do  not  consider  it  necessary  to  discuss  other  assignments 

of  error. 

Judgment  affirmed. 
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PEDESTRIANS  INJURED  AT  CROSSINGS  OR  ON  RAILROAD  TRACKS. 

Among  the  Minaesota  cases  relating  to  accidents  to  pedestrians  at  crossings 
or  on  railroad  tracks,  are  the  following: 

Employee  on  steamboat  landing  caught  between  railroad  cars. 

In  Carroll  v,  Minnesota  Valley  R.  R.  Co.,  14  Minn.  57  (1869),  where  plain' 
tiff,  an  employee  of  a  steamboat  company,  while  engaged  on  the  steamboat 
landing  was  caught  between  two  cars  of  a  train  of  defendant  which  was  on  the 
track  at  the  landing,  judgment  for  plaintiff  for $1,500  was  affirmed.  (See  former 
decision  in  the  Carroll  case,  reported  in  13  Minn.  30,  where  new  trial  was 
awarded  defendant.) 

Person  on  track  run  over  by  train  —  Contributory  negligence. 

In  Donaldson  v,  Milwaukee  &  St.  Paul  R'y  Co.,  21  Minn.  293  (1875),  where 
plaintiff,  while  on  defendant's  track,  was  run  over  by  train,  judgment  for 
defendant  was  affirmed  and  new  trial  denied,  on  the  ground  of  plaintiff's  con- 
tributory negligence.  "  There  is  no  evidence  whatever  that  the  injury  suffered 
by  plaintiff  was  wilfully,  wantonly  or  intentionally  inflicted.  To  maintain  this 
action  it  must  appear  that  the  injury  was  occasioned  by  negligence  on  defend- 
ant's part,  and  it  must  not  appear  that  there  was  contributory  negligence  on 
plaintiff's  part."    (Citing  authorities  on  this  point.) 

Duty  of  traveler  at  railroad  crossing  —  Contributory  negligence  bar  to  recovery. 

In  Brown  v.  Milwaukee  &  St.  Paul  R'y  Co.,  22  Minn.  167  (1875),  it  was 
held  that  **  a  railroad  crossing  over  a  public  highway  upon  the  same  grade  is  a 
place  of  danger,  and  is  of  itself  a  warning  to  one  about  to  go  upon  it  to  be  care- 
ful and  vigilant,  to  the  extent  of  his  opportunity,  in  the  use  of  his  eyes  and 
ears,  to  discover  an  approaching  train  in  time  to  avoid  it;  and  when  the  vision 
of  the  traveler  is  so  unobstructed  along  the  track  that  he  can  easily  discover  an 
approaching  train,  or  the  circumstances  are  such  that  his  sense  of  hearing,  if 
used,  must  apprise  him  of  the  same  fact  in  time  to  escape  it,  it  will  be  pre- 
sumed, under  ordinary  circumstances,  in  case  of  collision,  that  he  did  not  look 
or  listen,  or,  if  so,  that  he  heedlessly  disregarded  the  knowledge  thus  obtained. 
In  either  of  these  cases,  as  a  general  rule,  no  action  can  be  maintained." 

The  rule  laid  down  in  the  Brown  case,  supra^  has  been  applied  and  followed 
in  numerous  cases.  See  Carney  v.  Chicago,  St.  Paul,  M.  &  O.  R'y  Co.,  46 
Minn.  220;  Clark  v.  Northern  Pac.  R'y  Co.,  47  Minn.  380;  Studley  v,  St.  Paul 
&  D.  R'y  Co.,  48  Minn.  249;  Magner  v,  Truesdale,  53  Minn.  436;  Judson  v. 
Great  Northern  R'y  Co.,  63  Minn.  248;  Schneider  «/.  Northern  Pac.  R'y  Co 
(Minn,  igooj,  9  Am.  Neg.  Rep.  74. 

The  Brown  case,  supra^  was  an  action  for  damages  for  injuries  sustained  by 
plaintiff  in  collision  with  train  at  crossing  while  attempting  to  drive  across 
track,  and  judgment  for  plaintiff  was  reversed. 

In  the  Brown  case,  supra,  the  rule  laid  down  in  Donaldson  v,  Milw.  &  St. 
Paul  R'y  Co..  21  Minn.  293  (supra),  on  contributory  negligence  as  a  bar  to- 
Recovery  was  applied  and  followed. 

/  Signals  at  crossing —  Statute, 

Jn  the  absence  of  any  statutory  provision  on  the  subject,  no  legal  obligation 
^ts  upon  a  railroad  corporation  to  blow  its  whistle  in  approaching  a  public 
-*^^^^sing  with  one  of  its  trains.    Brown  v.  Milw.  &  St.  Paul  R'y  Co.,  22  Minn. 


Employees  injured  on  track, 

ScHULz  V.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  57  Minn.  271  (1894), 
sectionman  killed  on  track;  order  denying  plaintiff  new  trial  reversed. 

Jordan  v,  Chicago,  St.  Paul.  Minneapolis  &  Omaha  R'y  Co.,  58  Minn.  8 
(1894),  switchman  injured  in  railroad  yard;  verdict  for  plaintiff;  order  denying 
defeodani  new  trial  affirmed. 
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165.    See  also  Locks  v.  First  Division  St.  Paul  &  PAaFic  R.  R.  Co.,  15  Minn. 
350  (killing  of  cow  on  track). 

Run  aver  on  track —  Contributory  negligence. 

In  Smith.  Adm'r,  v,  Minneapous  &  St.  Louis  R'y  Co.,  36  Minn.  419  (1880), 
action  for  damages  for  death  of  plaintiff's  inteftUte,  alleged  to  have  been  o<*ca- 
sioned  by  the  negligence  and  carelessness  of  defendant's  employees  in  running 
a  locomotive  over  bim,  it  was  held  that  the  case  was  properly  dismissed,  the 
evidence  clearly  showing  contributory  negligence  on  the  part  of  decedent. 
(The  rules  in  Donaldson  v.  Milw.  &  St.  P.  R'y  Co.,  3i  Minn.  393,  approved  in 
Brown  p.  Milw.  &  St.  P.  R'y  Co.,  32  Minn.  165,  were  applied  to  the  facts  in  the 
Smith  case.) 

Train  running  backwards  at  street  crossing. 

In  Shaber,  Adm'x,  v.  St.  Paul,  Minneapolis  &  Manitoba  R'y  Co.,  38  Minn. 
103  (1881),  where  plaintiff's  intestate  was  run  over  and  killed  by  a  locomotive 
of  defendant's  which  was  running  backwards  at  a  street  crossing,  judgment 
for  plaintiff  was  affirmed.  "An  instruction  that  it  is  not  necessarily  the  duty  of 
a  traveler  approaching  a  railroad  crossing  to  slop  and  listen  before  stepping 
upon  the  track  and  that  whether  it  is  necessary  and  proper  foi  him  to  stop 
depends  on  the  circumstances  of  the  case,  is  not  erroneous." 

Freight  cars  kicked  cuross  street  crossing. 

In  Howard  v.  St.  Paul,  Minneapolis  &  Manitoba  R'y  Co.,  33  Minn.  214 
(1884),  judgment  for  plaintiff  for  $8,000  and  order  denying  defendant  new  trial 
was  affirmed,  where  it  appeared  that  plaintiff  was  passing  along  a  public 
thoroughfare  and  had  crossed  two  railroad  tracks,  and  while  attempting  to 
cioss  a  third  track  was  knocked  down  and  run  over  by  freight  cars  which  were 
being  *'  kicked  "  across  the  thoroughfare. 

Accidents  on  track  or  at  crossings. 

See  also  Mark  v.  St.  Paul,  Minn.  &  M.  R'y  Co.,  30  Minn.  493;  Loucks  v.  t 

Chicago,  M.  &  St.  P.  R'y  Co.,  31  Minn.  526;  Beanstrom  v.  Northern  Pac.  R.  R.  ! 

Co.,  46  Minn.  193;  Hepfel  v.  St.  Paul,  M.  v.  M.  R'y  Co.,  49  Minn.  363;  Erick- 
8on  V.  St.  Paul  &  Duluth  R.  R.  Co.,  41  Minn.  500. 


STRUCK  BY  STREET  CAR  WHILE  CROSSING  TRACK  —  j 

CONTRIBUTORY  NEGLIGENCE  FOR  JURY.  —  In  BOYER  V.  , 

ST.  PAUL  CITY  RAILWAY  CO.,  54  Minn.  127  i^June,  1893),  person 
struck  by  street  car  while  crossing  track,  order  granting  plaintiff  ^ 

new  trial  was  affirmed,  the  court  (per  Vanderburgh,  J.),  stating 
the  case  as  follows:  "  This  action  against  the  defendants,  for  a 
personal  injury,  sustained  by  plaintiff,  was  dismissed  at  the  trial 
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because  the  court  deemed  that  the  plaintiff  was  clearly  shown  to  be 
guilty  of  contributory  negligence  by  the  evidence.  On  a  review  of 
the  evidence  upon  a  motion  for  a  new  trial  the  trial  court  became, 
convinced  that  the  question  was  one  for  the  jury,  and  accordingly 
granted  a  new  trial.  The  plaintiff,  who  lived  in  Wisconsin,  was  k 
stranger  in  the  vicinity,  and  unacquainted  with  the  street-car  lines 
between  St.  Paul  and  Minneapolis.  On  the  12th  day  of  June,  1892, 
in  company  with  a  friend,  he  boarded  a  street  car  running  between 
the  cities  named,  early  in  the  evening  of  that  day.  On  the  way  a 
severe  storm  of  wind  and  rain  arose,  and  continued  with  increasing 
severity  until  the  car  reached  a  point  on  Washington  avenue,  in  the 
city  of  Minneapolis,  between  Second  and  Third  streets,  where  the 
car  was  stopped  by  the  storm.  The  electric  current  was  turned  off, 
and  the  lights  went  out.  The  motoneer  or  driver  notified  the  con- 
ductor that  he  could  not  go  ahead,  for  the  reason  that  he  could  not 
see,  on  account  of  the  storm,  and  that  the  hail  and  rain  were  driving 
in  his  eyes.  The  car  was  crowded,  and  the  plaintiff  and  his  com- 
panion, who  were  standing  up,  exposed  to  the  storm,  thereupon  left 
the  car,  with  an  umbrella  raised,  and  started  across  the  street.  In 
doing  so,  they  stepped  upon  a  railroad  track,  and  plaintiff  was 
knocked  down  and  injured  by  a  car  coming  from  an  opposite  direction* 
which  he  did  not  see  or  hear,  on  account  of  the  storm  and  darkness. 
It  also  appears,  according  to  his  testimony,  that  he  did  not  know 
where  they  were,  nor  that  there  was  a  double  track  on  the  line, 
nor  see  the  track  in  question,  which  was  covered  with  water  at  the 
time.  We  do  not  think  his  evidence  in  respect  to  his  knowledge  of 
the  risk  was  necessarily  incredible,  under  all  the  circumstances. 
The  storm,  darkness,  the  noise  of  the  car  he  was  on,  and  his  posi- 
tion thereon,  with  a  crowd,  might  have  prevented  him  from  noticing 
the  cars  on  the  parallel  track,  or  from  knowing  of  the  existence  of 
the  double  track.  Notwithstanding  plaintiff's  failure  to  watch  out 
for  another  street  car,  the  question  of  his  contributory  negligence 
was  for  the  jury.  Shea  v.  St.  Paul  City  R'y  Co.,  50  Minn.  395  (i). 
The  evidence  tended  to  show  that  the  car  which  struck  and  injured 
the  plaintiff  was  running  at  a  very  high  rate  of  speed  —  fifteen  or 
twenty-five  miles  an  hour.     The  jury  might  very  properly  find  such 

I.  It  was  held  in  Shea  v,  St.  Paul  down  the  track  before  be  attempts  to 

City  R.  Co.,  50  Minn.  395.  collision  be-  cross,  is  not  applicable,  as  a  hard  and 

tween  electric  car  and  hack  while  plain-  fast  rule,  to  one  who  attempts  to  cross 

tiff  was  driving  across  track  at  inter-  a  street-car  track  upon  a  public  si  reel, 

section  of  two  streets,  that  the  rule  that  The  failure  to  do  so  is  not,  as  a  matter 

one  approaching  a  railroad   crossing  of  law,  and  without  regard  to  circum- 

l2pon  a  highway  must  look  up  and  stances,  negligence. 
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rate  of  speed  to  be  dangerous,  and  the  question  of  defendants'  neg- 
ligence was  very  clearly  for  them.  The  storm  and  darkness  also 
imposed  the  additional  duty  of  caution  while  proceeding  on  a  street 
where  pedestrians  might  be  expected  to  be  crossing  at  any  time  in 
the  evening.     Order  affirmed.  * ' 


JUDSON,  Adm'r,  v.  great  NORTHERN  RAILWAY 

COMPANY. 

Supreme  Court,  Minnesota,  December  Term,  1893, 
[Reported  in  63  Mian.  248.] 

FAILURE  TO  GIVE  SIGNALS  AT  CROSSING  DOES  NOT  EXCUSE  CON- 
TRIBUTORY  NEGLIGENCE  —  BOY  KILLED  WHILE  DRIVING 
ACROSS  RAILROAD  TRACK —  CONTRIBUTORY  NEGLIGENCE. — 
While  a  failure  on  the  part  of  chose  in  charge  of  a  locomotive  to  give  the 
statutory  signals  constitutes  negligence  ^^r  j^  on  the  part  of  the  railnray 
company,  such  failure  does  not  render  the  company  liable  for  injuries 
received  at  a  common  country  crossing  if  the  traveler  injured  contributed 
thereto  by  omitting  to  look  and  listen. 

Swiftly  moving  and  irregular  trains  are  to  be  expected  at  such  crossings,  and  it 
is  the  duty  of  persons  about  to  go  upon  them  to  look  and  listen  for  such 
trains,  as  well  as  for  those  upon  time  or  which  move  slowly. 

Held^  upon  an  examination  of  the  uncontradicted  evidence  in  this  case,  that  it 
conclusively  appeared  that  plaintiff's  intestate,  who  was  killed  at  such  a 
crossing,  was  guilty  of  contributory  negligence,  and  also  that  there  wa^  no 
evidence  upon  which  a  verdict  could  be  supported  founded  on  tbe  claim 
that  those  in  charge  of  the  locomotive  wantonly  ran  down  upon  such  intes- 
tate, or  failed  to  exercise  due  care  and  diligence  after  discovering  that  he 
was  in  a  place  of  danger  (i). 
(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  an  order  of  the  District  Court  for 
Polk  County.     The  facts  appear  in  the  opinion.     Order  reversed, 

I.  Child  wandering  on  railroad  track  negligence  of  parents.     The  Supreme 

struck  by  train  —  Imputed  negligence.  —  Court  (per    Dickinson,   J.)  stated  the 

In  Fitzgerald  r.  St.  Paul,  MiNNKAPo-  rule   to  be:    **  The    negligence  of    a 

us  &  Manitoba  R'y  Co.,  29  Minn.  336  parent  having  the  care  of  an  infant 

(1882).  action  for  injuries  to  plaintiff,  child  non  sui  juris^  which  contributes, 

an  infant  eighteen  months  old,  who  with  the  negligence  of  a  third  person, 

had  wandered  from  his  father's  house  to  produce  injury  to  the  child,  bars  a 

and  upon  the  railway  track,  where  it  recovery  by  the  latter.    The  negligence 

was   struck    by    one   of    defendant's  of  the  parent  is  in  the  law  to  be  imputed 

trains,  order  denying  new  trial  to  de-  lo  the  infant." 

fendant  was  reversed  for  erroneous  in-        See  note  on  imputed  negligence,  ia 

struction  of  trial  court  as  to  imputing  11  Am.  Neg.  Cas.  151-156. 
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C  Wellington,  for  appellant. 

H.  Steenerson,  for  respondent. 

Collins^  J.  —  This  was  an  action  brought  by  plaintiff,  as 
administrator  of  the  estate  of  a  minor  son,  who  was  killed  in  a 
collision  between  plaintiff's  horses  and  wagon  and  one  of  defend- 
ant's  trains  at  a  public  highway  crossing,  to  recover  damages. 

The  complaint,  after  setting  out  the  circumstances,  alleged  that 
the  death  of  the  boy  was  the  result  of  the  negligent,  unlawful, 
and  wanton  management  of  the  train  by  those  in  charge  after  they 
saw  the  boy  in  a  perilous  position.  At  the  close  of  plaintiff's 
testimony,  counsel  for  defendant  moved  to  dismiss  upon  the 
ground  that  the  evidence  conclusively  showed  contributory  neg- 
ligence on  the  part  of  the  boy,  and  also  failed  to  show  that  by 
means  of  ordinary  care  or  prudence  the  trainmen  could  have 
averted  the  accident.  To  a  denial  of  this  motion  defendant 
excepted,  and  then  declined  to  introduce  any  evidence.  The 
proofs  in  the  case  being  all  before  the  jury,  counsel  moved  the  court 
to  direct  a  verdict  in  defendant's  favor,  on  the  ground  that  the 
evidence  clearly  showed  that  the  boy  was  guilty  of  contributory 
negligence  such  as  would  debar  a  recovery,  and  that  there  was 
no  proof  from  which  it  could  be  found  that  the  defendant's  serv- 
ants were  wanton  or  wilful  at  the  time  of  the  unfortunate  occur- 
rence. This  was  refused,  and  after  a  charge  by  the  court  to  the 
jury,  which  was  erroneous  in  several  respects,  a  general  verdict 
was  returned  in  plaintiff's  favor.  As  the  order  denying  defend- 
ant's motion  for  a  new  trial  must  be  set  aside  if  we  are  to  abide 
by  well-settled  principles  governing  such  cases,  the  facts  and 
circumstances  which  appeared  without  contradiction  upon  the 
trial  should  be  detailed  with  considerable  minuteness. 

The  accident  occurred  on  a  clear  day,  in  the  month  of  October. 
The  deceased  was  of  ordinary  size  and  intelligence,  aged  fourteen 
years  and  seven  months,  residing  with  plaintiff  upon  a  farm  about 
four  miles  southwest  of  the  elevator  hereinafter  mentioned. 
He  was  presumably  in  full  possession  of  all  his  faculties.  The 
country  was  level  prairie,  with  nothing  but  buildings  to  obstruct 
the  view.  The  roads,  judging  from  the  photographs  in  evidence, 
were  not  worked  or  traveled  much,  and  were  in  fact  little  more 
than  wagon  tracks  across  the  prairie.  Defendant's  track,  going 
northerly  at  and  near  a  station  called  Kittson,  bears  slightly  to 
the  east.  Parallel  to  this  track,  on  the  east  side,  and  about 
eighty  feet  distant,  was  one  of  the  wagon  roads  we  have  referred 
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to.  There  was  no  station  house  at  Kittson,  and  the  only  build- 
ings were  east  of  the  main  track,  namely,  a  railroad  section 
house,  a  small  tool  house,  and  the  elevator.  The  tool  house 
stood  270  feet  north  of  the  section  house,  and  the  elevator  900 
feet  north  of  the  tool  house.  Jhe  elevator  was  thirty-two  feet 
wide,  and  at  the  rear,  —  east  side,  —  was  the  usual  driveway  for 
wagons.  The  front  of  the  elevator  stood  fifty  feet  from  the  main 
track.  A  side  track  left  the  main  near  the  tool  house,  and,  pass- 
ing close  by  the  elevator,  connected  again  something  over  500 
feet  northerly.  A  road  from  plaintiff's  farm  ran  northeasterly 
across  the  prairie,  crossing  the  main  and  side  tracks  480  feet 
north  of  the  elevator,  and  it  was  at  this  crossing  that  the  collision 
occurred.  Fifty-four  feet  east  of  the  main  track,  and  a  few  feet 
east  of  the  side  track,  was  the  railroad  ditch,  covered  where 
crossed  by  the  highway,  by  a  small  bridge  or  culvert.  Twenty 
feet  from  the  culvert,  or  about  seventy-four  feet  east  of  the  main 
track,  the  wagon  tracks  bore  to  the  right  and  to  the  left  into  the 
north  and  south  road  we  have  spoken  of.  On  the  morning  in 
question,  William  Judson,  the  intestate,  went  to  the  elevator 
with  a  load  of  wheat,  driving  a  spirited  pair  of  horses,  which  his 
father  had  owned  about  one  year.  He  had  driven  the  team 
several  times,  and  was  capable  of  managing  them  under  ordinary 
circumstances.  He  was  acquainted  with  the  roads  and  the  sur- 
roundings. An  older  brother,  Robert  Judson,  was  in  company 
with  him,  driving  another  team.  Robert  and  Ernest  Hanna» 
neighbors,  went  at  the  same  time,  each  driving  a  pair  of  horses 
attached  to  wagons  loaded  with  wheat.  All  crossed  the  tracks 
at  the  usual  crossing,  turned  south  at  the  forks  of  the  road,  and 
went  to  the  elevator,  where  the  Hannas  first  unloaded.  Robert 
Judson  then  took  the  team  driven  by  his  brother,  the  deceased, 
unloaded  the  wagon,  and  went  to  the  foot  of  the  driveway  for 
his  own  team  and  load.  Young  Judson  drove  his  own  team  out 
of  the  way,  and,  after  getting  off  the  driveway,  turned  squarely 
to  the  north,  and  started  back  towards  the  crossing.  Robert  and 
Ernest  Hanna  had  driven  over  the  crossing,  had  then  noticed  the 
train  coming  from  the  south,  and  after  driving  a  few  rods  west- 
erly, observed  young  Judson  driving  northerly  towards  the  forks 
of  the  road.  They  stopped  their  horses,  and  at  once  became 
fearful  of  a  collision.  They  were  the  only  witnesses  who  plainly 
saw  the  coming  train,  the  boy  with  his  team,  and  the  collision ; 
and  their  testimony  as  to  what  occurred  was  exceedingly  fair  and 
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impartial.  Each  of  these  men  noticed  that  the  team  was  upon 
a  sharp  trot,  the  speed  increasing  as  the  horses  came  on  towards 
the  railway  crossing,  so  that,  in  their  opinion,  the  horses,  when 
they  turned  westerly  at  the  forks  of  the  road,  were  traveling 
from  six  to  seven  miles  an  hour.  The  boy  did  not  look  towards 
the  railway  tracks  at  all  from  the  time  these  witnesses  saw  him, 
soon  after  he  emerged  from  behind  the  elevator,  but  drove 
straight  on,  seemingly  engaged  in  arranging  the  empty  sacks  on 
the  bottom  of  the  wagon  bed.  Both  witnesses  feared  that  his 
attention  was  so  much  given  to  the  sacks  that  he  would  not 
observe  the  train,  and  every  movement  of  the  boy  and  the  horses 
was  anxiously  noticed  by  these  two  men  up  to  the  time  the  latter 
turned  west,  seventy-four  feet  from  the  rails  of  the  main  track. 
The  boy  could  not  then  be  seen  by  the  men  because  of  the 
position  of  the  horses.  The  train,  consisting  of  a  locomotive,  ten 
or  twelve  box  cars,  and  a  caboose,  was  a  **  wild  "  freight,  running 
at  an  unexpected  time,  and  the  rate  of  speed,  as  estimated  by 
plaintiff's  witnesses,  was  from  fifteen  to  thirty-five  miles  an  hour. 
It  made  the  usual  amount  of  noise,  but  there  was  testimony 
which  would  have  warranted  the  jury  in  finding  that  no  bell  was 
rung  or  whistle  blown  for  the  crossing,  except  just  before  the 
collision,  and  that  in  this  respect  defendant  was  guilty  of  negli- 
gence. Taking  the  lowest  estimate  of  the  rate  at  which  the  horses 
were  trotting,  six  miles  per  hour,  and  the  highest  estimate  for 
the  speed  of  the  train,  thirty-five  miles  per  hour,  and  we  find 
that  the  latter  was  going  about  six  times  as  fast  as  the  former,  so 
that  when  the  train  was  1,200  feet  from  the  crossing,  the  horses 
were  not  far  from  130  feet  south  of  the  forks  of  the  road,  say  200 
feet  from  the  crossing.  When  the  team  reached  the  forks,  where 
they  turned  to  go  west  to  the  crossing*  the  train  must  have  been 
about  opposite  the  north  end  of  the  elevator,  if  going  six  times 
as  fast  as  the  horses.  One  of  the  Hannas  testified,  however, 
that  the  train  was  about  half  way  from  the  elevator  to  the  cross- 
ing when  the  boy,  still  busy  in  arranging  the  saeks,  drove  to  the 
west.  Standing  at  the  forks  of  the  road,  it  was  undisputed  that 
a  person  had  an  unobstructed  view  of  the  railway  track  to  a 
point  1,300  feet  south  of  the  crossing.  If  the  boy  had  looked 
before  turning,  say  eighty  feet  from  the  place  of  collision,  he 
certainly  would  have  seen  the  train,  for  it  was  then  in  plain  sight, 
about  opposite  the  north  end  of  the  elevator.  The  eyewitnesses 
before  mentioned  stated  that  the  team  came  rapidly  after  making 
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the  turn,  without  being  held  in,  so  far  as  they  could  see, 
until  the  horses  reached  the  culvert,  fifty-four  feet  from  the  main 
track,  or,  perhaps,  until  the  side  track,  which  was  a  little  nearer, 
was  reached,  when  they  appeared  to  become  frightened,  swerved 
to  the  right,  sprung  forward,  and  cleared  the  front  end  of  the 
locomotive.  The  wagon  was  broken  to  pieces,  and  the  boy 
instantly  killed,  the  head  of  the  train  being  brought  to  a  stand- 
still about  2,000  feet  north  of  the  crossing. 

There  was  no  effort  to  show  that  the  engineer  or  any  other 
employee  upon  the  train  saw  the  horses  or  the  boy  at  any  time, 
either  when  they  were  in  a  safe  place,  going  northerly  on  the 
road,  parallel  to  and  about  eighty  feet  from  the  rails,  or  after  the 
turn  was  made,  which  almost  immediately  brought  the  boy  into 
a  perilous  place,  driving,  as  he  was,  a  spirited  pair  of  horses. 
And,  if  we  assume  that  the  engineer  saw  the  team  and  the  boy, 
or  should  have  seen  them,  —  for  they  were  upon  his  side  of  the 
locomotive,  —  as  they  were  upon  the  parallel  road,  it  is  obvious 
that  he  would  not  expect  the  boy  to  disregard  the  usual  instincts 
of  self-preservation,  and  to  immediately  place  himself  in  a  danger- 
ous position  by  turning  to  the  left,  and  approach  the  crossing. 
Nor  would  he  be  required  to  make  preparations  to  guard  against 
any  such  act  upon  the  part  of  the  boy.  He  would  naturally 
expect  that  the  driver  of  the  team  would  keep  northerly  on  the 
road,  which  continued  that  way,  plain  to  be  seen,  or  would  turn 
to  the  east,  or  perhaps  drive  out  upon  the  open  prairie.  So  that, 
had  the  engineer  been  on  the  lookout,  as  he  should  have  been, 
for  human  beings  or  animals  which  might  suddenly  come  upon 
the  track,  there  was  not  a  thing  to  suggest  that  plaintiff's  intestate 
contemplated  driving  upon  the  crossing  until  his  horses  were 
turned  in  that  direction.  Even  then  the  natural  supposition 
would  be  that  the  team  would  be  brought  to  a  halt,  that  the  train 
might  pass;  not  that  the  driver  was  unmindful  of  the  danger, 
and  would  drive  headlong  into  it.  It  is  plain  that,  if  actual 
knowledge  of  the  perilous  position  of  the  boy  is  to  be  attributed 
to  defendant's  servants,  it  can  only  be  from  the  time  that  they 
saw,  or,  in  the  exercise  of  due  care,  should  have  seen,  that  the 
horses  were  not  being  checked,  or  at  least  from  the  time  they 
were  turned  off  from  the  north  and  south  road  towards  the  cross- 
ing. If,  as  stated  by  one  witness,  the  train  was  running  thirty- 
five  miles  an  hour,  it  was  about  400  feet  away  from  the  crossing 
when  the  horses  turned  to  the  west,  seventy-four  feet  from  the 
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same  point.  If,  as  stated  by  witnesses  who  were  in  a  better 
position  to  judge  of  the  speed  of  the  train,  it  was  half  way  from 
the  elevator  to  the  crossing  when  the  team  turned,  it  was  less 
than  250  feet  from  the  crossing  before  it  could  have  been  sur- 
mised that  the  driver  did  not  intend  to  stop.  No  effort  was 
made  to  show  how  the  train  was  supplied  with  appliances  for 
stopping  it  or  reducing  its  speed,  or  within  what  distance  it 
could  have  been  brought  to  a  standstill.  There  was  not  a  parti- 
cle of  evidence  from  which  it  could  have  been  gathered  that  with 
the  greatest  exertion  possible  the  train  could  have  been  halted  in 
less  than  2,000  feet,  the  distance  it  ran  before  stopping  imme- 
diately after  the  accident.  The  fact  was  that  as  to  the  means  for 
stopping  the  train,  and  the  ability  of  those  operating  it  to  stop 
it,  or  even  to  reduce  the  speed  in  any  appreciable  degree,  there 
was  a  total  absence  of  proof,  and  all  was  left  to  be  conjectured 
by  the  jury.  Conjecture  and  surmise  on  these  important  matters, 
capable  as  they  are  of  clear  proof,  cannot  be  tolerated.  If,  there- 
fore, the  verdict  was  based,  as  it  might  have  been  under  the 
charge,  upon  the  claim  that  defendant's  employees  were  wilfully 
negligent  when  operating  the  train,  wilful  negligence  must  have 
been  found  by  the  jury  solely  from  the  evidence  as  to  the  rate  of 
speed,  or  the  failure  to  give  the  customary  statutory  signals  when 
approaching  the  crossing,  or,  possibly,  both  together.  There 
was  no  other  evidence  on  which  to  predicate  such  a  finding, 
unless  it  is  to  be  held  that  an  engineer  is  bound  to  assume  that 
all  persons  traveling  in  perfectly  secure  places  in  the  vicinity  of 
railway  tracks  may  suddenly  and  unnecessarily  leave  such  places 
of  safety,  and  drive  into  those  of  great  danger,  where  collisions 
are  imminent  or  inevitable ;  and  therefore  that  the  engineer  must 
manage  and  control  his  locomotive  with  such  assumption  in  view, 
and  be  prepared  to  avoid  the  consequences  as  far  as  possible. 

From  our  statement  of  the  undisputed  facts  it  was  conclusively 
established  that  the  boy  was  guilty  of  contributory  negligence 
approaching  recklessness.  He  was  not  driving  towards  an 
unknown  crossing,  or  one  made  extra  hazardous  by  the  manner 
in  which  the  railway  intersected  the  public  road.  Although  near 
an  elevator  situated  on  defendant's  side  track,  it  is  clear  that  the 
travel  was  light,  and  that  the  crossing  was  nothing  more  than  a 
country  crossing.  There  was  no  town  or  village,  not  even  a 
depot,  at  Kittson.  The  deceased  had  been  over  the  highway 
at  this  point  five  or  six  times  before,  and,  had  this  not  been  the 
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fact,  the  main  and  side  tracks  lay  there  in  plain  sight.  There 
was  nothing  to  divert  or  distract  his  attention  from  the  approach- 
ing train.  He  drove  deliberately  towards  the  crossing,  at  least, 
until  it  was  beyond  his  power  to  avoid  or  to  extricate  himself 
from  peril,  without  taking  the  slightest  precaution,  without 
looking  to  see  whether  a  train  was  coming;  and  '*  such  omission 
has  been  again  and  again,  both  as  to  travelers  on  the  highway 
and  employees  of  the  road,  afHrmed  to  be  negligence.  The 
track,  as  it  seems  necessary  to  iterate  and  reiterate,  is  itself  a 
warning.  It  is  a  place  of  danger.  It  can  never  be  assumed  that 
cars  are  not  approaching  on  a  track,  or  that  there  is  no  danger 
therefrom."  This  is  the  universal  rule,  and,  in  substance,  has 
often  been  stated  by  this  court.  Vigilance  is  required  on  the 
part  of  one  about  to  cross  a  railway  track.  He  must  look  as  well 
as  listen.  If  he  fails  to  do  both,  and  is  injured,  it  is  well  settled, 
as  the  general  rule,  that  no  recovery  can  be  had  unless  there  is 
evidence  tending  to  show  that  the  injury  was  wilfully  or  wantonly 
or  intentionally  inflicted.  We  need  not  cite  authorities  in  sup- 
port of  these  propositions.  While  the  failure  to  give  the  proper 
signals  constitutes  negligence  per  se  on  the  part  of  a  railway 
company,  such  failure  does  not  render  it  liable  for  injuries 
received  at  a,  common  country  crossing,  if  the  person  injured 
contributed  thereto.  Williams  v.  Chic,  M.  &  St.  P.  R.  Co.,  64 
Wis.  I ;  Stepp  v.  Chic,  R.  I.  &  P.  R.  Co.,  85  Mo.  229;  Wabash, 
St.  L.  &  P.  R.  Co.  V.  Wallace,  no  111.  114;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Townsend,  39  Kan.  115;  Cleveland,  C.  C.  &  I.  R. 
Co.  V.  Elliott,  28  Ohio  St.  340;  Shaw  v.  Jewett,  86  N.  Y.  616; 
Hinckley  v.  Cape  Cod  R.  Co.,  120  Mass  257;  Matta  v.  Chicago 
&  W.  M.  R.  Co.,  69  Mich.  109  (i). 

There  is  no  merit  in  the  claim  of  counsel  for  plaintiff  that  this 
case  is  excepted  from  the  general  doctrine  because  the  train  was 
an  irregular,  running  very  fast.     Swiftly  moving  and  irregular 

I.  Contributory  negligence  in  crossing  Mich.  594;  Blackburn  v.  Southern  Pac. 

rai7rM^/ra^>^.  — The  New  Jersey  court  Co.  (Oregon),   55  Pac.   Rep.   225.      It 

iiolds  that  the  failure  of  a  railroad  com-  was  held  in  the  latter  case  that  wheie 

pany  10  give  signals  will  not  relieve  the  deceased,  without  stopping  his  vehicle 

traveler  from  his  duty  of  looking  and  for  the  purpose  of  listening  for  ap- 

listening  before  crossing  railroad  track,  proaching  trains,  attempted   to  drive 

See  Penn.  R.  R.  Co.  v.  Righter,  42  N.  J.  across  a  railroad  track  in  a  city  street, 

L.  180.  reported  in  this  volume, /<7x/.  at  a  crossing  with  which  he  was  fft' 

See  also  Railroad  Co.  v.  Howard,  124  miliar,  and  from  which  the  view  o(  ^^^ 

Ind.  380;  Grostick  v.  Railroad  Co.,  90  approaching  train  was  ob%».|.f..^^  and 
Vol.  XII  — 12 
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trains  are  to  be  expected,  and  it  is  the  duty  of  persons  about  ta 
go  upon  crossings  to  look  and  listen  for  such  trains  as  well  as 
those  on  time,  or  which  run  slowly.  Nor  was  it  shown  that  the 
boy  had  any  knowledge  of  the  time  or  the  rate  of  speed  of 
regular  trains  when  passing  over  this  crossing.  If  he  had  no 
knowledge  upon  these  matters,  he  was  not  led  into  fancied 
security  and  a  dangerous  position  because  the  train  was  an 
irregular  one,  or  because  it  was  running  rapidly.  So,  if  the 
verdict  was  founded  upon  a  finding  by  the  jury  that  the  deceased 
was  not  guilty  of  contributory  negligence,  —  and  the  charge 
would  have  justified  such  a  finding,  —  the  evidence  was  not  only 
insufficient  to  support  it,  but  was  conclusively  against  it.  Of 
course,  contributory  negligence  on  the  part  of  a  person  injured 
will  not  avail  as  a  defense  to  the  wrongdoer  in  case  the  injury  is 
wantonly  inflicted,  for  in  such  a  case  the  negligence  of  the 
injured  party  would  not  be  the  proximate  cause  of  the  injury. 
It  was  incumbent  on  defendant's  servants,  when  they  discovered 
the  boy  in  a  perilous  place,  to  exercise  ordinary  care  and  dili- 
gence, depending  upon  the  circumstances,  to  avoid  running  him 
down.  There  was  no  evidence  from  which  it  could  even  be 
inferred  that  they  did  not  exercise  ordinary  care  and  diligence, 
and  consequently  nothing  whatever  to  indicate  wantonness. 
Order  reversed,  and  a  new  trial  granted. 

BOY  ATTEMPTING  TO  CLIMB  OVER  FREIGHT  TRAIN 
AT  CROSSING  — INADEQUATE  DAMAGES.  —  In  HENDER- 
SON V.  ST.  PAUL  &  DULUTH  R.  R.  CO.,  52  Mmn.  479  {MarcA, 
iSpj),  where  boy  was  injured  in  attempting  to  climb  over  freight 
train  standing  at  crossing,  order  denying  plaintiff's  motion  for  new 
trial  on  ground  of  inadequacy  of  damages  awarded  (verdict  being 
for  $250)  was  reversed.  The  case  is  stated  in  the  opinion  by  the 
court  (per  Vanderburgh,  J.)  as  follows:  **  The  defendant's  railway 
runs  through  the  village  of  White  Bear,  and,  among  others,  crosses 
First  street,  which  is  a  public  and  popular  thoroughfare,  over  which 

was  killed  by  a  train  while   making  such   circumstances,    was    negligence 

such  an  attempt,  a  verdict  should  be  per  se.    The  opinion  in  the  Blackburn 

directed    for    the    railroad    company,  case,  supra^  reviews  the  leading  cases 

although  the  traveler  was  approaching  upon  this  subject,  and  contains  a  clear 

the  crossing  at  a  slow  walk,  and  the  statement  of  the  law. 

train  was  running  at  an  unlawful  rate  See  also  the  cases  cited  in  the  opinion 

of  speed;  that  a   failure  to  stop  and  in  the  case  at  bar,  reported  in  vols.  11 

listen  before  attempting  to  cross,  under  and  12  Am.  Neg.  Cas. 
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citizeos  in  great  numbers  have  been  accustomed  to  pass  each  day  to 
and  from  their  residences  or  places  of  business.  This  crossing  is 
near  the  yard  of  the  defendant  in  that  village,  and  is  much  occupied 
in  switching  cars  and  making  up  trains,  so  that  the  street  is  fre- 
quently blocked  so  long  as  to  subject  persons  desiring  to  cross  to 
tedious  delays  unless  they  shall  take  the  risk  of  crawling  under  or 
climbing  over  or  between  the  cars,  or  should  travel  several  blocks 
out  of  their  way,  to  cross  the  track  elsewhere.  This  custom  or 
practice  of  passing  over  or  between  cars  had  been  so  general  as  to 
have  become  well  known  to  the  engineer  and  fireman  in  charge  of 
the  train  upon  which  the  plaintiff  was  injured.  On  the  morning  of 
the  accident,  the  plaintiff,  a  boy  eleven  years  of  age,  was  sent  by 
his  parents  on  an  errand,  which  obliged  him  to  cross  the  track  of 
defendant  on  the  street  in  question.  He  found  it  obstructed  by  a 
freight  train.  The  men  in  charge  of  it  had  been  engaged  in  switch- 
ing, and,  when  it  stopped  on  the  crossing,  plaintiff  observed  the 
engineer  on  the  engine  looking  back  towards  him,  and  thereupon  he 
undertook  to  cross  by  climbing  over  the  bumbers  between  two  freight 
cars,  and  jumping  off  upon  the  other  side.  The  evidence  shows 
that  he  had  frequently  seen  others  pass  over  in  that  way  safely,  and 
he  had  done  so  himself  in  sight  of  the  same  engineer;  yet  he  admits 
that  he  had  been  warned  by  his  parents  and  others,  and  knew  that 
it  was  dangerous  to  cross  in  that  way.  His  testimony,  however, 
tends  to  show  that  he  relied  upon  the  fact  that  the  engineer  saw  him 
in  the  act  of  crossing,  and  on  that  account  did  not  expect  the  train 
would  be  moved  while  he  was  between  the  cars.  It  also  shows  that 
he  was  in  full  view  of  the  engineer  when  he  attempted  to  climb  upon 
the  car,  and  that  there  were  no  intervening  obstructions  to  prevent 
him  from  seeing  the  plaintiff,  and  that,  while  the  latter  was  in  the  act 
of  passing  between  the  cars,  and  was  placing  one  of  his  feet  upon 
the  connecting  link  between  the  bumpers,  the  train  was  suddently 
backed  up,  and  his  foot  crushed  between  them. 

"  Upon  the  evidence  in  the  case  we  are  of  the  opinion  that  the 
jury  might  find  that  the  engineer  saw  the  plaintiff,  and  knew  that  he 
was  trying  to  pass  over  between  the  cars,  and  that  he  negligently 
backed  the  train  down  without  giving  the  plaintif!  sufficient  time  to 
get  though  safely,  particularly  in  view  of  the  fact  that  he  was  in  the 
habit  of  allowing  persons  to  cross  in  that  way;  and,  if  the  jury  so 
found  the  facts  in  the  case,  it  was  negligence  on  the  part  of  the 
engineer  which  would  subject  the  defendant  to  an  action  for  dam- 
ages, unless  the  plaintiff's  own  negligence  should  preclude  a  recovery 
in  the  case.  But  we  think,  in  view  of  all  the  circumstances  above 
enumerated,  and  taking  into  consideration  the  plaintiff's  age,  that 
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the  court  was  right  in  submitting  the  question  of  plaintiff's  contrib- 
utory negligence  also  to  the  jury. 

"  Assuming,  then,  that  these  questions  were  for  the  jury,  we  are 
next  to  consider  the  further  question  raised  by  the  appellant  in  respect 
to  the  alleged  inadequacy  of  the  verdict.  The  general  power  of  the 
court  to  set  aside  a  verdict  for  the  reason  that  it  is  grossly  inadequate 
and  disproportionate  to  the  injury  suffered  in  a  case  of  this  kind 
does  not  appear  to  be  questioned  by  the  defendant's  counsel.  The 
ground  on  which  the  courts,  under  statutes  similar  to  our  own, 
usually  base  such  relief  is  that  such  verdicts  should  be  treated  as  not 
supported  or  justified  by  the  evidence,  and  hence  new  trials  have  not 
infrequently  been  granted  on  this  ground.  Emmons  v.  Sheldon, 
26  Wis.  650;  Bennett  v.  Hobro,  72  Cal.  178;  Benjamin  v,  Stewart, 
61  Cal.  608;  Platz  V.  Cohoes,  8  Abb.  N.  C.  396. 

*'  The  evidence  shows  that  the  boy  placed  his  left  foot  upon  the 
link  between  the  bumpers,  when  they  came  together  and  crushed 
his  toes  and  the  inside  of  his  foot.  The  great  toe  had  to  be  ampu- 
tated, and  two  others  were  badly  lacerated,  and  one  of  them  per- 
mantly  injured.  The  foot  was  pressed  out  of  shape,  and  has  never 
fully  resumed  its  normal  condition,  and  probably  never  will.  He  was 
under  surgical  treatment  for  four  or  five  weeks,  and  experienced 
considerable  pain  apd  suffering.  The  injury  to  the  foot,  together 
with  the  loss  of  the  great  toe,  causes  a  lameness  which  is  likely  to 
be  permanent.  The  question  of  the  negligence  of  the  respective 
parties  was,  as  we  have  seen,  one  for  the  jury  to  decide,  and  their 
verdict  on  that  question  could  not  be  disturbed;  certainly  not  by 
this  court.  But  a  verdict  for  plaintiff  established  the  defendant's 
liability,  and  the  jury  was  thereupon  bound  to  give  adequate  and 
reasonable  compensatory  damages.  Without  intimating  at  all  what 
the  damages  should  be,  the  court  is  of  the  opinion  that  the  amount 
allowed  is  inadequate  and  disproportionate  to  the  nature  of  the 
injury,  and  that  the  verdict  ought  not  to  stand,  and  the  case  should 
therefore  be  submitted  to  another  jury.  The  jury  may  have  had  so 
much  doubt  upon  the  first  question  that  they  were  induced  to  com- 
promise on  the  second.     Order  reversed." 
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THOMPSON  V.  DODGE. 

Supreme  Courts  Minnesota^  October  Term^  18^4, 
[Reported  in  58  Minn.  555.] 

DRIVING  ON  HIGHWAY— RIGHT  OF  WAY— HORSE  FRIGHTENED 
BY  BICYCLE.  —  A  highway  is  intended  for  public  use,  and  a  person  driv- 
ing a  horse  thereon  has  no  rights  superior  to  those  of  a  person  riding  a 
bicycle. 

A  bicycle  is  a  vehicle,  and  riding  one  in  the  usual  manner  as  is  now  done 
upon  the  public  highway,  for  convenience,  recreation,  pleasure,  or  business, 
is  not  unlawful  (i). 

A  person  cannot  be  made  to  pay  damages  for  his  acts  unless  they  were  done  in 
such  manner  and  at  such  a  time  as  to  show  that  he  was  acting  in  disregard 
of  the  rights  of  others. 
(Syllabus  by  the  Court.) 

Appeal  by  plaintiff,  N.  A.  Thompson,  from  a  judgment  of 
the  District  Court  of  Dakota  County.  The  facts  appear  in  the 
opinion.    Judgment  affirmed. 

C.  P.  Carpenter,  for  appellant. 

Hodgson  &  Schaller,  for  respondent. 

Buck^  J.  —  This  action  was  commenced  in  Justice's  Court  to 
recover  damages  for  injury  to  the  plaintiff*s  carriage,  which 
plaintiff  alleges  was  caused  by  the  carelessness  and  negligence  of 
the  defendant  in  riding  and  using  a  bicycle  in  the  public  highway, 
whereby  plaintiff's  horse  was  frightened,  and  became  wholly 
unmanageable  and  shied,  precipitating  the  plaintiff,  horse,  and 
carriage  off  from  the  grade  and  road  into  a  swamp,  and  damaging 
the  carriage  of  plaintiff  to  the  amount  of  $15. 

The  plaintiff  recovered  judgment  for  $15  and  costs,  but,  upon 
appeal  to  the  District  Court  of  Dakota  county  the  judgment  was 
reversed,  upon  the  ground  that,  conceding  all  of  the  testimony 
introduced  by  the  plaintiff  to  be  true,  the  defendant  was  not 
negligent.  The  decision  of  the  District  Court  was  right.  It  is 
true  that  upon  a  controverted  question  of  negligence,  where 
different  deductions  or  reasonable  inferences  might  be  drawn  by 
the  jury  from  the  conflicting  evidence,  the  general  rule  is  that 
the  finding  of  the  jury  should  not  be  disturbed.  B\it  upon  the 
undisputed  facts,  or  assuming  the  testimony  of  th^     Aa'mti^  ^^ 

I.  For  actions  arising  out  of  acci-     1897  to  date  see  vol^  '^e?;- 

dents    caused    by    horses    becoming    Rep.,  and  the  current     X-U  ^    q^  "^^ 
fdghteaed  at  bicycles  on  highway  from    series  of  Reporu.  ^VW^^^^ 
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be  true,  it  does  not  show  a  cause  of  action  against  the  defendant, 
A  person  riding  a  bicycle  upon  the  public  highway  has  the  same 
rights  in  so  doing  as  persons  using  other  vehicles  thereon. 
A  highway  is  intended  for  public  use,  and  a  person  riding  or 
driving  a  horse  has  no  rights  superior  to  those  of  a  person  riding 
a  bicycle.  In  the  use  of  a  public  highway,  there  are  certain 
rights  of  the  road  which  must  be  observed  by  all  persons,  and  a 
violation  of  those  rights  constitutes  actionable  negligence. 
Bicycles  are  vehicles  used  now  very  extensively  for  convenience, 
recreation,  pleasure,  and  business,  and  the  riding  of  one  upon 
the  public  highway  in  the  ordinary  manner  as  is  now  done  is 
neither  unlawful  nor  prohibited,  and  they  cannot  be  banished 
because  they  were  not  ancient  vehicles,  and  used  in  the  Garden 
of  Eden  by  Adam  and  Eve.  Because  the  plaintiff  chose  to  drive 
a  horse  hitched  to  a  carriage  does  not  give  to  him  the  right  to 
dictate  to  others  their  mode  of  conveyance  upon  a  public  high- 
way, where  the  rights  of  each  are  equal.  The  traveled  grade 
where  the  parties  met  was  from  ten  to  twelve  feet  wide,  giving 
ample  room  for  the  parties  to  have  passed  each  other.  Gen.  St. 
1878,  ch.  14,  sec.  I,  provides  that  when  persons  meet  each  other 
on  any  bridge  or  road,  traveling  with  carriages,  wagons,  sleds, 
sleighs,  or  other  vehicles,  each  shall  seasonably  drive  his  carriage 
or  other  vehicle  to  the  right  of  the  middle  of  the  traveled  part 
of  the  road,  so  that  the  respective  carriages  may  pass  each  other 
without  interference.  This  law  appears  to  have  been  complied 
with  on  the  part  of  the  defendant.  If  there  was  room  to  pass, 
it  was  as  much  the  duty  of  the  plaintiff  to  stop  as  that  of  the 
defendant ;  especially  in  view  of  the  fact  that  he  testified  that, 
when  he  discovered  defendant  riding  towards  him,  he  anticipated 
that  his  horse  would  be  frightened. 

In  his  complaint  the  grounds  of  negligence  charged  are  that 
defendant  did  not  stop  riding  towards  plaintiff,  and  ascertain 
whether  plaintiff's  horse  was  likely  to  be  frightened,  and  by  rid- 
ing upon  the  road  grade  before  plaintiff  had  time  to  drive  off  the 
same.  As  the  defendant  had  the  legal  right  to  be  in  the  high- 
way, and  there  is  no  allegation  in  the  complaint  that  the  defend- 
ant knew,  or  had  any  reason  to  believe  or  anticipate,  that 
plaintiff*s  horse  would  be  frightened  at  defendant's  bicycle,  or 
the  manner  in  which  he  was  riding  the  same,  it  does  not  charge 
actionable  negligence.  It  is  not  the  duty  of  a  party  lawfully 
traveling  upon  a  public  highway  upon  a  bicycle,  when  he  sees  a 
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horse  and  carriage  approaching,  to  stop  and  inquire  whether  the 
horse  is  likely  to  be  frightened,  nor  to  anticipate  that  such  horse 
will  be  frightened,  especially  in  the  absence  of  any  apparent  rea- 
son for  so  doing ;  and  it  appears  from  the  evidence  that  defend-  j 
ant  was  within  five  or  ten  feet  of  plaintiff's  horse  when  he  noticed 
that  the  horse  was  frightened.     When  he  first  saw  plaintiff,  he                         | 
was  about  seventy  or  one  hundred  feet  away  from  him,  and  rid-                         j 
ing  at  the  rate  of  eight  miles  an  hour;  but,  to  use  his  expression, 
he  slowed  up,  and  turned  out  to  the  edge  of  the  road  next  to                         i 
the  grass  on  the  right  side  of  the  road,  and  only  went  the  length                         , 
of  the  plaintiff's  horse  before  he  dismounted,  and  went  to  the 
assistance  of  plaintiff,  and  rendered  him  such  assistance  as  he                        i 
was  able.     There  is  not  a  single  word  of  evidence  going  to  show 
any  wilful  act  of  tort  on  the  part  of  defendant,  or  that  he  was 
riding  his  vehicle  in  any  other  than  the  ordinary  way  and  rea- 
sonable manner,  or  that  he  apprehended  or  anticipated  any  fright 
on  the  part  of  plaintiff's  horse.     Simply  because  the  plaintiff's 
carriage  was  injured  by  reason  of  his  horse  becoming  frightened 
at  defendant's  riding  his  vehicle  does  not  impute  negligence  to 
defendant.     If  defendant's  act  was  not  wrongful,  the  resulting 
injury  was  not  actionable.     The  plaintiff  cannot  be  made  to  pay 
or  suffer  for  his  acts,  unless  the  acts  done  by  him  were  done  in 
such  manner  and  at  a  time  which  show  that  he  was  acting  in  dis- 
regard of  the  rights  of  other  persons.     This  is  not  such  a  case. 

The  pleading  and  proof  of  a  custom  as  to  parties  approaching 
each  other  on  the  grade  where  this  injury  resulted  are  so  want- 
ing in  stating  and  proving  all  the  essential  elements  necessary 
that  we  need  not  discuss  this  question. 

The  judgment  appealed  from  is  affirmed. 

NOTES  OF  MISSISSIPPI  CASES  RELATING  TO  COLLISIONS 

AND  CROSSINGS. 

Among  the  Mississippi  cases  arising  out  of  accidents  at  crossings, 
collisions,  or  persons  injured  on  track,  are  the  following: 

Person  hading  cars  on  track  injured  in  collision  —  Punitive  damages. 

In  NEW  ORLEANS,  JACKSON  &  GREAT  NORTHERN  R*Y 
CO  V.  BAILEV,  40  Miss.  395  (1866),  it  appeared  that  "  defendant  in 
error,  by  contract  with  the  Central  R.  R.  Co.,  had  the  right  to  use 
a  certain  portion  of  the  side  track  for  the  purpose  of  loading  and 
unloading  freight.     Plaintiffs  had  the  right  to  use  the  same  side 
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track,  when  nothing  was  in  the  way.  While  defendant  was  engaged 
in  unloading  cars  on  this  side  track  a  train  of  cars  of  plaintiff  in 
error,  and  in  charge  of  one  of  their  employees,  came  in  collision 
with  the  car  upon  which  defendant  was  standing,  and  seriously 
injured  him.  Held^  that  plaintiffs  were  liable  in  damages  for  the 
injury,  though  the  employee  may  have  given  the  usual  signals  that 
he  was  about  to  move  a  train  of  cars  upon  the  side  track.**  Judg- 
ment for  plaintiff  (Bailey)  in  Circuit  Court  of  Madison  county  for 
$12,000  was  affirmed.  The  court  (per  Harris,  J.)  discussed  the 
question  of  punitive  damages  and  held  that  an  instruction  that  the 
jury  might  award  same  in  this  case  was  properly  given. 

Failure  of  traveler  to  exercise  due  care  at  crossing. 

In  NEW  ORLEANS,  JACKSON  &  GREAT  NORTHERN  R.  R. 
CO.  V.  MITCHELL,  52  Miss.  808  (1876),  judgment  for  plaintiff 
for  $400  was  reversed,  the  syllabus  to  the  official  report  stating  the 
case  as  follows:  "  In  an  action  against  a  railroad  company  for  dam- 
ages to  the  person  of  the  plaintiff,  it  is  proper  to  inquire  whether 
the  plaintiff  was  guilty  of  such  contributory  negligence  as  would 
forfeit  his  right  to  recover  of  the  company  for  the  neglect  of  its 
servants;  and  where  the  evidence  tends  to  show  such  negligence  on 
the  part  of  the  plaintiff,  the  jury  should  be  instructed  as  to  the  law 
on  that  subject.  It  is  a  well-settled  principle  that  it  is  negligence 
in  a  traveler  crossing  a  railroad  to  do  so  without  exercising  his 
faculties  to  ascertain  if  there  is  danger  in  attempting  to  cross.** 

Persons  on  track  struck  by  train  —  Contributory  negligence, 

VicKSBURG  &  Meridian  R.  R.  Co.  v,  McGowan,  62  Miss.  682 
(1885),  person  walking  on  track  struck  by  train;  judgment  for  plain- 
tiff for  $4,000  reversed  for  erroneous  admission  of  evidence  tending 
to  show  intoxication  of  engineer,  and  misleading  instructions. 

Mobile  &  Ohio  R.  R.  Co.  v.  Stroud,  64  Miss.  784  (1887),  plain* 
tiff's  intestate  crossing  track  struck  and  killed  by  train;  contribu- 
tory negligence;  judgment  for  plaintiff  reversed. 

Louisville,  New  Orleans  &  Texas  R*y  Co.  v.  Cooper,  68  Miss. 
368  (1890),  woman  walking  on  trestle  struck  by  train;  contributory 
negligence;  judgment  for  plaintiff  for  $2,500  reversed. 

DooLEY  V.  Mobile  &  Ohio  R.  R.  Co.,  69  Miss.  648  (1892),  youth, 
nineteen  years  old,  standing  on  edge  of  side  track  at  depot  where 
persons  were  not  invited  to  go,  struck  by  freight  train;  judgment 
for  defendant  affirmed. 

Crawley  v,  Richmond  &  Danville  R.  R.  Co.,  70  Miss.  340  (1892), 
person  crossing  track  struck  and  killed  by  train;  contributory  neg- 
ligence; judgment  for  defendant. 
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Christian  v.  Illinois  Central  R.  R.  Co.,  71  Miss.  237  (1893), 
person  trespassing  on  track,  walking  along  trestle,  struck  by  train; 
judgment  for  defendant. 

Illinois  Central  R.  R.  Co.  v.  Lee,  71  Miss.  895  (1894),  woman 
crossing  switch  used  as  footway,  struck  by  backing  train;  contribu* 
lory  negligence;  judgment  for  plaintiff  reversed. 

Contributory  negligence  while  crossing  trcuk. 

Winterton  v.  Illinois  Central  R.  R.  Co.,  73  Miss.  831  (1896)^ 
justice  of  the  peace,  after  leaving  court-house  on  side  of  track,  struck 
by  a  gravel  train;  contributory  negligence;  peremptory  instruction 
to  find  for  defendant  affirmed ;  suggestion  of  error  overruled. 

JRunning  or  flying  switch  at  crossing  —  Person  injured  on  track  — 
Railroad  liable. 

In  Alabama  &  Vicksburg  R'y  Co.  v.  Summers,  68  Miss.  566 
(1891),  colored  woman  carrying  bundle  on  head  walking  on  track 
and  struck  by  train  making  running  or  flying  switch;  judgment  for 
plaintiff  for  $1,250  was  affirmed. 

In  the  Summers  case,  supra^  it  was  held  to  be  '*  negligence /^r  se 
for  a  railroad  company  to  make  a  flying  switch  across  the  streets  of 
a  town  along  which  persons  are  constantly  accustomed  to  walk.*' 
Citing  Fulmer  v,  Illinois  Central  R.  R.  Co.,  (^^  Miss.  355  (1890), 
where  judgment  for  defendant  was  reversed  in  action  for  negligent 
killing  of  plaintiff's  husband  while  upon  defendant's  track  by  train 
making  flying  switch  over  public  crossing. 

Car  making  ^^  flying  switch  "  — Person  crossing  switch  track  injured, 

Alabama  &  Vicksburg  R'y  Co.  v.  Jones,  73  Miss,  no  (1895), 
person  standing  upon  or  going  across  switch  track  of  defendant  run 
over  by  car  making  **  flying  switch ;  "  judgment  for  plaintiff  affirmed. 

Train  at  crossing  —  Opening  between  cars  —  Sudden  closing  of  cars  — 
Railrocul  liable, 

Louisville,  New  Orleans  &  Texas  R.  R.  Co.  v.  Thompson,  64 
Miss.  584  (1887),  person  passing  through  opening  between  cars  of 
freight  train  standing  at  crossing  at  depot,  the  opening  being  made 
by  railroad  company  for  people  to  pass;  railroad  liable  for  sudden 
closing  of  cars  inflicting  injury  upon  plaintiff;  judgment  for  plaintiff 
for  $15,000  affirmed. 

See  also  Bardwell  v.  Mobile  &  Ohio  R.  R.  Co.,  63  lyjigs.  574; 
Vicksburg  &  Meridian  R.  R.  Co.  v.  Alexander,  -,  >A.\ss. 
496  (attempting  to  cross  track  with  horse  and  buggy    ^  .  ^^ 

train  standing  at  crossing;  horse  frightened;  railroad  yx  ^  ^ 
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Collision  between  vehicle  and  train  at  crossing, 

Alabama  &  Vicksburg  R*y  Co.  v.  Davis,  69  Miss.  444  (1891), 
person  riding  in  buggy  injured  in  collision  of  vehicle  with  train  at 
crossing;  negligence  of  driver  not  imputable  to  person  riding;  judg- 
ment for  plaintiff  for  $2,000  affirmed. 

Memphis  &  Charleston  R.  R.  Co.  v,  Jobe,  69  Miss.  452  (1891), 
collision  between  train  and  wagon  at  street  crossing;  judgment  for 
plaintiff  reversed  for  erroneous  instructions  as  to  negligence.  See 
subsequent  decision  in  the  Jobe  case,  71  Miss.  734  (1894),  where 
judgment  for  defendant  was  affirmed. 

Louisville,  New  Orleans  &  Texas  R'y  Co.  v,  French,  69  Miss. 
121  (1891),  plaintiff,  twenty  years  old,  driving  wagon,  struck  by 
freight  train  while  crossing  track;  judgment  for  plaintiff  for  $500 
reversed. 

Horse  frightened  at  noise  of  train  hands  at  crossing, 

McCerrin  v.  Alabama  &  Vicksburg  R*y  Co.,  72  Miss.  1013 
(1895),  horse  frightened  at  noise  of  train  hands  on  handcar  run- 
ning over  street  crossing,  and  person  driving  injured;  railroad  not 
liable. 

Mail  agent  injured  in  collision. 

New  Orleans,  Jackson  &  Great  Northern  R.  R.  Co.  v. 
Albritton,  38  Miss.  242  (1859),  mail  agent  injured  in  collision 
between  trains;  judgment  for  plaintiff  for  $10,000  reversed  for 
erroneous  instruction  as  to  plaintiff's  testimony. 

Attempting  to  avoid  impending  collision. 

Alabama  &  Vicksburg  R'y  Co.  v.  Phillips,  70  Miss.  14  (1892), 
person  riding  in  vehicle  jumping  from  same  to  avoid  impending  col- 
lision with  train,  and  injured;  judgment  for  plaintiff  reversed. 

Richmond  &  Danville  R.  R.  Co.  v,  Burnsed,  70  Miss.  437  (1892), 
person  leaping  from  freight  train  to  avoid  collision;  judgment  for 
plaintiff  reversed. 

Accidents  to  children  on  track, 

Jamison  v,  Illinois  Central  R.  R.  Co.,  63  Miss.  33  (1885), 
child  killed  on  railroad  track;  judgment  on  verdict  directed  for 
defendant  reversed;  question  whether  cnild  was  seen  by  defendant's 
servants  was  fact  for  jury  to  determine  from  evidence. 

Louisville,  New  Orleans  &  Texas  R*y  Co.  v,  Hirsch,  69  Miss. 
126  (1891),  children  crossing  track  at  depot  struck  by  train  backing; 
judgment  for  plaintiff  for  $1,800  affirmed. 

Mobile  &  Ohio  R.  R.  Co.  v,  Watly,  69  Miss.  145  (1891),  child 
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four  years  old,  crossing  trestle,  killed  by  train;  judgment  for 
plaintiff  reversed  for  contributory  negligence  of  parent. 

Louisville,  New  Orleans  &  Texas  R'y  Co.  v,  Williams,  69  Miss. 
631  (1892),  child  playing  near  railroad  going  on  track  and  lying 
down  to  sleep,  run  over  by  train;  judgment  for  plaintiff  reversed. 

Alabama  &  Vicksburg  R'y  Co.  v.  Lowe,  73  Miss.  203  (1895), 
child,  in  custody  of  servant,  run  over  and  killed  while  crossing 
track;  negligence  of  servant  not  imputable  to  child;  judgment  for 
plaintiff  for  $2,250  affirmed 

Animals  injured  on  track. 

Among  the  numerous  cases  arising  out  of  injuries  to  animals  on 
railroad  tracks,  see  the  following: 

Raiford  V,  Mississippi  Central  R.  R.  Co.,  43  Miss.  233  (1870), 
horses  killed  on  railroad  track;  railroad  not  liable. 

Vicksburg  &  Jackson  R.  R.  Co.  v,  Patton,  31  Miss.  156-198 
(1856),  horses  killed  on  track;  railroad  liable;  the  rights  and  lia- 
bilities of  railroad  companies  as  to  condition  of  track  and  injuries 
to  cattle  thereon  fully  discussed.  It  was  also  held  that  ''the  jury 
may  allow  exemplary  damages  against  a  railroad  company,  if  it 
appear  that  plaintiff's  property  was  destroyed  or  injured  by  gross 
negligence  or  wilful  or  wanton  mischief  of  its  agents." 

Mississippi  Central  R.  R.  Co.  v.  Miller,  40  Miss.  45  (1866), 
mule  on  track  killed  in  collision  with  train;  judgment  for  plaintiff 
reversed  for  erroneous  instructions  as  to  care  required  of  railroad. 

Mobile  &  Ohio  R.  R.  Co.  v.  Gunn,  68  Miss.  366  (1890),  mule 
killed  on  track;  judgment  for  plaintiff  affirmed. 

Yazoo  &  Mississippi  Valley  R  R.  Co.  v.  Smith,  68  Miss.  359 
{1890),  colt  killed  while  on  track;  judgment  for  plaintiff  reversed, 
there  being  nothing  to  show  wanton  conduct  of  engineer  in  running 
over  animal. 

See  also  Chicago,  St.  Louis  &  New  Orleans  R.  R.  Co.  v.  Pack- 
wood,  59  Miss.  280;  New  Orleans,  Mobile  &  Texas  R.  R.  Co.  v, 
TouLME,  59  Miss.  284;  Memphis  R.  R.  Co.  v,  Orr,  43  Miss.  279; 
Yazoo  &  Mississippi  Valley  R.  R.  Co.  v,  Whittington,  74  Miss. 
410;  R.  R.  Co.  v.  Brumfield,  64  Miss.  637;  R.  R.  Co.  v,  Thorn- 
ton, 65  Miss.  256;  R.  R.  Co.  v.  Bourgeois,  (^d  Miss.  3;  Roberds  v. 
Mobile  &  Ohio  R.  R.  Co.,  74  Miss.  334;  R.  R.  Co.  v,  Jones,  59 
Miss.  470;  Mobile  &  Ohio  R.  R.  Co.  ik  Weems,  74  Miss.  513;  Illi- 
nois Central  R.  R.  Co.  ik  Weathersby,  63  Miss.  581 ;  R.  R.  Co.  v. 
DoGGETT,  67  Miss.  250;  R'y  Co.  v.  Smith,  67  Miss.  15;  R.  R.  Co. 
V.  Field,  46  Miss.  573;  Howard  v.  R.  R.  Co.,  67  Miss.  247;  Tyler 
V.  R.  R.  Co.,  61  Miss.  445;  Bedford  v,  R.  R.  Co.,  65  Miss  385; 
Kent  v,  R'y  Co.,  67  Miss.  608;  R.  R.  Co.  v,  Hudson,  50  Miss.  572. 
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HUNT  V.  MISSOURI  RAILROAD  COMPANY  AND 

T.  C.  HIGGINS. 

Supreme  Courts  Missouri^  October  Term^  1886, 

[Reported  in  89  Mo.  607.] 

APPEAL  — SUPREME  COURT  —  PRACTICE.  —  It  is  error  to  submit  an 
issue  to  the  jury  where  there  is  an  entire  want  of  evidence  to  support  it. 

STATUTE  — JUDGMENT  — JOINT  TORT  FEASORS.  —  Under  the  Statutes 
of  1879,  sec.  3776,  the  Supreme  Court  may  reverse  or  affirm  judgment  of 
Circuit  Court  or  give  such  judgment  as  it  may  consider  should  have  been 
given  by  the  Circuit  Couri,  and  may  reverse  judgment  as  to  one  of  two 
defendants  and  affirm  same  as  to  the  other  defendant. 

Appeal  from  St.  Louis  Court  of  Appeals.  Judgment  reversed 
as  to  the  Missouri  Railroad  Company,  and  affirmed  ^s  to  T.  C. 
Higgins      See  the  case  reported  in  14  Mo.  App.  160  (i). 

Dyer,  Lee  &  Ellis,  for  appellants. 

John  Wickham,  for  appellant,  Higgins. 

W.  C.  &  J.  C.  Jones  and  A.  R.  Taylor,  for  respondent. 

Ray^  J.  —  This  cause  was  before  the  St.  Louis  Court  of 
Appeals,  and  is  reported  in  14  Mo.  App.  160. 

The  point  most  pressed  at  the  oral  argument  before  us,  and  in 
the  brief  of  counsel  for  the  railroad  company,  and  the  one  we 
think  of  most  importance,  as  to  it,  is  whether  there  is  sufficient 
evidence  of  negligence  on  its  part  to  go  to  the  jury.  A  similar 
objection  was  also  raised  and  urged  by  counsel  for  defendant 
Higgins,  as  to  him.  We  have  carefully  considered  the  evidence, 
and  especially  with  reference  to  this  objection.  The  majority 
of  the  court  are  of  opinion  that  as  to  the  defendant,  Missouri 
Railroad  Company,  there  is  no  sufficient  evidence,  or  rather, 

I.  The  facts  in  the  case  at  bar  (Hunt  rope  was  caught  by  the  street  car  which 
V,  Mo.  R.  R.  Co.,  et,  al.\  as  reported  pulled  the  derrick  over  and  the  scant- 
in  14  Mo.  App.  160  (1883).  tended  to  ling  fell  upon  the  rear  platform  of  the 
show  that  the  action  was  brought  by  street  car  upon  which  plaintiff's  hus- 
plaintiff  under  R.  S.,  §§  2121  and  band  was  riding  and  killed  him.  There 
2122,  for  damages  sustained  in  the  was  a  verdict  for  $5,000  in  favor  of 
killing  of  her  husband,  while  he  was  plaintiff,  and  judgment  was  rendered 
riding  on  a  street  car  of  the  defendant  against  both  defendants.  On  appeal 
corporation;  that  the  defendant,  Hig-  judgment  was  affirmed,  and  on  appeal 
gins,  was  engaged  in  erecting  buildings  to  the  Supreme  Court  (89  Mo.  607), 
on  a  street  through  which  the  street  judgment  was  reversed  as  to  the  rail- 
car  passsd,  and  was  using  a  movable  road  company,  and  affirmed  as  to  de> 
derrick  for  the  purpose,  that  the  guy  fendant  Higgins. 
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there  is  an  entire  want  of  evidence  of  negligence  on  its  part, 
authorizing  the  submission  of  the  cause  to  the  jury,  and  that  as 
to  it  the  judgment  of  the  trial  court,  as  well  as  that  of  the 
Court  of  Appeals,  is  erroneous  and  should  be  reversed ;  and  it  is 
accordingly  so  ordered.  In  this  conclusion  and  disposition  of  the 
case,  as  to  this  defendant,  Norton,  J.,  and  myself  do  not  concur. 

As  to  the  defendant,  Higgins,  after  a  careful  examination  of 
the  entire  evidence,  we  see  no  sufficient  reason  to  doubt  that  the 
conclusion  arrived  at  by  the  trial  court,  as  well  as  the  Court  of 
Appeals,  is  correct,  and  that  the  case  made  by  the  evidence,  was 
as  to  him  one  for  the  jury  to  pass  on.  Perhaps  it  is  well  to  say 
that  we  do  not  mean  to  be  understood  as  committed  to  an 
approval  of  some  of  the  expressions  which  occur  in  the  progress 
of  the  opinion  of  the  Court  of  Appeals,  as  to  what  the  disaster, 
in  and  of  itself,  may  indicate  to  a  practical-minded  jury,  or  as  to 
what  the  juror  in  his  practical  familiarity  with  current  events  and 
with  their  physical  and  moral  causes  may  legitimately  consider 
whatever  the  witness  may  say.  The  other  questions  made  by 
the  defendant  Higgins,  or  involved  in  the  case  in  his  behalf,  we 
have  also  considered,  and  in  our  opinion  they  also  are  properly 
considered  correctly  disposed  of  by  the  Court  of  Appeals  in  its 
said  opinion,  and  they  need  not  be  restated  or  re-argued  by  us. 
Finding  no  material  error  in  the  decision  of  the  Court  of  Appeals 
as  to  the  defendant  Higgins,  the  judgment  as  to  him  is  affirmed. 

Section  3776,  Revised  Statutes  of  1879,  provides  that:  *'  The 
Supreme  Court  in  appeals  or  writs  of  error  shall  examine  the 
record  and  award  a  new  trial,  reverse  or  affirm  the  judgment  or 
decision  of  the  Circuit  Court,  or  give  such  judgment  as  such 
court  ought  to  have  given  as  to  them  shall  seem  agreeable  to 
law."  In  reversing  the  judgment  as  to  one  of  the  defendants, 
and  affirming  it  as  to  the  other,  as  we  have  dpne  in  this  case,  we 
think  we  have  thereby  given  such  judgment  as  the  lower  courts 
under  the  facts  and  law  of  the  case  ought  to  have  given.  In  a 
case  like  this  the  ends  of  justice  do  not  require  that  the  whole 
case  should  be  reversed  and  remanded,  for  further  proceedings. 
In  numerous  instances  this  court  has  modified  and  affirmed  judg- 
ments as  seemed  to  it  agreeable  to  law  and  justice.  Wescott  v. 
Bridwell,  40  Mo.  146;  Miller  v.  Hardin,  64  Mo.  545;  Mueller  v. 
Kaessman,  84  Mo.  330;  Central  Law  Journal  for  June,   1886, 

page  553- 
In  this  branch  of  the  case  all  the  judges  concur* 
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RAPP  V.  ST.  JOSEPH  AND  IOWA  RAILROAD 

COMPANY. 

Supreme  Courts  Missouri^  Division  No.  i,  October  Tertn^  iSpi, 

[Reported  in  io6  Mo.  423.] 

PERSON  DRIVING  KILLED  AT  RAILROAD  CROSSING  —  DAMAGES  — 
STATUTE.  —  In  an  action  to  recover  damages  for  the  negligent  killing  of 
a  person  by  defendant's  engine  at  a  public  crossing,  it  was  held  error  in  the 
Circuit  Court  to  sustain  a  recovery  for  $5,000,  based  on  a  finding  of  negli> 
gence  not  embraced  within  R.  S.  1889,  §  4425,  as  the  fixed  sum  of  $5,000  is. 
only  recoverable  of  a  railway  company  when  the  death  of  a  person,  not  a 
passenger,  is  caused  by  the  negligence  of  the  company's  servants  "  while 
running,  conducting  or  managing  any  locomotive,  car  or  train  of  cars." 
Following  Crumpley  v.  Hannibal  &  St.  Joseph  R'y  Co.,  98  Mo.  34(i)« 
CONTRIBUTORY  NEGLIGENCE.  —  Where  there  was  evidence  tending  to 
show  contributory  negligence,  it  was  error  to  charge  that "  the  law  pre> 
sumes  deceased  did  exercise  ordinary  care  "  (2). 

Appeal  from  the  Buchanan  Circuit  Court.  Judgment  for 
plaintiff  for  $^^^00  reversed, 

*'  This  is  an  action  by  the  widow  of  Henry  Rapp  for  statutory 
damages  on  account  of  his  death.  He  was  struck  and  killed  by 
an  engine  of  defendant,  at  a  public  road  crossing  in  Buchanan 
county,  in  1887. 

''  The  petition  charged  (among  other  items)  negligence,  in  that 
•  at  the  time  of  the  construction  of  said  railroad,  and  at  a  point 
where  the  same  passes  through  a  deep  cut  near  to  said  crossing, 
said  defendant  negligently  caused  banks  of  dirt  to  be  thrown  up 
alongside  of  said  railroad,  on  its  right  of  way  and  near  thereto, 

I.  The  svllabus  to  the  official  report  does  not  come  within  R.  S.  1879.  § 
of  Crumpley  v,  Hannibal  &  St.  Joseph  212 i,  and  it  is  error  to  direct  a  verdict 
R*Y  Co.,  98  Mo.  34.  (1868),  states  the  for$5,ooo.  Where  the  petition  charges 
case  as  follows:  "  The  wrongful  death  negligence  in  failing  to  ring  the  bell, 
of  a  person  at  a  railroad  crossing,  occa-  or  sound  the  whistle,  and  also  failure 
sioned  by  the  negligence  of  the  com-  to  construct  and  maintain  a  lawful 
pany's  servants  in  failing  to  ring  the  crossing,  and  it  cannot  be  told  upon 
bell  or  sound  the  whistle,  comes  within  which  ground  the  jury  based  their  ver- 
the  provisions  of  R.  S.  1879,  §  2121,  diet  for  $5,000,  the  judgment  will  be 
and,  where  an  action  can  be  main-  reversed.*' 
tained  by  the  representatives  desig- 
nated therein,  the  measure  of  damages  2.  See  notes  of  Missouri  cases,  at 
is  $5,000.  But  where  the  death  results  end  of  this  case,  relating  to  collisions 
from  the  failure  of  the  company  to  between  trains  and  vehicles  at  cross- 
maintain  a  lawful  crossing,  the  case  ings. 
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and  on  top  of  the  banks  of  said  cut,  which  had  been  negligently 
allowed  by  defendant  to  remain  at  the  place  aforesaid  since  the 
construction  of  said  railroad ;  that,  for  more  than  one  year  before 
the  injuries  alleged,  said  defendant  did  negligently  allow  to  stand 
alongside  of  said  railroad  on  its  right  of  way  brush,  weeds,  and 
other  obstructions ;  that  alongside  of  said  public  road,  which  said 
Henry  Rapp  was  traveling  in  approaching  said  crossing,  and  at 
the  time  of  the  injuries  herein  mentioned,  and  for  more  than  one 
year  prior  thereto,  there  stood  a  hedge  fence  and  other  obstruc- 
tions, all  of  which  were  calculated  to,  and  did,  as  defendant  then 
and  there  well  knew,  hinder  persons  traveling  along  said  public 
road  from  seeing  or  hearing  trains  of  cars  on  said  railroad 
approach  said  crossing.' 

"  Then  follow  the  charges  of  negligence  in  omitting  to  ring 
bell  or  blow  whistle;  the  death  of  Mr.  Rapp,  etc. 

**  The  answer,  in  addition  to  a  general  denial,  pleaded  contribu- 
tory negligence. 

"The  trial  disclosed  these  facts:  Mr.  Rapp  was  well 
acquainted  with  the  crossing.  At  the  time  of  the  accident  he 
was  alone,  in  a  farm  wagon,  drawn  by  a  span  of  mules,  going 
eastward  from  the  city  of  St.  Joseph,  along  a  public  road,  run- 
ning east  and  west.  He  was  on  his  way  home.  His  wagon  was 
struck  by  the  engine  of  one  of  defendant's  passenger  trains,  at  a 
point  six  or  seven  miles  east  from  the  city,  where  the  public  road 
upon  which  he  was  traveling  crosses  the  track  of  defendant's 
railroad 

"  The  railroad  track  there  extends  in  a  northwesterly  and 
southeasterly  direction,  running  further  east  than  south.  The 
crossing  is  at  the  east  end  of  a  cut.  The  railroad  track  extends 
from  the  crossing  northwesterly  through  the  cutting  six  or  eight 
hundred  feet,  then  emerges  upon  an  embankment  and  crosses  a 
trestle  bridge  (at  the  west  end  of  which  stands  the  '  whistling 
post,'  fourteen  hundred  and  fifty  feet  from  the  crossing),  and 
passes  into  another  cut  known  as  the  '  Saxton  cut '  beyond. 
Before  entering  the  last-mentioned  cut,  it  begins  to  curve  to  the 
southward,  and  continues  to  curve  until  it  runs  in  a  westerly 
direction. 

"  The  public  road  runs  west  from  the  crossing  over  the  hill, 
through  which  the  railroad  is  cut.  As  it  goes  from  the  railroad 
up  the  hill  it  also  passes  through  a  cut.  Along  the  north  side  of 
this  road  from  the  right  of  way  westward,  for  a  quarter  of  a 
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mile,  a  hedge  extended  eight  or  nine  feet  high,  at  the  time  of 
the  accident.  Along  the  top  of  the  railroad  cut,  and  six  or  eight 
feet  from  the  edge  of  the  slope  on  the  railroad  right  of  way,  piles 
of  earth  taken  from  the  cutting  when  the  railroad  was  built  had 
been  deposited. 

'  *  Mr.  Rapp  was  killed  by  a  passenger  train,  going  east  at  a  speed 
of  about  twenty-eight  or  thirty  miles  per  hour,  except  as  modified 
by  efforts  to  stop,  after  he  was  discovered.  The  plaintiff's  evi- 
dence tended  to  prove  that  no  signal  of  bell  or  whistle  was  given 
of  the  train's  approach. 

*'  There  was  evidence  tending  to  show  that  there  was  a  growth 
of  weeds  on  top  of  the  slope  of  the  railroad  cutting,  on  the  north 
side  of  the  public  road. 

"  In  the  direction  from  which  Rapp  was  coming  there  was  a 
point  in  the  public  road  twenty-eight  rods  from  the  railroad, 
from  which  a  man,  seated  in  a  wagon,  could  see  a  train  for  a 
short  distance,  as  it  emerged  from  the  Saxton  cut  and  entered 
the  cut  terminating  at  the  place  of  the  accident. 

**  From  that  point  to  the  point  where  the  public  highway 
entered  the  cutting  leading  down  the  hill  to  the  railroad  track, 
the  railway  was  hidden  from  the  traveler  by  a  thick  hedge,  eight 
or  nine  feet  high,  in  full  foliage.  Until  reaching  a  point  very 
close  to  the  track  no  view  toward  the  west  could  be  had  along  it 
by  the  deceased,  or  other  person  approaching  from  that  side. 

*'  It  will  not  be  necessary  to  give  the  full  particulars  of  the 
testimony,  as  will  appear  later  from  the  view  taken  of  some  parts 
of  the  case. 

'*  The  court,  among  other  instructions,  gave  the  following: 
*  8.  The  court  instructs  the  jury  that  it  was  the  duty  of  defend- 
ant to  construct  and  maintain  its  railroad  and  the  approaches 
thereto,  free  from  such  obstruction  as  would  prevent  or  hinder 
persons  attempting  to  cross  said  railroad  at  the  public-road  cross- 
ing mentioned  in  evidence  from  seeing  or  hearing  the  approach 
of  trains  on  said  railroad,  and  the  court  instructs  the  jury  that  if 
they  find  from  the  evidence  that  defendant  placed  banks  or  piles 
of  dirt  along  or  near  its  railroad,  or  negligently  allowed  the  same 
to  be  and  exist  on  its  right  of  way,  or  negligently  permitted 
weeds,  brush,  or  other  obstructions  to  exist  on  its  right  of  way 
which  it  did  not  cut  off,  which  obstructed  or  hindered  Henry 
Rapp  from  seeing  or  hearing  the  approach  of  the  train  mentioned 
in  the  evidence,  and  on  account  thereof,  while  said  Henry  Rapp 
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was  using  ordinary  care  in  attempting  to  cross  said  railroad,  he 
was  run  over  and  killed  by  said  train  of  cars,  then  the  jury  must 
find  for  plaintiff. ' 

**  '  lo.  The  court  instructs  the  jury  that  if  they  find  for  the 
plaintiff  they  will  assess  the  damages  at  $5,000. ' 

**  The  judgment  was  for  plaintiff  in  the  amount  of  $5,000,  after 
verdict  to  that  effect;  and  after  the  usual  motions,  etc.,  the 
defendant  appealed.'* 

Brown  &  Craig,  for  appellant. 

Spencer,  Burns  &  Mosman,  for  respondent. 

Barelay,  J,  —  This  action  was  brought  under  the  damage  act 
(R.  S.  1889,  ch.  49),  for  the  negligent  killing  of  Henry  Rapp, 
the  late  husband  of  plaintiff. 

The  judgment  in  the  trial  court  cannot  be  supported  in  view 
of  several  recent  decisions  here. 

I.  The  case  was  submitted  to  the  jury  so  as  to  authorize  a 
verdict  for  plaintiff  in  the  sum  of  $5,000,  if  the  jury  found  that 
the  death  of  the  plaintiff's  husband  resulted  from  negligence  of 
the  defendant  in  permitting  weeds,  brush,  or  other  obstructions 
to  exist  on  its  right  of  way  near  the  public  crossing  at  which 
Mr.  Rapp  was  killed.  The  fixed  sum* of  $5,000  is  only  recovera- 
ble of  a  railway  company  when  the  death  of  some  individual  (not 
a  passenger),  is  caused  by  the  negligence  of  the  company's  serv- 
ants  **  whilst  running,  conducting,  or  managing  any  locomotive, 
car,  or  train  of  cars." 

When  such  death  results  from  other  actionable  negligence  than 
that  just  mentioned  (R.  S.  1889,  §  4426),  the  jury  should  assess 
the  damages  at  a  sum  **  not  exceeding  $5,000,"  as  prescribed  in 
§  4427,  R.  S.   1889. 

This  was  expressly  decided  in  Crumpley  v.  Hannibal  &  St. 
Joseph  R.  R.  Co.,  98  Mo.  34  (1888),  and  must  now  be  accepted 
as  the  settled  law  (i). 

It  was,  therefore,  error  in  the  Circuit  Court  to  sustain  a 
recovery  for  $5, 000,  based  on  a  finding  of  negligence  not 
embraced  within  the  range  of  §  4425,  R.  S.  1889. 

n.  The  court  furthermore  instructed  that  "  the  law  presumes 
deceased  did  exercise  such"  (ordinary)  **  care,"  in  the  face  of 
abundant  proof  from  which  (to  put  it  mildly)  the  jury  might 
reasonably  have  found   the  deceased  negligent.     That  line  of 

I.  See  abstract  of  the  Crumpley  case,  oa  page  igo  q 
Vol.  XII -13  '    ****• 
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instruction  was  disapproved  in  Moberly  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  R.  Co.,  98  Mo.  183  (1889),  and  there  is  nothing  in 
this  case  to  repel  the  application  of  the  ruling  made  in  that  just 
cited  (i). 

We  need  not  pause  to  consider  the  other  points  urged  on  this 
appeal. 

The  errors  already  mentioned  are  such  as  necessitate  the 
reversal  of  the  judgment,  which  is  accordingly  ordered,  and  the 
cause  remanded  for  further  proceedings,  with  the  assent  of  all 
the  judges  of  this  division. 


NOTES  OF  MISSOURI  CASES  RELATING  TO  COLLISIONS  BETWEEN 

TRAINS  AND  VEHICLES  AT  CROSSINGS. 

Among  the  cases  (other  than  those  reported  with  the  Missouri  cayes  in  this 
volume  of  Am.  Neg.  Cas.),  relating  to  collisions  between  trains  and  vehicles, 
are  the  following: 

Collisions  at  crossings, 

Fletcher  v.  Atlantic  &  Pacific  R.  R.  Co.,  64  Mo.  484  (1877),  collision 
between  wagon  and  train  at  crossing;  person  riding  injured;  failure  to  look  and 
listen;  judgment  for  plaintiff  reversed  for  contributory  negligence. 

Henze  V,  St.  Louis,  Kansas  City  &  Northern  R'y  Co..  71  Mo.  636  (1880), 
plaintiff's  husband  and  infant  son  killed  in  collision  with  train  at  crossing  while 
driving  across  track;  judgment  for  plaintiff  for  $10,000  reversed  for  contribu- 
tory negligence. 

Purl  v.  St.  Louis,  Kansas  City  &  Northern  R'y  Co.,  72  Mo.  168  (1880).  deaf 
person  driving  across  track  struck  by  train;  contributory  negligence;  judgment 
for  plaintiff  reversed. 

Welsch  V,  Hannibal  &  St.  Joseph  R.  R.  Co.,  72  Mo.  451  (1880),  collision 
between  wagon  and  train  at  crossing:  judgment  for  plaintiff  reversed. 

Turner  v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  74  Mo.  602  (1881),  collision 
between  wagon  and  train  at  crossing;  contributory  negligence;  judgment  for 
plaintiff  reversed. 

Pope  v.  Kansas  City  Cable  R'y  Co..  99  Mo.  400  (1889),  collision  between 
wagon  and  cable  car;  judgment  for  plaintiff  reversed  for  erroneous  instructions. 

Becke  V,  Missouri  Pacific  R'y  Co.,  102  Mo.  544  (1890),  passenger  in  hack 
fatally  injured  in  collision  with  train  at  crossing;  judgment  for  plaintiff  for 
$5,000  affirmed. 


I.  In  Moberly  v.  Kansas  City.  St. 
Joseph  &  Council  Bluffs  R.  R.  Co., 
98  Mo.  183  (1889),  ii  was  held  (as  per 
syllabus  to  the  official  report),  that 
"  the  presumption  that  everyone  exer- 
cises ordinary  care  obtains,  in  the  ab- 
sence of  evidence  to  the  contrary.  But 
in  an  action  against  a  railroad  com- 
pany for  damages  for  personal  injuries, 
where  there  was  abundant  evidence 
from  which  plaintiff's  negligence  might 


have  been  found,  an  instruction  that 
the  presumption  of  ordinary  care  ex- 
isted in  his  favor  was  calculated  to 
mislead  the  jury  and  should  not  have 
been  given." 

The  Moberly  case  was  an  action  for 
injuries  sustained  in  collision  between 
wagon  and  train  at  crossing.  Judg- 
ment for  plaintiff  reversed.  See  also 
17  Mo.  App.  518. 
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King  v.  Missouri  Pacific  R'y  Co..  9S  Mo.  235  (1889).  person  killed  while  driv- 
ing across  track;  judgment  for  plaintiff  for  $5,000  reversed. 

Tetherow  V,  St.  Joseph  &  Des  Moines  R.  R.  Co.,  98  Mo.  74(1888),  person 
thrown  from  wagon  and  fatally  injured  by  reason  of  alleged  defective  crossing; 
judgment  for  plaintiff  for  $2,900  affirmed. 

O'Connor  v,  Missouri  Pacific  R'y  Co.,  94  Mo.  150  (18S7),  person  crossing 
track  killed  by  train  making  flying  switch;  judgment  for  plaintiff  for  $5,000 
affirmed. 

HUDSON  V.  WABASH  WESTERN  RAILWAY 

COMPANY. 

Supreme  Courts  Missouri^  In  Banc^  J^^^y  18^4, 
[Reported  in  123  Mo.  445.] 

TRAIN  STANDING  AT  CROSSING—  PASSING  BETWEEN  CARS  — CON- 
TRIBUTORY NEGLIGENCE.  —  In  an  action  to  recover  damages  for 
injuries  sustained  by  plaintiff  who,  in  attempting  to  pass  between  cars 
which  were  standing  at  street  crossing  longer  than  was  permtited  by  city 
ordinance,  stepped  on  pinhead  of  car  and  was  injured  by  the  cars  being 
backed  together,  no  warning  having  been  given  of  such  backing  of  cars,  it 
was  Md  ih^i  plaintiff  assumed  the  obvious  risks  involved  in  so  climbing 
over  the  cars,  and  judgment  of  nonsuit  affirmed  (i). 
Black,  Ch.  J.,  dissented. 

Appeal  from  St.  Louis  City  Circuit  Court.  The  facts  appear 
in  the  opinion.    Judgment  of  nonsuit  affirmed. 

Smith  P.  Galt,  for  appellant. 

F.  W.  Lehmann  and  George  S.  Grover,  for  respondent. 

Per  Curiam.  —  This  is  an  action  for  personal  injuries  in  which 
plaintiff  was  obliged  to  take  a  nonsuit  with  leave,  etc.,  by  reason 
of  the  ruling  of  the  trial  court,  in  giving  an  instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  at  the  close  of  his  case. 

It  is  the  same  action  reported  on  a  former  appeal,  loi  Mo.  13. 

Plaintiff's  petition  alleges  negligence  on  the  side  of  defendant 
in  failing  to  obey  certain  ordinances  of  the  city  of  St.  Louis, 
where  his  injury  occurred,  and  in  carelessly  operating  its  cars,  etc. 

The  answer  contained  a  general  denial,  and  a  plea  of  contribu- 
tory negligence,  which  was  put  at  issue  by  plaintiff's  reply. 

I.  See  former  decision  in  the  Hudson  Mountain  &  Southern  R*y  Co.,  105 
case,  loi  Mo.  13  (1890),  where  the  facts  Mo.  399  (1891),  person  injured  climb- 
are  fully  stated  and  judgment  for  ing  over  stationary  cars  at  crossing; 
plaintiff  reversed  on  the  ground  of  con-  judgment  for  plaintiff  reversed,  follow. 
tributory  negligence.  ing  the  ruling  in  the  Hudson  case,  loi 

See  also  Corcoran  v,  St.  Louis,  Iron  Mo.  13. 
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The  cause  came  to  trial  before  Judge  Klein  and  a  jury. 

Plaintiff  introduced  certain  municipal  ordinances  of  St.  Louis, 
forbidding  the  moving  of  locomotives,  cars^  etc.,  without  con- 
stant sounding  of  the  engine  bell ;  forbidding  the  running  of  cars 
moved  by  steam  across  or  along  any  improved  street,  without 
having  a  watchman  at  each  street  crossing,  etc. ;  forbidding  the 
obstruction  of  any  street  crossing  by  a  train  for  more  than  five 
minutes ;  requiring  a  backing  car  to  have  a  man  stationed  on  the 
end  farthest  from  the  engine  to  give  danger  signals;  and  requir- 
ing all  freight  trains,  moving  in  the  city  limits,  to  be  manned 
with  experienced  brakemen,  stationed  so  as  to  see  the  danger 
signals  and  hear  the  signals  from  the  engine. 

The  plaintiff  then  testified  in  his  own  behalf.  The  substance 
of  his  evidence  is  as  follows : 

On  the  eighteenth  day  of  November,  .1887,  he  was  working  at 
Schulenburg  &  Boeckler's  saw  mill,  situated  east  of  defendant's 
railroad  tracks.  He  was  one  of  a  gang  whose  duty  it  was  to  keep 
the  lumber  cleared  away  from  the  men  who  worked  on  the  top 
floor  of  the  mill. 

He  lived  west  of  the  tracks.  At  twelve  o'clock,  noon,  he  went 
home  to  dinner,  passing  west  on  Montgomery  street,  which  was 
macadamized  on  both  sides  of  the  railroad  tracks.  At  that  time 
there  were  no  cars  standing  across  Montgomery  street,  but  there 
were  cars  standing  on  each  side  of  that  street. 

At  twenty-nine  minutes  after  twelve  o'clock  he  left  his  home  to 
return  to  the  saw  mill.     As  he  passed  out  the  12 130  whistle  blew. 

His  house  was  situated  higher  than  the  railroad  track.  He 
could  see  a  long  distance  north  and  south.  The  cars  of  the 
defendant  were  then  standing  across  Montgomery  street.  There 
was  no  locomotive  connected  with  them  when  he  left  his  yard. 
When  he  got  to  Montgomery  street,  two  laboring  men  who 
worked  east  of  the  railroad  tracks  jumped  up  and  passed  over  the 
cars  and  went  on  down  Montgomery  street. 

Plaintiff  waited  on  Montgomery  street,  west  of  the  train  until 
12:40,  when  the  saw-mill  whistle  blew,  and  he  started  to  pass 
through  between  the  cars,  as  the  other  two  men  had  done.  In 
his  hurry  he  put  one  foot  south  of  the  pinhead  and  one  north. 
Just  then  the  cars  were  backed  together  and  caught  both  of  his 
feet  but  he  jerked  one  out,  and  the  other  was  badly  mashed. 
He  hung  there  for  about  a  minute  and  then  fell  east  of  the  track, 
and  lay  on  the  ground  until  one  o'clock,  when  the  train  pulled 
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north.  So  much  of  it  was  moved  as  was  north  of  a  point  distant 
the  length  of  a  car  and  a  half  south  of  Montgomery  street.  The 
remainder  of  the  train,  from  that  point  south  for  three  blocks, 
was  left  standing. 

While  he  was  there,  no  brakeman  was  on  the  rear  part  of  the 
train.     There  was  no  watchman  at  Montgomery  street. 

This  track  on  which  the  train  had  been  standing  was  the  fifth 
track  from  the  west.  There  was  about  a  dozen  tracks  there. 
The  track  on  which  plaintiff  was  hurt  was  used  for  loaded  freight 
trains,  or  was  what  is  commonly  known  as  a  switch  or  side 
track. 

There  was  no  warning  or  signal  of  any  kind  given,  that  the 
train  was  going  to  move. 

Plaintiff  was  confined  to  his  bed  for  nine  weeks,  suffered  excru- 
ciating pain,  and  is  maimed  for  life. 

It  was  admitted  by  defendant  at  the  trial  that  the  cars  were 
moved  by  a  locomotive. 

Some  other  witnesses  testified  to  the  manner  in  which  the 
tracks  were  used  by  the  defendant  at  the  place  of  the  accident. 

At  the  close  of  plaintiff's  evidence,  the  court  forced  him  to  a 
nonsuit,  by  the  ruling  already  mentioned,  declaring  that  he  had 
no  case  to  submit  to  a  jury. 

We  think  the  trial  court  was  right  in  so  ruling,  on  the  ground 
that  plaintiff's  own  testimony  disclosed  so  clearly  his  own  negli- 
gence, directly  contributing  to  the  injury,  as  to  permit  no  rea- 
sonable inference  of  proper  care  on  his  part  in  the  circumstances. 

In  climbing  over  the  cars,  he  put  his  feet  in  such  a  position 
that  they  were  bound  to  be  caught  if  the  cars  were  moved.  He 
knew  at  the  time  full  well  that  the  cars  had  been  standing  there 
longer  than  was  permitted  by  the  ordinance. 

They  were  likely  to  move  at  any  time,  and  should  have  moved 
before  they  did. 

In  getting  over  the  cars  in  the  way  plaintiff  attempted  to  do, 
he  must  be  held  to  have  taken  the  obvious  risks  involved  in  that 
act. 

Irrespective  of  any  question  whether  defendant  was  negligent 
in  failing  to  obey  the  ordinance  quoted,  or  otherwise,  we  think  it 
too  plain  for  extended  argument  that  plaintiff  was  not  sufficiently 
free  of  fault,  directly  contributing  to  his  mishap,  to  warrant  the 
submission  of  his  case  to  the  jury. 

This  court  so  held  on  the  former  appeal  (iqi  Mo.  13),  ^^d  ^^ 
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consider  that   the   trial  court   correctly   applied   the   law   then 
declared. 

The  judgment  is  affirmed,  in  which  all  concur,  except  Black, 
Ch,  J.,  who  dissents, 


BROWN  V.  HANNIBAL  AND  ST.  JOSEPH   RAIL- 
ROAD COMPANY. 

Supreme  Court y  Missouri^  August  Ternty  i8j2, 
[Reported  in  50  Mo.  461.] 

TRAIN  STANDING  AT  CROSSING— PEDESTRIAN  INJURED  CROSSING 
TRACK  —  DUTY  AND  LIABILITY  OF  RAILROAD  COMPANY.  —  Rail- 
road  companies  are  held  to  the  greatest  care  in  the  operation  of  their  trains, 
and  where  a  person  is  injured  at  a  crossing,  although  unlawfully  there  and 
guilty  of  contributory  negligence,  and  the  injury  might  have  been  avoided 
by  the  railroad  company  by  the  use  of  ordinary  care  on  its  part,  the  injured 
person  may  recover  damages  against  the  company. 

So  held^  in  action  for  injuries  sustained  by  plaintiff  who  was  run  over  by  defend- 
ant's train  at  a  place  on  track  near  crossing  which  was  used  by  the  public 
occasionally,  the  street  crossing  being  obstructed  by  defendant's  train  which 
was  standing  there  (i). 

Appeal  from  Clinton  Circuit  Court.  The  facts  appear  in  the 
opinion.     Judgment  for  plaintiff  affirmed. 

Hall  &  Oliver,  for  appellant. 

Wm.  Henry,  Jr.,  for  respondent. 

Wagner,  J.  —  This  was  an  action  commenced  in  the  court 
below  by  the  plaintiff  for  the  purpose  of  recovering  damages  for 
personal  injuries.  It  appears  from  the  record  that  the  plaintiff 
was  in  the  town  of  Cameron,  and  wanted  to  cross  the  street 
where  the  defendant's  track  was  laid  upon  the  same;  that  before 
she  arrived  at  the  crossing  she  discovered  that  a  train  of  cars  was 
standing  upon  the  track  and  the  crossing  was  obstructed,  so  that 
she  could  not  pass  at  that  place.  She  then  turned  and  crossed 
the  track  at  a  different  place,  where  there  was  no  public  crossing, 
but  there  was  a  path  where  people  were  accustomed  to  cross 
occasionally,  but  it  does  not  seem  that  the  road  had  ever  author- 
ized anybody  to  cross  at  that  particular  place.  When  plaintiff 
went  on  the  track  there  was  an  engine  and  tender  standing  about 

I.  See  notes  of  Missouri  cases,  at  end  of  this  case,  relating  to  pedestrians  in- 
jured while  crossing  tracks. 
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six  feet  distant,  and  as  she  had  nearly  crossed  over,  the  cars  com- 
menced moving  and  the  tender  struck  her,  the  wheels  passing 
over  one  of  her  legs,  just  above  the  ankle,  crushing  it  so  that 
amputation  became  necessary.  She  swears  that  no  signal  was 
given  of  the  moving  of  the  train,  and  the  first  notice  she  had  of 
the  cars  moving  was  being  struck  by  them.  There  was  other 
evidence  tending  to  prove  that  no  bell  was  rung  when  the  engine 
was  started.  On  the  other  hand,  there  was  evidence  going  to 
show  that  at  the  time  the  train  was  started  the  bell  was  rung  and 
the  alarm  was  given.  Upon  this  state  of  facts  the  court  made 
the  following  declarations  of  law  for  the  plaintiff : 

**  I.  If  the  jury  believe  from  the  evidence  that  the  defendant, 
through  the  negligence  or  carelessness  of  its  agents,  and  without 
negligence  of  plaintiff,  inflicted  upon  the  plaintiff  the  injury  as 
mentioned  in  the  petition,  they  will  find  for  the  plaintiff. 

**  2.  Railroad  companies,  owing  to  the  dangerous  character  of 
the  business  they  engage  in,  are  held  to  the  greatest  care  in  the 
operation  of  their  machinery  and  vehicles;  and  if  the  jury  believe 
from  the  evidence  that  the  defendant's  agents  or  servants,  in 
managing  the  locomotives  or  other  machinery,  failed  to  use  such 
care  and  caution,  by  which  the  injury  was  done  to  plaintiff,  they 
will  find  for  plaintiff, 

"  3.  Even  if  the  jury  should  believe  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  or  carelessness  which  con- 
tributed to  the  injury,  yet  if  they  further  believe  from  the  evi- 
dence that  the  agents  or  servants  of  defendant,  managing  the 
locomotives  or  machinery  of  the  defendant,  with  which  the  injury 
was  inflicted,  might  have  avoided  the  said  injury  by  the  use  of 
ordinary  care  and  caution,  the  jury  will  find  for  plaintiff." 

The  court  gave  all  the  instructions  asked  for  by  the  defendant, 
except  the  sixth,  which  is  as  follows : 

"  6.  If  the  jury  believe  from  the  evidence  that  the  injury  in 
proof  happened  on  the  railroad  track  of  defendant,  and  where 
there  was  no  street  or  road  crossing,  the  plaintiff  cannot  recover, 
because  the  defendant  in  the  use  of  its  road  is  not  bound  to  keep 
a  lookout  on  its  own  ground,  as  against  those  who  have  no  law- 
ful right  there,  but  may  use  the  same  for  its  own  lawful  purposes; 
and  any  one  going  on  said  track  where  there  is  no  street  or  road 
crossing  is  there  at  his  own  peril  and  in  his  own  wrong*  ^ind  there- 
fore cannot  recover,  because  his  own  wrong  "^^^^^  contributed  to 
his  own  injury." 
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The  point  raised  in  this  court,  that  the  evidence  did  not  cor- 
respond with  the  petition,  we  do  not  think  can  be  maintained. 
The  allegation  in  the  petition  was  that  the  injury  occurred  at  a 
public  crossing,  and  the  proof  showed  that  it  happened  at  a 
private  crossing;  but  no  objection  was  made  to  it  on  that  account 
in  the  court  below,  and  no  advantage  was  attempted  to  be  taken 
in  the  manner  pointed  out  by  statute.  Fischer  v.  Max  et  aL, 
49  Mo.  404;  Wagn.  Stat.  1033,  §  i. 

With  the  weight  of  testimony  we  have  nothing  to  do.  It  is 
sufficient  for  us  that  both  parties  introduced  evidence  tending  to 
prove  their  respective  allegations.  The  authorities  mostly  cited 
and  relied  on  by  the  defendant  are  from  courts  where  the  estab- 
lished law  is  that  the  courts  themselves  determine  what  is  negli- 
gence, and  take  the  case  from  the  jury  when  in  their  own  opinion 
the  evidence  shows  that  the  plaintiff  has  been  guilty  of  any 
carelessness  or  negligence  which  contributed  to  the  accident. 
But  in  this  State  a  different  rule  prevails,  and  where  there  is  any 
evidence  in  regard  to  the  issues,  the  question  of  negligence  must 
be  submitted  to  the  jury  under  instructions  from  the  court. 

To  the  first  instruction  given  to  the  jury  at  the  instance  of  the 
plaintiff  no  reasonable  objection  can  be  made.  It  makes  the 
defendant  liable  if  its  agents  carelessly  and  negligently  inflicted 
the  injury,  without  the  plaintiff  being  guilty  of  any  negligence 
which  contributed  thereto.  In  reference  to  the  second  instruc- 
tion, as  applied  to  this  case,  there  is  some  doubt.  It  asserts  a 
correct  proposition  of  law,  and  if  the  plaintiff  was  legally  and 
rightfully  on  the  track,  of  its  application  there  could  be  no  ques- 
tion. But,  owing  to  the  peculiar  and  clearly  proved  facts,  we 
think  this  instruction  may  very  properly  be  considered  in  con- 
junction with  the  next  succeeding  or  third  instruction,  which  is 
entirely  unobjectionable.  Huelsenkamp  v.  Citizens*  Railway 
Co.,  37  Mo.  537,  9  Am.  Neg.  Cas.  520;  Morrissey  z^.  Wiggins 
Ferry  Co.,  43  Mo.  380,  47  Mo.  521. 

The  crossing  was  obstructed  by  the  defendant's  train,  and  the 
plaintiff,  therefore,  to  pursue  her  journey,  turned  away  and 
crossed  it  at  another  place  where  people  were  accustomed  to  cross, 
but  it  does  not  appear  that  they  had  any  license  therefor. 

The  defendant  had  the  right  to  stop  its  trains  at  the  crossing 
for  a  reasonable  time,  but  when  the  train  did  stop  and  obstructed 
the  crossing  for  the  purpose  of  unloading  cars,  as  was  the  case 
here,  were  travelers  always  obliged  to  wait  before  they  could 
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continue  their  business,  till  the  cars  were  unloaded?  While  the 
railroad  company  is  the  absolute  owner  of  its  track  and  has  the 
right  to  its  free  and  unmolested  use,  still  it  is  not  absolved  from 
the  exercise  of  ordinary  care  and  diligence  to  prevent  injury  to 
others  when  they  happen  on  the  track  under  the  circumstances 
in  which  the  plaintiff  was  placed.  Greater  care  and  foresight 
mu§t  necessarily  be  used  within  the  limits  of  a  town  than  would 
be  required  in  the  country.  In  towns  caution  should  always  be 
used.  There  is  no  absolute  rule  as  to  negligence  to  cover  all 
cases.  That  which  is  negligence  in  one  case,  by  a  change  of  cir- 
cumstances will  become  ordinary  care  in  another,  or  gross  negli- 
gence in  a  third.  Circumstances,  time,  and  place  must  be  taken 
into  the  account,  and  the  relative  degrees  of  care,  or  want  of  it, 
grow  out  of  the  surroundings  and  conduct  of  both  parties.  The 
degree  of  care  required  of  persons  having  charge  of  locomotives 
and  cars,  upon  tracks  in  towns,  varies  according  to  the  circum- 
stances of  the  case,  and  must  be  proportioned  to  the  danger  to 
be  apprehended  of  inflicting  injury  upon  others.  The  rule  which 
would  apply  in  one  case,  or  at  a  certain  given  time,  might  be 
entirely  inadequate  as  a  test  when  applied  to  a  different  state  of 
things.  As  the  crossing  was  obstructed  by  the  act  of  the 
defendant,  and  persons  were  in  the  habit  of  going  over  the  private 
way.  we  think  that  the  agents  and  servants  of  the  defendant  were 
bound  to  take  notice  of  these  facts,  and  use  a  precaution  com- 
mensurate with  them. 

The  instruction  refused  for  the  defendant  proceeds  upon  the 
hypothesis  that,  as  the  plaintiff  was  on  the  road  track  where  there 
was  no  road  or  street  crossing,  she  cannot  recover,  whether  the 
defendant  was  negligent  or  not.  This  proposition  I  admit  has 
many  authorities  to  support  it.  But  a  contrary  doctrine  was 
quoted  approvingly  in  this  court  in  Huelsenkamp  v.  Citizens' 
Railway,  supra^  where  cases  were  cited  to  show  that  for  an  injury 
negligently  inflicted  the  defendant  might  be  held  liable,  though 
the  plaintiff  was  a  trespasser.  See  Lynch  v.  Nurdin,  i  Ad.  & 
El.  N.  S.  29,  per  Lord  Denman,  C.  J. ;  Robinson  v.  Cone,  22 
Vt.  213;  Birge  v,  Gardiner,  19  Conn.  507.  | 

This  principle   springs  immediately  out  of  the  common  at\^  I 

familiar  rule  that  every  person  shall  use  his  own  property  so  ^ 
not  to  hurt  or  injure  another.     It  is  in  ^oro^^^^^^  ^^^^  ^V\^ 
principle  that,  though  a  person  do  a  lawful  ^v^   ^  yet  U  any  d^  ^ 
age  thereby  befalls  another  which  he  co.  !^^\!/i\;e  avoVdecl    ^X>c 
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reasonable  and  proper  care,  he  shall  make  reparation.  As  before 
remarked,  the  defendant's  right  to  the  exclusive  and  unmolested 
use  of  its  railroad  track  is  undeniable.  And  we  may  concede  for 
the  argument  that  the  plaintiff  had  no  right  to  be  on  the  track, 
and  that  she  was  there  improperly,  and  still  it  does  not  follow 
that  she  cannot  recover  for  an  injury  inflicted  upon  her  negli- 
gently. The  right  of  the  defendant  to  the  free,  exclusive  and 
unmolested  use  of  its  railroad  is  nothing  more  than  the  right  of 
every  other  land  proprietor  in  the  actual  occupancy  and  use  of 
his  lands,  and  does  not  exempt  it  from  the  duty  enjoined  by  law 
upon  every  person  so  to  use  his  own  property  as  not  to  do  any 
unnecessary  or  avoidable  injury  to  another.  The  fact  that  one 
person  is  in  the  wrong  does  not  in  itself  discharge  another  from 
the  observance  of  due  and  proper  care  toward  him,  or  the  duty 
of  so  exercising  his  own  rights  as  not  to  injure  him  unnecessarily. 
Kerwhacker  v.  C.  C.  &  C.  R.  R.  Co.,  3  Ohio  St.  172. 

The  cases  are  numerous  where  parties  have  been  held  responsi- 
ble for  their  negligence,  although  the  party  injured  was,  at  the 
time  of  the  occurrence,  culpable,  and,  in  some  of  the  cases,  in 
the  actual  commission  of  a  trespass.  Thus,  in  the  New  Haven 
Steamboat  and  Transportation  Co.  v.  Vanderbilt,  16  Conn.  421, 
the  Supreme  Court  of  Connecticut  held  it  to  be  a  principle  of  law 
that  while  a  party  on  the  one  hand  shall  not  recover  damages  for 
an  injury  which  he  has  brought  upon  himself,  neither  shall  he  on 
the  other  hand  be  permitted  to  shield  himself  from  an  injury 
which  he  has  done  because  the  party  injured  was  in  the  wrong, 
unless  such  wrong  contributed  to  produce  the  injury;  and  even 
then  it  would  seem  that  the  party  setting  up  such  defense  is 
bound  to  use  common  and  ordinary  caution  to  be  in  the  right. 

In  Birge  v.  Gardiner,  19  Conn.  507,  the  same  court  says: 
**  There  is  a  class  of  cases  in  which  defendants  have  been  holden 
responsible  for  their  misconduct,  although  culpable  acts  of  tres- 
pass by  the  plaintiffs  produced  the  consequences."  In  the  case 
of  Bird  V.  Holbrook,  15  Eng.  Com.  Law,  91,  it  was  held  that 
where  the  defendant,  who,  for  the  protection  of  his  property, 
some  of  which  had  been  stolen,  set  a  spring-gun,  without  notice, 
in  a  walled  garden,  at  a  distance  from  his  house,  and  the  plain- 
tiff, having  climbed  over  the  wall  in  pursuit  of  a  stray  fowl,  was 
shot,  he,  the  defendant,  was  liable  in  damages,  although  the 
plaintiff  brought  the  injury  upon  himself  by  trespassing  upon  the 
defendant's  inclosures. 
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The  case  of  Vere  v.  Lord  Cawdor,  1 1  East,  568,  was  an  action 
of  trespass  for  shooting  and  killing  a  dog  of  the  plaintiff's,  in 
which  it  was  held  that  a  plea  in  bar  constituted  no  justification. 
It  set  forth  that  the  lord  of  the  manor  was  possessed  of  a  close, 
and  that  the  defendant,  as  his  gamekeeper,  killed  the  dog  when 
running  after  hares  in  that  close  for  the  preservation  of  hares,  the 
plea  not  averring  that  it  was  necessary  to  kill  the  dog  for  the 
preservation  of  the  hares,  etc.  In  this  case  Lord  Ellenborough, 
C.  J.,  said:  **  The  question  is,  whether  the  plaintiff's  dog 
incurred  the  penalty  of  death  for  running  after  a  hare  in  another's 
ground.  And  if  there  be  any  precedent  of  that  sort,  which  ouU 
rages  all  reason  and  sense ^  it  is  of  no  authority  to  govern  other 
cases." 

To  the  same  effect  is  the  case  of  The  Mayor  of  Colchester  v. 
Brooks,  53  Eng.  Com.  Law,  376,  cited  in  i  Smith's  Lead.  Cas. 
132,  where  it  was  held  that  although  the  plaintiff  was  chargeable 
with  wrong  and  negligence  in  placing  and  keeping  the  deposit 
of  a  bed  of  oysters  in  the  channel  of  a  navigable  stream,  which 
created  a  public  nuisance,  yet  the  defendant  was  not  justified  in 
running  his  vessel  upon  the  deposit,  greatly  injuring  the  oysters, 
when  there  was  room  to  pass  in  the  stream  without  it,  and  the 
injury  could  have  been  avoided  by  the  use  of  reasonable  care 
and  diligence. 

These  authorities  might  be  greatly  multiplied,  but  a  sufficient 
number  have  been  cited  to  show  the  established  rule.  And  in 
the  Ohio  case  before  referred  to  it  is  declared  by  the  court  that 
*'  where  a  party  has  in  his  custody  or  control  dangerous  imple- 
ments or  means  of  injury,  and  negligently  uses  them,  or  places 
them  in  a  situation  unsafe  to  others,  and  another  person, 
although  at  the  time  even  in  the  commission  of  a  trespass,  or 
otherwise  somewhat  in  the  wrong,  sustains  an  injury,  he  may  be 
entitled  to  redress."  This  we  think  is  fully  as  broad  as  the 
instructions  given  in  this  case.  The  sixth  instruction  asked  by 
the  defendant  and  refused  by  the  court  was  properly  refused. 

The  instructions  given  for  the  plaintiff,  under  all  the  circum- 
stances of  this  case,  when  taken  together  were  no^  objectionable, 
and  furnish  no  reason  for  a  reversal.     The  judg^^v  ^  ^  :-.  ^v^  coutt 
below  having  been  for  the  plaintiff,  will  be  afl\^^         -,,     otV^^^ 
judges  concur.  ^tu. 
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NOTES  OF  MISSOURI  CASES  RELATING  TO  PEDESTRIANS 

INJURED  ON  TRACK. 

In  addition  to  the  cases  reported  with  the  Missouri  cases  in  this 
volume  of  Am.  Neg.  Cas.,  relating  to  persons  injured  on  railroad 
tracks,  see  the  following: 

Stepping  out  from  behind  cars  standing  on  track  —  Contributory 
negligence. 

In  Harlan  v,  St.  Louis,  Kansas  City  &  Northern  R.  R.  Co., 
64  Mo.  480  (1877),  the  syllabus  to  the  official  report  sufficiently 
states  the  case  as  follows:  **A  stranger,  in  stepping  out  from 
behind  a  train  of  cars  standing  upon  the  side  track  of  a  railroad,  to 
cross  another  track  seven  feet  removed,  was  run  over  by  a  pony 
engine  and  killed.  The  engine  failed  to  ring  the  bell,  but  the  loco- 
motive could  have  been  heard,  while  moving,  at  a  distance  of  from 
100  to  200  yards.  The  engineer  did  not  see  the  deceased,  but  had 
he  done  so,  could  not  have  stopped  the  engine  soon  enough  to  pre- 
vent the  accident;  whereas  the  deceased  could  have  both  seen  and 
heard  the  engine  in  time.  Held  that  although  the  failure  to  ring 
the  bell  was  negligence  in  law  yet  since  the  casualty  was  directly 
caused  by  the  negligence  of  the  deceased  and  after  he  stepped  from 
behind  the  train,  could  not  have  been  prevented  by  the  engineer, 
the  railroad  company  was  not  liable."  Judgment  for  plaintiff 
reversed.     Motion  for  rehearing  overruled,  65  Mo.  22. 

Deaf  person  walking  on  trcuk  —  Contributory  negligence. 

In  Zimmerman  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  71  Mo.  476 
(1880),  the  facts,  as  stated  in  the  syllabus  to  the  official  report, 
were  as  follows:  "Plaintiff,  a  man  of  mature  years,  in  his  right 
mind,  with  his  eyesight  unimpaired,  but  deaf,  without  looking  to 
see  if  a  train  was  coming,  went  upon  a  railroad  track  and  started 
down  the  track,  when  he  was  almost  instantly  struck  and  injured  by 
a  train  approaching  from  behind.  A  short  distance  before  reaching 
the  track  he  passed  a  point  where  the  train  was  in  full  view;  and  a 
sidewalk  for  the  use  of  pedestrians  ran  alongside  the  track.  Held, 
a  case  of  negligence  precluding  recovery  against  the  railroad  com- 
pany, for  the  injuries  sustained."  Judgment  for  plaintiff  for  $4,000 
reversed. 

Crossing  track, 

Whalen  V,  St.  Louis,  Kansas  City  &  Northern  R*y  Co.,  60  Mo. 
323  (1875),  person  crossing  track  run  over  by  train;  judgment  for 
plaintiff  for  $8,000  affirmed. 
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Intoxicated  person  on  track  —  Contributory  negligence. 
Maker  v.   Atlantic  &  Pacific  R.  R.  Co.,  64  Mo.  267  (1876), 
intoxicated  person  walking  along  track,  struck  and  killed  by  train; 
judgment  for  plaintiff  for  $5,000  reversed  for  contributory  negli- 
gence of  deceased. 

Crossing  between  opening  of  cars. 

Dahlstrom  v.  St.  Louis,  Iron  Mountain  &  Southern  R*y  Co., 
96  Mo.  99  (1888),  crossing  railroad  track  between  opening  of  cars 
standing  at  crossing;  trespasser;  judgment  for  plaintiff  reversed  for 
erroneous  instructions. 

Crossing  track  at  place  other  than  crossing. 

Barker  z^.  Hannibal  &  St.  Joseph  R.  R.  Co.,  98  Mo.  50  (1888), 
person  crossing  track  at  place  other  than  crossing,  struck  and  killed 
by  train;  trespasser;  failure  to  look  and  listen;  judgment  for  plain- 
tiff reversed. 

EDENS  V.  HANNIBAL  AND  ST.  JOSEPH  RAIL- 
ROAD COMPANY. 

Supreme  Courts  Missouri^  October  Terniy  1880. 
[Reported  in  72  Mo.  212.] 

PERSON  RUN  OVER  ON  TRACK  —  DEFECTIVE  TRACK  — PLEADING. 
—  Where  a  petition,  in  an  action  against  a  railroad  company  for  personal 
injuries,  alleged  that  defendant  was  gu\lty  of  negligence  in  running  its  cars 
which  collided  with  plaintiff  and  ran  over  him,  and  the  iiial  court  submitted 
the  question  of  defendant's  negligence  in  having  defective  sand  box  on  its 
engine  and  in  keeping  a  defective  frog  in  its  track,  it  was  error  to  submit 
issues  not  raised  by  the  pleadings,  and  the  real  ground  of  complaint  should 
have  been  stated  in  the  petition  (i). 

Appeal  from  Jackson  Circuit  Court.  Judgment  for  plaintiff 
reversed. 

**  After  the  jury  had  been  out  for  several  hours  they  came  into 

I.  In  Waldhier  v.  Hannibal  &  St.  In  Buffington  v,  Atlantic  &  Pa- 
Joseph  R.  R.  Co.,  71  Mo.  514  (1880),  ciFic  R.  R.  Co.,  64  Mo.  246  (1876), 
ao  action  by  employee  who  was  run  brakeman  injured  coupling  cars,  it 
over  in  defendant's  yards,  judgment  was  held  that  where  the  action  was 
for  plaintifl  was  reversed,  where  the  grounded  on  defective  construction  of 
negligence  charged  was  defective  ma-  engine,  recovery  could  not  be  had 
chinery  and  running  of  cars,  and  the  where  defective  track  ^m  cause  of  in- 
proof  showed  that  broken  frog  was  jury,  and  judfrmeot  fo^  plaintiff  was 
canse  of  injury.  reversed. 
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court  and  announced  that  they  were  unable  to  agree.     The  judge 

then  spoke  to  them  of  the  time  that  had  been  consumed  in  the  \ 

trial  of  the  rase,  and  discharged  them  until  next  morning,  telling 

them,    '  Gentlemen,    come   back    to-morrow    morning    with    a 

determination  to  compromise/     When  they  came  into  the  box 

next   morning,    the   court   again   spoke    to  them  of  the   great 

importance  to  the  parties  and  to  the  county,  that  they  agree 

upon  a  verdict,  telling  them  orally,  '  that  many  things  juries  were 

authorized  to  compromise,  such  as  amounts;  that  very  seldom 

twelve  men  went  into  the  jury  room  with  the  same  notions  as  to 

amounts,  and  compromises  were  necessary,'  and  directed  them 

to  retire  and  make  a  verdict.     To  this  action  of  the  court  the 

defendant  excepted." 

George  W.  Easley,  for  appellant. 

Belch  &  Silver,  for  respondent. 

Hough,  J.  —  The  material  portion  of  the  petition  in  this  case 
is  as  follows : 

'*  That  on  or  about  the  9th  day  of  February,  1873,  in  the  City 
of  Kansas,  Jackson  county,  Missouri,  the  defendant,  not  regard- 
ing its  duty,  and  by  reason  of  its  negligence  and  carelessness, 
plaintiff  was  run  against  by  one  of  defendant's  cars,  thereby 
throwing  plaintiff  upon  the  rail  of  the  defendant,  the  said  car  of 
defendant  then  and  there  ran  upon  and  over  plaintiff.  That 
plaintiff  was  then  and  there,  by  reason  of  the  carelessness  and 
negligence  of  defendant  as  aforesaid,  broken  and  mutilated  as  to 
his  right  leg,  to  such  an  extent  as  to  require  its  immediate 
amputation  in  order  to  save  the  life  of  the  plaintiff,  thereby  per- 
manently disabling  him,  in  all  which  he  has  sustained  great  loss 
and  damage,  as  well  in  the  permanent  mutilation  of  his  body  as 
aforesaid  rendering  him  unable  to  work,  and  also  in  the  great 
expense  to  which  he  has  been  subjected,  and  the  great  pain 
which  he  has  suffered  and  still  suffers,  by  reason  of  said  negli-  ' 

gence  and  carelessness  of  defendant." 

The  natural  and  legal  significance  of  the  foregoing  petition  is 
that  the  defendant  was  guilty  of  negligence  in  running  the  car  or 
cars  which  collided  with  plaintiff  and  fan  over  him.  The  court 
submitted  to  the  jury  the  question  of  defendant's  negligence  in 
having  a  defective  sand-box  on  the  engine,  and  in  keeping  a 
defective  frog  in  its  track.  If  the  real  ground  of  complaint  was 
that  the  machinery  or  track  was  defective,  it  should  have  been 
distinctly  stated  in  the  petition.     The  plaintiff  was  not  entitled 
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to  recover  upon  a  cause  of  action  not  stated  in  his  petition,  and 
the  court  erred,  therefore,  in  submitting  to  the  jury  issues  which 
were  not  raised  by  the  pleadings.  Waldheir  v.  Hann.  &  St.  J. 
R.  R.  Co.,  71  Mo.  514;  Buffington  v,  A.  &  P.  R.  R.  Co.,  64 
Mo.  246  (i). 

That  the  motive  which  prompted  the  circuit  judge  to  urge  the 
jury  to  agree  upon  a  verdict  was  a  commendable  one,  we  do  not 
doubt,  but  we  cannot  approve  the  language  in  which  his  desire 
was  communicated  to  them.  It  was  manifestly  prejudicial  to  the 
defendant. 

The  judgment  will  be  reversed  and  the  cause  remanded.  All 
concur. 

PEDESTRIAN  STRUCK  BY  BACKING  FREIGHT  TRAIN  AT 
CROSSING  —  FAILURE  TO  SIGNAL  —  INSTRUCTIONS  — 
RAILROAD  COMPANY  LIABLE. —  In  EASLEY  V.  MISSOURI 
PACFIC  RAILWAY  COMPANY  {Supreme  Court,  Missouri,  Division 
No.  7,  December  18^2),  113  Mo.  236,  an  appeal  from  judgment  ren- 
dered in  the  Jackson  Circuit  Court  for  plaintiff  for  $4,000,  in  action 
for  damages  for  being  run  over  by  defendant's  train,  whereby  plain- 
tifiF  lost  a  leg,  judgment  was  affirmed,  the  court  (per  Barclay,  J.) 
stating  the  case  as  follows : 

'•plaintiff's  injury  occurred  about  seven  or  eight  o'clock  p.  m., 
November  22,  1888,  at  the  crossing  of  Broadway  and  defendant's 
railway  in  Kansas  City,  Missouri.  The  local  ordinances  forbade  the 
moving  of  any  locomotive,  car,  etc.,  within  the  city  at  a  greater 
speed  than  six  miles  an  hour,  and  also  required  all  moving  cars,  etc., 
between  sunset  and  sunrise,  to  have  at  least  one  lamp,  headlight  or 
lantern  conspicuously  placed  in  front  thereof,  facing  in  the  direction 
in  which  the  same  might  be  moving.  The  crossing  in  question 
passes  over  defendant's  tracks  at  a  right  angle.  The  general  direc- 
tion of  defendant's  line  at  that  point  is  east  and  west.  A  small 
watch-house,  for  the  use  of  a  flagman,  stands  a  few  feet  north  of 
the  tracks  and  west  of  the  general  line  of  travel  on  the  roadway. 
The  flagman  stationed  there  is  in  the  employ  of  the  defendant. 
The  passageway  over  the  tracks  is  of  plank  and  wide  enough  for 
one  wagon.  The  plaintiff  came  upon  the  crossing  going  south,  and 
noticed  a  train  approaching  from  the  west  on  the  track  farthest 
from  him.  He  *  flashed  his  eyes  up  and  down  the  track  before  he 
made  the  start,'  to  quote  his  own  language;  and  then  advanced, 
intending  to  await  the  passage  of  the  train  nietxtioncd,  when,  just  as 

I.  See  abstracts  of  these  cases,  p.  2(\ 
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be  stepped  upon  the  first  (or  northern)  track,  he  was  hit  by  a  back- 
ing  freight  car  moving  westward  at  a  speed  of  fifteen  miles  an  tiour, 
without  a  light  or  any  signal  of  its  approach.  The  night  was  dark 
and  there  were  no  lights  about  the  crossing. 

"  There  was  a  conflict  of  evidence  as  to  the  precise  spot  where 
plaintiff  received  his  injuries.  Defendant's  witnesses  located  it 
from  fourteen  to  forty  feet  west  of  the  crossing;  but  plaintiff's  state- 
ment that  it  was  upon  the  crossing  was  corroborated  by  the  police 
officer  who  found  him  lying  on  the  ground,  and  noticed  the  blood  on 
the  rail  where  the  plaintiff  was  hit.  In  this  connection  the  court 
instructed  that,  if  the  jury  believed  that  plaintiff  was  struck  at  a 
point  west  of  the  west  line  of  Broadway,  he  was  not  entitled  to 
recover,  and  they  should  find  a  verdict  for  the  defendant.  So  the 
result  must  be  regarded  as  a  finding  that  plaintiff's  injury  took  place 
at  the  crossing. 

"Several  errors  are  charged  to  the  trial  court,  which  will  be 
considered. 

*'  I.  Defendant  complains  of  the  admission  of  evidence  that  there 
was  no  light  at  the  crossing  when  plaintiff  was  injured.  Plaintiff's 
case,  it  is  true,  does  not  proceed  on  the  theory  of  defendant's  neg- 
ligence in  not  illuminating  the  crossing.  No  such  allegation  appears. 
But  the  evidence  referred  to  was  relevant  nevertheless,  as  part  of 
the  res  gest<z^  and  as  having  a  direct  bearing  on  the  issue  of  plain- 
tiff's alleged  contributory  negligence. 

**  It  is  the  duty  of  a  person  who  comes  upon  the  track  of  a  rail- 
way to  use  ordinary  care  to  observe  the  movement  of  trains  thereon. 
Such  care  greatly  depends  on  the  circumstances  of  each  case.  Had 
plaintiff,  for  example,  enjoyed  a  full  view  of  his  surroundings  at  the 
time  of  his  accident,  which  a  good  light  would  have  afforded,  and 
had  then  failed  to  notice  the  train  that  struck  him,  undoubtedly  his 
legal  standing  before  us  would  be  far  more  precarious  than  it  is  upon 
the  showing  that  has  been  made. 

•*  The  court  gave  defendant  the  full  benefit  of  this  distinction  by 
instructing  that  no  law  or  ordinance  required  defendant  to  light 
Broadway  at  that  point  or  to  keep  a  watchman  there,  and  that  the 
absence  of  either  light  or  watchman  was  not  negligence  on  defend- 
ant's part. 

'*  II.  Defendant  next  objects  to  a  question,  *  Did  any  of  the  train- 
men come  back  to  you  there  ?  *  (referring  to  the  plaintiff,  just  after 
he  was  run  over);  to  which  he  answered,  *No.'  But  as  defendant's 
train  employees  afterwards  testified  that  they  did  come  back  to  him, 
and  his  location  then,  with  reference  to  the  crossing,  had  a  material 
bearing  on  the  merits  of  the  case,  his  testimony  in  contradiction  of 
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the  employees  was  certainly  relevant  in  rebuttal.  Its  admission 
oat  of  order  could  not  justly  be  regarded  as  prejudicial  to  defend- 
ant's  substantial  rights  upon  the  merits.  Revised  Statutes,  1889, 
§§  2100  and  2303.   ^ 

**  III.  There  was  no  error  in  permitting  plaintiff  to  prove  how  the 
crossing  had  been  used  during  ten  or  twelve  years  before  the  accident. 

"  The  trial  opened  with  a  sharp  issue  of  fact  as  to  whether  or  not 
the  crossing  was  of  a  kind  to  demand  its  recognition  as  a  public 
one,  in  respect  to  the  giving  of  a  warning  signal  by  bell  or  whistle. 
On  this  subject  plaintiff's  evidence  tended  to  show  the  establish- 
ment there  of  a  public  crossing  by  long  user.  Before  the  case 
closed,  moreover,  some  of  defendant's  own  witnesses  corroborated 
plaintiff's  contention  on  that  point. 

*'  Those  facts  were  certainly  admissible,  too  plainly  so  to  require 
farther  comment. 

"  IV.  Complaint  is  then  made  of  one  of  the  instructions  in  respect 
to  its  reference  to  plaintiff's  conduct.  After  requiring  a  finding  of 
negligence  on  defendant's  part,  in  omitting  to  signal  for  the  cross- 
ing, it  proceeds  thus:  '  And  if  plaintiff  was  injured  in  consequence 
of  such  negligence  and  not  from  any  fault  of  his  own  directly  con- 
tributing to  produce  such  injury,*  then  the  verdict  should  be  for  the 
plaintiff. 

"  The  criticism  on  this  instruction  is  that  it  does  not  properly  sub- 
mit for  decision  the  question  of  plaintiff's  contributory  negligence. 
But  in  that  connection  the  court  gave  another  instruction  as  follows: 

"  *  Even  though  the  jury  should  believe  from  the  evidence  that 
the  plaintiff  was  not  free  from  fault,  it  is  not  sufficient  to  defeat  him 
in  this  case  on  that  ground  unless  he  failed  on  that  occasion  to 
exercise  such  care  as  ought  to  be  expected  of  an  ordinarily  prudent 
person  under  similar  circumstances,  and  further,  that  such  want  of 
care  directly  contributed  to  produce  such  injury.* 

"No  objection  is  urged  in  this  court  to  the  instruction  last 
quoted.  We  think  it  obviates  any  supposed  obscurity  there  may  be 
in  that  first  mentioned. 

"We  do  not  wish,  however,  to  be  understood  as  ruling  that  the 
one  criticised  would  be  erroneous,  standing  by  itself,  but  merely 
that  it  is  very  plainly  not  so,  when  accompanied  by  such  an 
explanation  of  its  meaning  as  the  other  instruction  gives. 

"  Instructions  should  be  read  and  construed  together,  and  so  con- 
struing these  we  consider  that  there  is  nothing  of  substance  in 
defendant's  objection  to  the  first  above  noted. 

"  V.   Defendant  next  complains  of  the  niodif^^^^jon  ot  one  oi  \^^ 
instructions. 

Vol  Xll  — 14 
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"  The  court  added  to  it  the  words  indicated  below  by  italics,  and 
gave  it  as  thus  modified,  viz. : 

"  '  If  the  jury  believe  from  the  evidence  that  the  plaintiff,  by  the 
exercise  of  ordinary  care^  could  have  seen  or  heard  the  train  approach- 
ing, had  he  looked  or  listened,  in  time  to  have  avoided  being  injured, 
and  that  he  failed  to  do  so,  then  such  failure  on  his  part  was  such 
negligence  as  would  prevent  a  recovery,  and  your  verdict  should  be 
for  defendant.* 

"  What  has  been  said  in  the  first  paragraph  of  this  opinion  need 
not  be  repeated  in  answer  to  this  objection. 

"The  plaintiff  was  bound  to  exercise  ordinary  care  to  avoid 
injury.  If  the  request,  as  originally  asked  of  the  court,  meant  to 
impose  on  him  a  higher  degree  of  personal  duty  than  that,  it  was 
erroneous. 

"  Failure  to  '  look  and  listen  '  may  sometimes  amount  to  a  want  of 
ordinary  care.  In  some  circumstances,  it  may  be  so  pronounced  by 
the  court,  if  the  case  is  sufficiently  plain;  but  the  standard  by  which 
such  action  or  non-action  is  to  be  measured  is  that  degree  of  care 
which,  in  the  opinion  of  the  court,  should  characterize  a  person  of 
ordmary  prudence  in  the  same  situation. 

'*  That  care  obviously  varies  with  the  circumstances,  and  is  gen- 
erally to  be  ascertained  by  the  aid  of  that  common  experience 
which  the  triers  of  fact  bring  to  bear  upon  it.  In  the  case  at  bar 
the  court  was  right  in  leaving  it  to  the  jury  to  say  whether  plaintiff's 
conduct  was  or  was  not  consistent  with  ordinary  prudence. 

"  These  observations  will  also  apply  to  sustain  the  correctness  of 
the  ruling  of  the  trial  judge  in  refusing  the  following  instruction 
which  defendant  asked,  and  on  the  refusal  of  which  an  error  is  here 
assigned,  viz. : 

**  *  4.  The  court  instructs  the  jury  that  *'  if  they  shall  believe  from 
the  evidence  said  street  was  not  lighted  at  said  point,  and  that  no 
watchmen  was  stationed  there,  those  facts  alone  and  of  themselves 
would  place  a  higher  degree  of  care  upon  a  person  about  to  cross 
defendant's  railroad  at  such  point,  and,  if  the  plaintiff  attempted  to 
cross  said  tracks  at  said  point  without  carefully  looking  and  listen- 
ing for  the  approach  of  trains,  when  to  have  done  so  he  could  have 
seen  or  heard  the  train  approaching  in  time  to  have  avoided  the 
danger,  then  plaintiff  is  not  entitled  to  recover,  and  your  verdict 
must  be  for  the  defendant.' 

**VI.  The  most  substantial  objection  urged  here  to  the  fina 
action  of  the  trial  court  relates  to  the  conduce  of  the  jury. 

"  It  appears  that  while  counsel  for  defendant  was  addressing  the 
twelve  after  all  the  evidence  was  in  and  the  instructions  had  been 
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given,  one  of  the  jurors  interrupted  him  by  stating  that  he  (the 
juror)  had  been  down  to  the  point  in  question  at  noon  that  day 
(being  the  day  after  the  trial  commenced),  and  had  seen  for  himself 
the  watch-house  in  question  and  its  location.  The  record  adds  that 
counsel  continued  speaking  and  *  during  his  argument  to  the  jury 
he  made  no  objection  then  nor  afterwards  to  the  further  considera- 
tion of  this  case  by  the  jury;  and  the  case  being  thereafter  finally 
submitted  to  the  jury,  the  jury  found  the  following  verdict,'  etc. 

**  The  objection  to  the  action  of  the  juror  appears  to  have  been 
made  in  the  trial  court  for  the  first  time  in  the  motion  for  new  trial. 
We  are  of  the  opinion  that  it  was  then  too  late. 

**It  was,  no  doubt,  highly  improper  for  the  juror  to  make  of  his 
own  motion  a  personal  examination  of  the  premises  mentioned  in 
evidence  but  such  action  may  have  sprung  from  a  mistaken 
enthusiasm  in  the  interests  of  justice  as  he  understood  it,  without 
any  purpose  to  violate  the  proprieties  or  the  rules  of  law.  It  did 
not,  of  itself,  indicate  a  bias  or  prejudice  for  or  against  either  party, 
and  may  have  been  entirely  innocent  in  its  intent.  His  frank 
acknowledgment  of  the  act  appears  to  indicate  that  such  was,  in 
fact.  Its  character.  As  soon  as  defendant  became  aware  of  the 
misconduct,  it  should  have  objected  thereto  if  it  proposed  ever  to  do 
so.  It  could  not  justly  be  allowed,  after  full  knowledge  of  the  irregu- 
larity, to  lie  by  and  take  the  chances  of  a  favorable  result;  and  then, 
upon  being  disappointed  in  that  regard,  go  back  and  interpose  the 
unspoken  exception.  This  exact  point  was  expressly  so  decided  in 
Stampofski  v.  Steffens,  79  III.  303  (1875);  and  rulings  involving  the 
same  principle  have  been  made  heretofore  by  this  court.  Cochran 
V.  Bartle,  91  Mo.  636  (1887);  Grove  v,  Kansas  City,  75  Mo.  672 
(1882). 

"VII.  It  was  farther  sought  by  defendant  to  be  proved  that 
another  juror  had  visited  the  spot  in  question  during  a  recess  in  the 
trial.  But  the  only  testimony  to  that  point  consisted  of  affidavits 
to  the  effect  that  that  juror  had  afterwards  stated  or  admitted  that 
fact  to  bystanders. 

"  Jurors  are  not  permitted  to  impeach  their  verdicts  by  their  own 
affidavits  of  misconduct  (Pratte  v,  Cotfman,  33  Mo.  71  (1862),  and 
still  less  by  verbal  admissions  thereof  to  third  parties.  State  7/. 
Rush,  95  Mo.  199  (1888). 

"  The  testimony  in  the  affidavit  on  this  subject  was  simply  hear- 
say; and,  of  course,  incompetent. 

"VIII.  These  remarks  dispose  of  all  the  objections  assigned  in 
this  court  to  the  conclusions  reached  on  the  circuit. 

"  Bat  the  plaintiff  insists  that  the  appeal  is  so  devoid  of  xnc^*^^  ^^ 
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to  call  for  an  award  of  ten  per  cent,  damages.     Revised  Statutes, 

1889,  §  2305.     We  do  not  agree  to  that  proposition.     There  certainly  ^ 

is  enough  in  the  case  to  justify  asking  a  review  of  it  by  this  court, 

as  the  above  discussion  of  the  points  raised  we  think  sufficiently 

shows.     The  judgment  is  affirmed.'*     Elijah  Robinson  appeared 

for  appellant;  Boland  &  O'Grady  and  George  M.  Elliott,  for 

respondent. 

Collisions  at  crossings  —  Persons  crossing  track. 

In  addition  to  the  Missouri  cases  reported  herein, see  the  following  Collision 
AND  Crossing  cases: 

Karle  v.  K.  C,  St.  J.  &  C.  B.  R.  R.  Co.,  55  Mo.  476;  Nelson  v.  S.  &  P.  R.  R. 
Co..  68  Mo.  593;  Cagney  v,  R.  R.  Co.,  69  Mo.  4x6;  Kennayde  v.  Pacific  R.  R. 
Co.,  45  Mo.  255;  Butts  V.  St.  Louis,  I.  M.  v.  So.  R'y  Co.,  98  Mo.  272;  Jennings 
r.  St.  Louis,  I.  M.  v.  So.  R'y  Co..  99  Mo.  394:  Brown  v.  Hannibal  &  St.  Joseph 
R.  R.  Co.,  99  Mo.  310:  Kenney  v.  Eiannibal  &  St.  Joseph  R.  R.  Co.,  105  Mo. 
272;  Le  May  r.  Mo.  Pac.  R'y  Co.,  105  Mo.  361;  Rine  v.  R.  R.  Co.,  88  Mo.  392; 
Boyd  zr.  Wabash  Western  R'y  Co.,  105  Mo.  371;  Lynch  v.  Sl  Joseph  &  Iowa 
R.  R.  Co.,  Ill  Mo.  601;  Gurley  v.  Mo.  Pac.  R'y  Co..  122  Mo.  141  (see  also  same 
case.  93  Mo.  445.  and  104  Mo.  211);  Baker  v.  Kansas  City,  Fort  Scott  &  Mem- 
phis R.  R.  Co.,  122  Mo.  533;  Neier  v.  Mo.  Pac.  R'y  Co.,  12  Mo.  App.  35;  Duffy 
V,  Mo.  Pac.  R'y  Co..  19  Mo.  App.  380;  Backenstoe  v.  Wabash,  St.  Louis  &  Pacific 
R'y  Co.,  23  Mo.  App.  148;  Kuttner  v.  Lindell  Street  R*y  Co.,  29  Mo.  App.  502; 
Bindbeatal  v.  Street  R'y  Co.,  43  Mo.  App.  463;  Smith  v.  Citizens'  R'y  Co.,  52 
Mo.  App.  36;  Clark  v.  Chicago  &  Alton  R.  R.  Co.  127  Mo.  197  (1894),  colli- 
sion between  trains  at  crossing;  passenger  injured;  judgment  for  plaintiff  for 
$7,500  affirmed. 


DAVIES  V.  PEOPLE'S  RAILWAY  COMPANY. 

Court  of  Appeals^  St,  LouiSy  Missouri^  December ^  iSp6, 

[Reported  in  67  Mo.  App.  598.] 

STRUCK  BY  STREET  CAR  WHILE  UNLOADING  WAGON  NEAR  TRACK. 
—  In  an  action  to  recover  damages  for  injuries  sustained  by  plaintiff  who, 
while  unloading  building  materials  from  a  wagon  standing  near  street-car 
track,  was  struck  by  defendant's  street  car,  it  was  held  that  as  he  occupied 
an  obviously  dangerous  position,  it  was  not  unreasonable  for  plaintiff  to 
count  on  due  care  and  attention  on  part  of  defendant's  servants  to  avoid 
injuring  him  (i). 

I.  In  Davies  v.   People's  R'y  Co.,  of  contributory    negligence.      It    was 

159  Mo.  I  (1900),  the  court  held  that,  also  held    that   the   doctrine   of  com- 

on  the  facts  shown  in  the  case  in  the  parative  negligence  has  no  recognition 

Sl   Louis  Court  of   Appeals,    it    was  in   the    Supreme    Court  of    Missouri, 

error  to   submit   case   to  jury,  as  on  Judgment  for  plaintiff  in  trial  court 

plaintiffs  own  showing  he  was  guilty  reversed. 
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CONTRIBUTORY  NEGLIGENCE—  INSTRUCTIONS.  —  An  instruction  that 
even  though  the  jury  might  believe  plaintifif  negligently  and  carelessly 
exposed  himselt  to  danger,  still  if  persons  in  charge  of  defendant's  car 
could  by  the  exercise  of  ordinary  care  have  avoided  the  injury  to  plaintiff 
and  failed  to  do  so,  then  the  finding  should  be  for  plainti^,  was  properly 
given  (i). 

Appeal  from  the  St.  Louis  City  Circuit  Court.  The  facts 
appear  in  the  opinion. 

Certified  to  Supreme  Court  for  final  determination.  No  briefs 
filed. 

Biggs,  J.  —  The  defendant  owns  and  operates  a  double-track 
cable  street  railway  on  Fourth  street  in  the  city  of  St.  Louis. 
The  plaintiff,  at  the  times  hereinafter  referred  to,  was  employed 
about  the  work  on  a  building  which  was  being  erected  on  the 
west  side  of  Fourth  street,  just  north  of  Valentine  street.  Under 
permission  from  the  city  authorities  the  contractors  had  deposited 
on  the  street  in  front  of  the  building  large  quantities  of  building 
materials,  leaving  just  enough  space  between  the  east  track  of 
defendant's  road  and  the  materials  for  the  unloading  of  wagons.  j 

This  had  been  the  condition  of  the  street  for  several  months  prior  ] 

to  the  third  day  of  April,  1895.     On  that  day  the  plaintiff  was  ' 

engaged  (at  the  point  indicated)  in  unloading  from  a  wagon  a  lot 
of  heavy  iron  beams,  and  while  doing  so  he  was  struck  by  a  car 
on  defendant's  road,  receiving  serious  personal  injuries,  for  which 
he  sues  in  this  action. 

The  averment  of  negligence  in  the  petition  is  that  **  he  (plain- 
tiff) was  struck  by  said  car  wholly  and  entirely  through  the  fault, 
carelessness,  and  gross  negligence  of  the  agents,  servants,  and 

I.  In  MAXKYzf.  Missouri  Pacific  R*Y  Powell    v.   R.   R.   Co.,   76    Mo.    80; 

Co.,  113  Mo.  I  (1892),  k  was  held  (as  Turner  v,   R.    R.   Co.,   74  Mo.   602; 

per  syllabus  to  the  report),  that  '*  one  Henze  v.  R.  R.  Co.,  71  Mo.  636;  Zim- 

wbo  approaches  a  railroad  crack  and  merman  z/.  R.  R.  Co.,  71  Mo.  476,  cases 

without  looking  or  listenini;  or  giving  in  which  recovery  has  been  denied  on 

any  attention  to  his  surroundings  steps  ground  of  plaintiff's  contributory  neg* 

thereon,    and  is   almost   immediately  ligence. 

struck  by  a  passing  train,  is  guilty  of        See  also  Vogg  v.  Missouri  Pacific 

such  negligence  as  to  prevent  his  re.  R'y  Co.,  138  Mo.  172  (1897),  a  crossing. 

covery   for  the  injuries    so  received,  accident  case,  in  its  contributory  neg- 

though  the  train  was  an  extra  one  and  ligence  features  strongly  resemblant 

no  signal  was  given  of  its  approach."  10  the  Max^y  case,  sup^^y  where  judg- 

Judgment  for  plaintiff  was  reversed.  ment  for   pi   ,     •«   ^^s  reversed  and  < 

See  also  Boyd  v,  R.  R.  Co.,  105  Mo.  judgment  o^-i       y  \ci\^  tViVtxtA  for  de- 

371;  Yancey  v.  R.  R.  Co.,  93  Mo.  433;  fendant.         HttC<^ 
Taylor   v,  R.   R.  Co.,  86  Mo.  457; 


y 
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employees  of  defendant  who  were  operating  the  same,  who  failed 
to  check  the  speed  of  said  car  or  to  ring  the  bell,  or  to  in  any 
manner  warn  plaintiff  of  the  approach  of  said  car,  although  he 
was  standing  with  his  back  to  it,  and  in  plain  view  of  the  persons 
engaged  in  its  operation. ' ' 

The  answer  contained  a  general  denial,  and  also  a  plea  of  con- 
tributory negligence. 

The  plaintiff's  evidence  tended  to  prove  these  facts  in  addition 
to  those  already  stated.  The  plaintiff's  duty  was  to  superintend 
and  assist  in  removing  materials  from  the  wagons.  At  the  time 
he  received  the  injuries  he  was  assisting  in  unloading  some  heavy 
iron  beams  from  a  wagon.  The  wagon  was  east  of  the  railroad 
track  a  sufficient  distance  to  allow  cars  to  pass,  its  rear  end  being 
to  the  south.  The  cars  on  the  east  track  ran  north.  The  iron 
beams  were  being  removed  from  the  wagon  by  means  of  ropes, 
which  were  attached  to  a  derrick.  In  adjusting  the  ropes  the 
plaintiff  by  use  of  a  lever  prized  up  the  ends  of  the  beams  at  the 
rear  end  of  the  wagon,  and  in  order  to  do  this  he  was  compelled 
to  stand  in  the  rear  and  slightly  to  the  west  of  the  west  hind 
wheel  of  the  wagon,  thus  exposing  himself  to  the  danger  of 
being  struck  by  a  passing  car.  At  the  time  of  the  accident  the 
plaintiff  was  standing  with  his  back  to  the  approaching  car,  and 
was  prying  up  the  end  of  a  beam  while  his  assistants  were  fasten- 
ing the  hoisting  apparatus  around  it.  He  did  not  see  or  hear  the 
car,  and  the  parties  in  charge  of  it  failed  to  check  its  speed  or  to 
ring  a  bell,  or  give  any  warning  whatever  of  its  approach.  For 
some  distance  south  of  the  point  where  the  plaintiff  was  at  work, 
there  was  a  full  and  unobstructed  view  of  defendant's  track. 
The  plaintiff  admitted  on  cross-examination  that  there  was  barely 
enough  space  between  the  track  and  the  wagon  to  allow  a  man 
to  stand  sidewise  along  the  side  of  the  wagon  and  escape  injury 
from  a  passing  car,  and  that  while  he  was  unloading  this  particu- 
lar wagon  two  other  cars  had  passed,  and  being  warned  of  their 
approach,  he  merely  had  to  step  aside  or  turn  half  way  around 
to  escape  injury.  He  also  admitted  that  he  had  been  employed 
for  some  time  at  the  work;  that  cars  were  continually  passing, 
and  that  he  was  aware  of  the  danger.  He  also  admitted  that  the 
position  assumed  by  him  was  the  most  dangerous  one,  but  he 
asserted  that  the  work  could  not  have  been  done  in  any  other 
way. 

The  defendant's  evidence  was  to  the  effect  that  in  approaching 
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the  place  of  the  accident  the  bell  on  the  car  was  rung  and  the 
speed  of  the  car  slackened ;  then  when  the .  motorman  first  saw 
the  plaintiff  he  was  standing  behind  the  wagon  somewhere  near 
its  centre;  that  he  was  then  in  no  apparent  danger,  and  that 
when  the  car  was  a  few  feet  from  him  he  suddenly  stepped  in 
front  of  it;  that  when  he  did  so  the  gripman  applied  the  brakes, 
and  did  everything  he  could  to  stop  the  car  and  avoid  the 
accident. 

At  the  close  of  plaintiff's  evidence,  and  also  at  the  close  of  all 
the  evidence,  the  defendant  asked  an  instruction  of  nonsuit, 
which  was  refused.    This  constitutes  the  first  assignment  of  error. 

It  is  claimed  that  the  instruction  of  nonsuit  ought  to  have 
been  given  for  the  reasons:  First,  that  there  was  no  substantial 
evidence  of  the  alleged  negligence,  and,  secondly,  that  the  evi- 
dence showed  conclusively  that  the  plaintiff  failed  to  exercise 
reasonable  and  proper  care  for  his  own  safety. 

The  first  contention  is  clearly  without  merit.  The  plaintiff's 
evidence  tended  to  prove  that  in  the  performance  of  his  work  he 
had  to  take  a  position  so  near  to  the  track  of  the  defendant  road 
that  his  body  extended  over  the  track,  and  that  in  approaching 
the  place  where  the  plaintiff  was  at  work  the  gripman  failed  to 
slacken  the  speed  of  the  car,  or  to  ring  the  bell,  or  give  any 
warning  of  its  approach,  and  one  of  the  plaintiff's  witnesses  testi- 
fied that  when  within  a  short  distance  of  the  place  of  the  acci- 
dent he  (the  gripman)  was  not  looking  ahead,  as  it  was  his  duty 
to  do,  but  seemed  to  be  examining  the  machinery  in  the  bottom 
of  the  grip  car. 

The  question  of  the  plaintiff's  alleged  contributory  negligence 
was  for  the  jury,  unless  no  other  inference  could  fairly  or  reason- 
ably be  drawn  from  the  evidence  than  that  plaintiff,  in  the  cir- 
cumstances, failed  to  exercise  ordinary  care  for  his  own  safety. 
Corcoran  v.  Railroad  Co.,  105  Mo.  399.  Or,  stating  the  rule  in 
another  way,  the  question  is  one  of  fact  for  the  jury  where  the 
evidence  is  such  as  may  lead  the  minds  of  fair  or  sensible  men  to 
different  conclusions.  Church  v.  Railroad  Co.,  119  Mo.  203. 
In  the  case  at  bar  there  is  a  dispute  as  to  the  attendant  facts,  but 
in  disposing  of  this  assignment  we  must  look  alone  to  the  plain- 
tiff's evidence.  This  evidence  was  to  the  effect  that  plaintiff,  in 
unloading  the  beams,  took  the  only  possible  position  for  the  safe 
performance  of  the  task  assigned  to  him ;  that  just  at  at  the  time 
the  car  approached  he  was  holding  up  the  end  of  a  heavy  iron 
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beam,  and  in  doing  so  he  necessarily  had  to  stand  with  his  back 
to  the  approaching  car.  Under  such  circumstances  is  the  infer- 
ence an  unavoidable  one,  that  in  standing  with  his  back  to  the 
south,  and  in  failing  to  keep  a  constant  watch  for  an  approach- 
ing car,  he  failed  to  exercise  ordinary  care  for  his  own  protection? 
We  think  not.  It  is  true  that  he  could  have  seen  the  car  if  he 
had  turned  his  head,  and  that  if  he  had  been  aware  of  the  danger 
he  could  have  escaped  injury  by  taking  one  step  to  the  east,  but 
it  must  be  borne  in  mind  that  at  the  critical  moment  he  was  sus- 
taining a  heavy  weight,  which  required  all  of  his  exertion  and 
attention,  and  as  he  occupied  an  obviously  dangerous  position,  it 
was  not  unreasonable  for  him  to  count  on  due  care  and  attention 
on  the  part  of  the  defendant's  servants  to  avoid  doing  him  an 
injury;  that  is,  by  noticing  his  position,  and  by  stopping  the  car 
until  the  hoisting  apparatus  could  be  adjusted  on  the  beam,  or 
at  least  by  giving  him  some  warning  of  the  pending  danger. 
The  cases  relied  on  by  appellant  are  not  and  cannot  in  the  nature 
of  things  be  controlling.  What  is  negligence  and  what  is  dili- 
gence, must  be  determined  by  the  facts  and  circumstances  of 
each  individual  case.  No  definite  standard  can  be  erected  or  rule 
evolved  by  which  every  case  can  be  measured  or  determined. 

In  the  plaintiff's  third  instruction  the  jury  were  told  in  sub- 
stance that  even  though  they  might  believe  that  the  plaintiff 
negligently  and  carelessly  exposed  himself  to  danger,  still  if  the 
persons  in  charge  of  the  car  saw,  or  by  the  exercise  of  ordinary 
attention  could  have  seen  his  danger  in  time  to  have  avoided  the 
accident  by  the  use  of  ordinary  measures  of  precaution,  and  they 
failed  to  do  so,  then  the  finding  should  be  for  the  plaintiff.  This 
instruction  declares  a  familiar  principle  that  is  applied  daily  in 
the  courts.  In  the  operation  of  an  electric  or  cable  railway  in 
the  streets  of  a  populous  city,  the  persons  in  charge  of  its  cars 
should  keep  a  strict  watch  along  the  entire  route,  and  when  a 
person  is  seen  on  the  track  or  near  the  track  and  is  in  apparent 
danger,  it  is  their  duty  to  sound  the  bell  and  use  all  reasonable 
methods  to  prevent  the  injury,  and  it  is  no  less  their  duty  if  such 
person  has  recklessly  exposed  himself  to  danger.  The  plaintiff's 
evidence  warranted  the  instruction,  for  it  tended  to  show  that 
the  railroad  track  at  the  place  of  the  accident  could  be  seen  for 
some  distance  south ;  that  the  plaintiff  was  standing  with  his  back 
to  the  approaching  car,  and  was  either  on  the  track  or  so  close 
to  it  that  the  car  could  not  pass  without  striking  him,  and  that 
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the  danger  of  his  position  could  have  been  discovered  by  tlie 
gripman  in  time  to  have  avoided  the  accident.  We,  therefore, 
conclade  that  there  was  no  error  in  giving  the  instruction. 

What  we  have  said  answers  the  objections  made  by  defendant 
to  the  action  of  the  court  as  to  other  instructions.  We  think 
that  the  case  was  fairly  tried,  and  the  judgment  ought  to  be 
affirmed.  But,  as  one  of  the  judges  is  of  the  opinion  that  our 
decision  is  opposed  to  the  decisions  in  the  cases  of  Vogg  v.  Rail- 
road Co.,  138  Mo.  172,  and  Maxey  ».  Railroad  Co.,  113  Mo,  i, 
the  cause  will  be  certified  to  the  Supreme  Court  for  final 
determination.     All  the  judges  concur. 


FIEDLER  V.  ST.  LOUIS,  IRON   MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANY. 

Supreme  Court,  Missouri,  Division  No.  2,  October  Term,  iSgt. 

[Reporled  in  107  Mo.  645.] 

CHILD  KILLED  BY  TRAIN  WHILE  WALKING  ON  TRACK  — RAILROAD 
LIABLE.  —  In  an  action  lo  Tccover  damages  lor  (he  death  ol  plainiifl's 
daughter  fifteen  years  old,  caused  by  being  run  over  by  defendant's  irain. 
it  appeared  thai  nhilc  Ihe  girl  was  a  trespasser  on  the  trai:k  yet  a  great 
manr  people  were  in  the  habit  of  iraiking  along  the  tracks-;  [hat  Ihe  Irain 
was  running  at  a  speed  greater  than  permitted  by  a  city  ordinance;  thai 
the  engineer  satr  the  giti  when  about  600  feet  distant  and  signnled  her,  but 
did  not  check  speed  of  train.  Held,  thai  the  verdict  for  platnii?  nas  justi- 
fied by  the  evidence. 

Appeal  by  defendant  from  judgment  for  plaintiff  in  St,  Louis 
City  Circuit  Court.  The  facts  appear  in  the  opinion.  Judgment 
affirmed. 

H.  S.  Priest,  for  appellant. 

Joseph  Jecko  and  Rassieur  &  Schnurmacher.  for 
respondent. 

Gantt,  P.  J.  —  This  action  was  brought  by  the  respondent 
against  the  Missouri  Pacific  Railway  and  the  St.  Louis,  Iron 
Mountain  and  Southern  Railway  Company,  to  recover  the  statu- 
tory penalty  for  $5,000  for  causing  the  death  of  his  minor 
daughter,  Katherina  Margaret,  by  negligently  running  ;t  train  of 
cars  over  her  on  the  15th  day  of  September  1887.  Plaintiff  dis- 
missed as  to  the  Missouri  Pacific  Railway  l^ptore  the  tri^il. 

Plaintiff  averred  that  on  the  15th  of  ^     ^-mber,  iR?7.  wVAc 


^^ptem 
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his  said  daughter  was  walking  along  Main  street  in  said  city  at  a 
point  a  short  distance  below  Anna  street,  the  defendant,  with 
gross  negligence  and  carelessness,  caused  one  of  their  trains  with 
locomotive  attached  to  be  propelled  along  and  across  said  Main 
street  in  such  a  manner  that  with  speed  it  approached  along  and 
across  said  Main  street  and  struck  and  killed  said  Margaret 
Fiedler,  without  any  negligence  on  her  part  contributing  to  said 
injury;  that  defendant's  employees  failed  to  keep  such  a  lookout 
as  careful  management  would  dictate;  that  no  bell  was  rung,  and 
no  signal  or  warning  was  given  of  the  approach  of  said  train ;  that 
defendant  was  running  the  said  train  at  a  rate  of  speed  exceed- 
ing six  miles  an  hour,  with  no  bell  ringing,  in  violation  of  an 
ordinance  of  the  city  of  St.  Louis ;  that  but  for  the  carelessness 
in  running  said  train  defendant  might  have  prevented  the  injury 
to  deceased  after  they  saw  the  danger  to  which  she  was  exposed. 
The  answer  was  a  general  denial  and  contributory  negligence. 

Plaintiff  was  a  peddler,  who  at  the  time  of  the  death  of  his 
daughter  was  living  at  Utah  street  and  levee,  near  the  scene  of 
the  accident.  His  daughter  Margaret  was  about  fifteen  years 
old,  of  ordinary  size  for  girls  of  that  age.  She  was  on  her  way 
to  work  in  a  match  factory  near  Benton  street,  north  of  her 
home.  It  does  not  appear  how  long  she  had  worked  in  the 
factory  prior  to  her  death. 

The  accident  occurred  about  6:45  A..  M.  on  the  main  east  track 
of  defendant's  road,  from  150  to  250  feet  south  of  the  crossing 
of  Anna  street,  and  between  that  street  and  the  Arsenal  wall. 
Anna  street  runs  east  and  west  at  right  angles  with  and  across 
the  tracks.  Other  streets  abut  upon  the  tracks,  but  none  of  them 
cross.  The  tracks  are  upon  an  embankment  eight  to  ten  feet 
high,  running  north  and  south,  and  are  straight,  presenting  an 
open  view  between  Anna  street  and  the  Arsenal,  and  beyond  a 
distance  approximating  2,000  feet.  There  are  two  tracks;  the 
east  track  is  used  by  north-bound  trains,  and  the  west  by  south- 
bound  trains.     There  is  a  space  of  six  feet  between  the  tracks. 

The  train  which  struck  plaintiff's  daughter  was  the  regular 
north-bound  passenger  from  the  south  to  St.  Louis.  It  was  on 
time.  The  accident  was  witnessed  by  several  witnesses.  The 
plaintiff  called  four,  Gordon,  Durand,  Wycoff,  and  Gartner. 
The  first  three  were  standing  upon  the  station  platform  at  Anna 
street,  waiting  to  take  the  south-bound  train,  then  about  due, 
for  their  work. 
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Gordon  testified  he  had  just  bought  a  ticket  of  the  agent,  and, 
as  he  came  out  of  the  door,  heard  the  alarm  whistles  blown  by 
the  engine,  looked  and  saw  the  plaintiff's  daughter  about  ten 
feet  in  front  of  the  train  on  the  east  track ;  saw  it  strike  her,  at 
a  point  about  350  feet  south  of  Anna  street.  The  train  brought 
the  body  on  the  pilot  to  the  depot,  where  it  dropped  off ;  she  was 
unconscious.  He  noticed  when  the  train  reached  the  depot, 
**  the  brakes  were  applied  to  the  drivers  and  the  wheels  of  the 
cars  were  dragging."  He  thought  the  train  was  running  from 
twelve  to  fifteen  miles  an  hour.  Durand  gave  it  as  his  opinion 
that  the  train  was  about  twenty  yards  from  the  girl  when  the 
alarm  whistle  was  blown.  She  did  not  heed  the  alarms  at  all, 
but  kept  walking  up  the  track  in  front  of  the  train.  This  wit- 
ness says  she  was  on  the  east  track  all  the  time.  The  plaintiff, 
over  the  objection  of  the  defendant,  proved  by  this  witness  that 
there  was  no  other  handy  way  to  go  down  south  except  on  the 
railroad  tracks,  unless  a  person  should  go  round  by  Third  street. 

Edwin  C.  Wycoff  testified  he  was  at  the  station  that  morning; 
when  he  first  saw  the  train  it  was  coming  out  of  the  Arsenal 
wall ;  the  girl  was  then  going  north,  on  the  west  track,  the  train 
on  east  track.  She  left  the  west  track,  he  supposed,  because  the 
^outh-bound  train  would  soon  be  due.  At  a  point  about  four 
hundred  feet  south  of  the  station  at  Anna  street  the  girl  shifted 
her  position  from  the  west  to  the  east  track.  She  could  have 
been  seen  on  the  track  from  the  Arsenal  wall  as  the  view  was 
clear.  The  engineer  sounded  the  whistle  when  about  three  hundred 
feet  from  the  girl.  Does  not  recollect  that  she  walked  between 
the  tracks.     She  paid  no  attention  whatever  to  the  whistle. 

Gartner  testified  that  he  was  walking  north  twenty-five  or  thirty 
feet  behind  the  girl.  She  was  on  the  east  track.  He  heard  the 
train  coming,  heard  it  whistle  within  half  a  block  or  one  hundred 
and  fifty  feet  of  the  girl.  Heard  no  bell.  He  saw  the  girt  when 
the  engine  whistled ;  she  did  not  pay  any  attention  to  it. 

The  defendant  demurred  to  the  evidence.  The  court  over- 
ruled the  demurrer,  and  defendant  then  offered  evidence  that  its 
fireman  rang  the  bell  continuously;  that  the  girl  was  on  the  west 
track,  left  it  and  passed  in  front  of  the  train  and  walked  up  the 
east  track;  that  the  engineer  at  once  gave  the  signals,  and 
attempted  to  stop  the  train,  but  it  was  too  late. 

The  important  question  of  fact  in  the  case  was  whether  the 
deceased  was  walking  on  the  east  track  on  which  the  train  was 
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moving  north  that  morning  in  full  view  of  the  engineer,  and  on 
this  point  the  evidence  is  conflicting.  The  jury  were  the  triers 
of  fact,  and  they  found  she  was  on  the  track,  continuously  from 
near  the  Arsenal  till  she  was  struck. 

If  the  jury  believed  plaintiff's  witnesses,  as  it  was  their  province 
to  do,  the  girl  was  on  the  same  track  with  the  train,  at  a  point 
at  least  six  hundred  feet  in  front  of  it;  the  view  was  unob- 
structed. Indeed  the  engineer  says  himself  that  he  saw  her 
when  he  was  at  a  point  a  little  north  of  Dorcas  street,  about  six 
hundred  feet  ahead  of  him,  but  he  thought  she  was  between  the 
tracks.  He  admits  he  was  running  about  ten  miles  an  hour.  He 
says  he  gave  the  danger  whistle  when  he  was  within  thirty-five 
feet  of  the  girl.  He  saw  the  girl  all  the  time.  The  jury  must 
have  concluded  that  the  engineer  was  mistaken  as  to  the  girl's 
being  between  the  tracks. 

That  the  girl  was  a  trespasser  by  the  statute  law  of  the  State 
IS  clear,  but  the  evidence  of  the  conductor  and  fireman  of  the 
train  is  undisputed  that,  at  the  hour  this  train  passed  this  point, 
a  great  many  people  were  in  the  habit  of  walking  on  and  across 
these  tracks.  It  was  a  place  where  the  trainmen  might  expect 
to  find  pedestrians  on  the  track. 

The  conduct  of  the  deceased  is  inexplicable.  Signals  that  were 
heard  by  all  the  other  witnesses  were  unheeded  by  her,  although 
given  in  thirty-five  feet  of  her.  There  is  but  one  explanation  of 
her  conduct,  and  that  is  she  must  have  concluded  that  the  train 
was  approaching  from  behind  on  the  west  track ;  either  this  or 
she  was  lost  in  abstraction,  and  totally  oblivious  of  her  surround- 
ings. That  she  had  put  herself  in  a  place  of  peril  must  be  con- 
ceded ;  the  habit  of  adult  people  deliberately  walking  on  these 
tracks  is  inexcusable  and  reprehensible  in  the  highest  degree.  It 
is  their  duty  to  refrain  from  committing  a  trespass.  The  statute 
prohibiting  all  persons  from  walking  on  these  tracks  was  enacted 
with  the  double  view  to  save  the  lives  of  the  trespassers  by  warn- 
ing them  of  danger  and  of  preventing  accidents  and  lessening  the 
danger  to  the  passengers  and  trainmen  whose  safety  depends  upon 
a  clear  and  unobstructed  track. 

In  the  construction  of  that  statute  in  Barker  v.  Railroad,  98 
Mo.  50,  this  court  held  that  trainmen  were  under  no  obligation 
to  be  on  the  watch  for  a  trespasser  at  a  place  where  there  was 
nothing  in  the  surroundings  that  would  naturally  lead  them  to 
suspect  that  persons  would  be  on  the  track.     But  because  of  the 
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known  propensity  of  children  and  even  adults  to  take  the  chances 
\  of  walking  on  those  tracks  in  populous  cities  or  districts,  the  rule 

has  been  long  settled  in  this  State,  that  when  there  is  reason  to 
apprehend  that  the  track  may  not  be  clear,  notwithstanding  the 
right  of  the  company  to  have  it  clear,  the  persons  operating  a 
train  cannot  act  on  the  presumption  that  the  track  is  clear  with- 
out  being  responsible  for  the  consequences. 

In  Dunkman  v.  Railroad  Co.,  95  Mo.  232,  after  a  review  of  all 

the  cases  in  this  State,  this  court  held,  that  **  notwithstanding  the 

injured  party  may  have  been  guilty  of  contributory  negligence 

a  railroad  company  is  still  liable  for  the  injury  if  it  could  have 

I  been  prevented  by  the  exercise  of  reasonable  care  on  the  part  of 

j  the  company  after  discovering  of  the  danger  in  which  the  injured 

party  stood,  or  if  any  of  the  company  failed  to  discover  the 
danger  through  its  own  recklessness,  when  the  exercise  of  ordi- 
nary care  would  have  discovered  it,  and  averted  the  calamity," 
and  the  same  doctrine  is  repeated,  and  re-affirmed  in  Williams  ik 
Railroad,  96  Mo.  275.  Here  the  girl  was  seen  by  the  engi- 
neer six  hundred  feet  ahead  of  him.  If  she  was  on  the  track  on 
which  he  was  running  his  train,  and  he  saw  her  six  hundred  feet 
ahead  of  him  and  gave  the  alarm,  or  as  some  of  the  other  wit- 
nesses say  in  three  hundred  feet  of  her,  and  she  gave  no  heed 
whatever  to  this  signal  of  danger,  as  a  reasonably  careful  man,  it 
then  became  his  duty  to  check  his  train  and  avoid  injuring  her, 
after  thus  observing  her  danger.  Her  position  had  then  become 
I  one  of  peril.     The  fact  that  she  was  walking  between  the  rails 

I  and  the  whistle  sounded  so  close  to  her  in  the  rear,  and  she  gave 

no  indication  whatever  of  hearing  it,  imposed  on  the  engineer 
the  duty  of  stopping  his  train  and  avoiding  her  destruction. 
The  jury  were  authorized  by  the  evidence  to  find  he  saw  her 
i  and  could  have  stopped.      If  she  was  really  walking  between  the 

tracks,  he  might  reasonably  expect  she  would  not  only  not  get  on 
his  track  but  would  withdraw  to  a  place  of  safety. 

The  court  fairly  submitted  to  the  jury  defendant's  theory  of 
the  case,  in  instruction  numbered  i,  given  of  its  own  motion. 
Had  the  jury  found  the  facts  upon  which  that  instruction 
was  based  it  was  their  duty  to  have  returned  a  verdict  for  defend- 
ant. It  is  clear  they  chose  rather  to  believe  the  other  witnesses. 
They  are  the  triers  of  the  facts.  We  think  the  Circuit  Court 
instructed  them  properly.  It  is  very  clear  the  train  was  beVrv^ 
run  far  in  excess  of  six  miles  an  hour. 
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The  wisdom  of  that  ordinance  would  seem  to  be  vindicated  by 
the  facts  in  this  case.  Had  the  train  been  running  at  the  speed 
prescribed  by  the  ordinance,  this  girl  would  have  been  discovered 
and  her  life  preserved  notwithstanding  her  imprudence  and 
abstraction.  We  think  the  case  was  well  tried.  The  judgment 
is  affirmed.     All  concur. 

BOY  RUN  OVER  AT  CROSSING  — CONTRIBUTORY  NEG- 
LIGENCE FOR  JURY  — RAILROAD  COMPANY  LIABLE.— 
In  GASS  (BY  NEXT  FRIEND)  V.  MISSOURI  PACIFIC  RAILWAY 
COMPANY  {Court  of  Appeals^  Kansas  City^  Missouri^  Aprils  1^94)^  57 
Mo.  App.  574,  an  appeal  by  defendant  from  judgment  rendered  for 
plaintiff  in  the  Cooper  Circuit  Court,  the  judgment  was  affirmed. 
(H.  S.  Priest  and  Wm.  S.  Shirk,  appeared  for  appellant;  Carlisle 
&  Ottofy  and  John  R.  Walker,  for  respondent)^  The  opinion  was 
rendered  by  Ellison,  J.,  as  follows:  '*  This  action  is  for  personal 
injuries  received  by  plaintiff,  a  boy  thirteen  years  of  age.  The  acci- 
dent happened  at  a  crossing  (to  all  intents  and  purposes  a  public 
crossing),  in  the  city  of  St.  Louis.  The  injury  was  inflicted  by  a 
train  running  backwards,  one  of  the  cars  passing  over  plaintiff's 
legs  as  he  was  attempting  to  pass  over  the  track  at  the  crossing,  — 
at  least  this  was  shown  by  plaintiff's  case.  Defendant  asked  and 
was  refused  an  instruction  at  the  close  of  plaintiff's  case  in  the 
nature  of  a  demurrer  to  the  evidence.  Defendant  then  introduced 
evidence  in  its  own  behalf  which  had  the  effect  of  waiving  the 
demurrer  and  leaves  the  case  to  stand  on  the  sufficiency  of  the  whole 
evidence  taken  together. 

"  Our  opinion  is  that  the  evidence  is  sufficient  to  sustain  the  ver- 
dict, as  will  appear  in  the  further  discussion  of  the  case  on  the 
instruction  submitted  to  the  jury.  Defendant's  instructions  were 
all  given  as  asked,  except  by  an  amendment  of  two  of  them  in  which 
the  hypothesis  of  plaintiffs  having  exercised  such  care  and  prudence 
as  was  to  be  expected  from  one  of  his  age  and  capacity,  was  left  for 
the  determination  of  the  jury  in  passing  on  the  question  of  contribu- 
tory negligence.  Such  question  was  also  submitted  in  plaintiff's 
instructions  In  this  respect  there  was  no  error.  The  plaintiff  was 
of  that  age  when  it  was  proper  to  submit  to  the  jury  as  a  question 
of  fact  whether  his  actions  as  shown  in  evidence  amounted  to  con- 
tributory negligence.  Duffy  v.  Railroad  Co.,  19  Mo.  App.  380; 
Spillane  v.  Railroad  Co.,  in  Mo.  562,  564. 

"There  was  shown  in  evidence  an  ordinance  of  the  city  of  St. 
Louis,  wherein  it  was  provided  that  it  should  be  unlawful  for  any 
one  to  move  or  run  cars  propelled  by  steam  within  the  limits  of  the 
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city,  without  constantly  sounding  the  bell;  and  that  it  should  be 
unlawful  to  run  freight  cars  backwards  in  said  limits,  without  hav- 
ing a  man  stationed  on  the  top  of  the  car  farthest  from  the  engine 
to  give  danger  signals.  The  evidence  tended  to  show  that  neither 
of  these  provisions  of  the  ordinance  was  complied  with  in  this  case; 
the  result  of  which  must  be  to  hold  the  defendant  guilty  of  negli- 
gence. Backenstoe  v.  Railroad  Co.,  23  Mo.  App.  148;  Eswin  v. 
Railroad  Co.,  96  Mo.  290.  The  court  in  this  connection  properly 
submitted  to  the  jury,  by  instructions  i  and  2  for  plaintiff,  whether 
the  accident  happened  in  consequence  of  this  negligence. 

**  The  court,  by  instruction  No.  3  for  plaintiff,  directed  the  jury 
that  although  they  should  believe  that  plaintiff  was  guilty  of  having 
placed  himself  in  a  dangerous  position  and  was  negligent  in  failing 
to  observe  the  approaching  train,  yet  if  defendant's  servants 
operating  said  train  saw  plaintiff  was  in  a  dangerous  situation,  or, 
by  the  exercise  of  reasonable  care  on  their  part,  might  have  dis- 
covered his  dangerous  situation  in  time  to  have  averted  the  injury 
by  using  ordinary  diligence,  then  their  verdict  should  be  for  the 
plaintiff.  The  objection  made  by  defendant  to  this  instruction  is 
that  it  had  no  evidence  whatever  in  its  support.  There  was  no  evi- 
dence which  in  affirmative  terms  disclosed  that  any  of  defendant's 
servants  saw  plaintiff  before  the  accident,  or  that  they,  by  diligence, 
might  have  seen  him.  But  while  this  is  true,  there  was  yet  abundant 
evidence  in  the  cause  from  which  the  jury  could  reasonably  presume 
or  infer  that  they  either  saw  him  or  might  have  seen  him  if  they 
had  been  diligent.  It  was  shown  that  the  view  was  unobstructed 
from  a  point  where  plaintiff  emerged  from  behind  standing  freight 
cars  on  an  adjoining  track,  these  cars  standing  back  from  the  track 
on  which  the  train  was  moving,  about  twenty  feet,  as  stated  in  a 
portion  of  the  testimony.  If  defendant's  servants  had  been  on  the 
lookout,  as  they  should  have  been,  they  would  have  seen  plaintiff. 
If  they  were  not  on  the  lookout  they  were  not  diligent.  But 
defendant's  principal  point  of  objection  is  that  if  its  servants  had 
or  could  have  seen  plaintiff,  they  did  not  and  could  not  have  seen 
him  in  time  to  have  averted  the  accident.  But  there  is  evidence 
the  tendency  of  which  is  to  show  the  contrary.  There  is  evidence 
tending  to  show  that  while  plaintiff  was  walking  the  space  of  twenty 
feet  the  train  could  have  been  stopped.  The  evidence  as  to  the 
distance  in  which  it  actually  did  stop  shows  this.  Of  course  there 
is  room  for  strong  argument  that  defendant's  servants  could  not 
know  that  plaintiff  intended  to  cross  the  tracks  hut  ^^^^  ^^'^  * 
matter  for  the  jury  to  consider  in  the  light  of  all  v\  pv\^etvce  and 
surrounding  circumstances,  including  the  fact  of     ^   .   ♦vft's  '^o\^tVv. 
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But  this  is  not  all.  The  instruction  does  not  say  that  the  servants 
saw  him,  or  might  have  seen  him  in  time  to  stop  the  train,  but  in 
time  to  have  averted  the  injury  by  ordinary  diligence.  Now,  if  one 
of  defendant's  servants  had  been  on  the  top  of  the  car  at  the  end 
of  the  backing  train,  where  the  jury  might  well  conclude  he  reason- 
ably should  have  been,  he  could  have  seen  plaintiff;  and,  it  may  be 
reasonably  inferred,  in  time  to  have  averted  the  injury  by  hallooing 
at  him.  The  jury  might  very  well  conclude,  apart  from  the  ordi- 
nance, that  the  reasonable  place  for  one  of  the  servants  to  be  on  a 
backing  train  in  a  city  and  among  numerous  cars  and  tracks,  was  at 
the  end  thereof,  where  he  could  readily  and  quickly  see  the  immi- 
nence of  danger.  The  instruction  does  not  confine  itself  to  what 
the  servants  might  have  seen  in  the  positions  they  actually  were  at 
the  moment  preceding  the  accident,  but  it  embraces  positions 
where,  by  the  exercise  of  reasonable  care  on  the  part  of  the  serv- 
ants, they  should  have  been. 

**The  greater  part  of  defendant's  attack  upon  the  judgment  is 
spent  on  the  contention  that  there  is  no  evidence  in  the  record  to 
show  that  the  negligence  of  defendant  was  the  immediate  cause 
of  the  accident;  in  other  words,  that  if  the  negligence  charged  and 
proven  had  not  occurred  and  defendant's  servants  had  rung  the  bell 
constantly  and  one  of  them  had  been  stationed  on  top  of  the  car 
farthest  from  the  backing  engine,  still  the  accident  would  have 
happened.  We  are  not  of  the  opinion  that  the  evidence  shows  this 
conclusively.  That  the  jury  have  had  the  point  put  clearly  before 
them  is  evidenced  by  the  following  instruction  to  defendant: 
'  7.  The  court  further  instructs  the  jury  that  it  devolves  upon  the 
plaintiff  to  prove  to  the  satisfaction  of  the  jury,  by  a  preponderance 
of  evidence,  the  following  facts,  viz.:  First.  That  plaintiff  was  in 
the  act  of  crossing  defendant's  track  at  the  time  he  was  injured. 
Second.  That  he  was  struck  by  a  car  which  at  the  time  was  being 
run  by  the  defendant  over  or  upon  its  track.  Third.  That  said  car 
was  being  propelled  backward  over  defendant's  said  track;  and  that 
the  bell  of  the  engine  which  propelled  it  was  not  being  rung  at  the 
time,  or  that  the  car  furthest  from  said  engine  did  not  have 
stationed  upon  it  a  man  or  watchman  to  give  notice  of  danger  to 
plaintiff.  Fourth.  That  the  absence  of  such  man  or  watchman,  or 
the  failure  to  ring  the  bell,  was  the  immediate  cause  of  plaintiff 
being  run  over  and  injured,  and  unless  the  plaintiff  has  proven 
these  facts  to  the  satisfaction  of  the  jury,  by  a  preponderance  of  the 
evidence,  you  will  find  for  the  defendant.' 

**  Can  we,  under  any  rule  governing  appellate  tribunals,  say  that 
if  the  bell  had  been  constantly  rung  as  required  by  the  ordinance,  it 
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might  not  reasonably  have  attracted  plaintiff's  attention  and  thereby 
prevented  his  going  upon  the  track?  As  to  that  branch  of  the  neg- 
ligence in  not  having  a  man  stationed  on  top  of  the  end  car,  is  it 
not  highly  probable  that  if  a  diligent  and  careful  man  had  been  in  ' 

that  position   he   could   and   would   have   warned   plaintiff  away.  1 

Defendant's  first  instruction  puts  this  phase  of  the  case  too  favor-  ! 

ably  for  defendant  by  saying,  inferentially  and  in  effect,  that  such 
man  must  have  been  able,  had   he  been  in  such  position,  to  have  ' 

signalled  the  engineer  in  time  to  have  stopped  the  train.  The 
question  is  properly  submitted    by  defendant  in   the   instruction  ' 

which  we  have  set  out,  wherein  it  is  stated  that  plaintiff  must  prove  ' 

that  defendant  did  not  have  '  a  man  or  watchman  *  stationed  on  the 
end  of  the  car,  *  to  give  notice  of  danger  to  plaintiff  J* 

"  There  is  much  in  the  argument  of  counsel  on  the  question  of  ' 

contributory  negligence  of  plaintiff,  and  which  is  based  on  the  testi- 
mony disclosing  his  movements  just  before  the  accident  as  well  as 
his  acts  of  omission  in  failing  to  observe  the  train  which,  if  we  were 
dealing  in  a  case  of  an  adult,  would  be  given  more  weight  than  we 
attach  to  it  here,  from  the  fact  that,  as  we  have  before  stated,  this 
plaintiff  was  of  that  age  when  the  question  as  to  his  responsibility 
for  imprudent  acts  should  be  submitted  to  a  jury,  which  was  done 
in  this  case.  We  see  nothing  to  authorize  our  interference  and 
hence  affirm  the  judgment.     All  concur." 

CHILDREN  INJURED  ON  RAILROAD  TRACKS. 

Among  the  Missouri  cases  relating  to  injuries  to  children  and 
young  persons  caused  by  being  run  over  by  trains  or  street  cars 
while  crossing  track,  etc.  (other  than  those  reported  with  the 
Missouri  cases  in  this  volume  of  Am.  Neg.  Cas.),  see  the  following: 

Child  injured  trying  to  get  on  cars  —  Railroad  not  liable. 

In  SNYDER  v.  HANNIBAL  &  ST.  JOSEPH  R.  R.  CO.,  60  Mo. 
413  (1875),  it  was  held  (as  per  syllabus  to  the  official  report),  that 
**a  railroad  company  will  not  be  held  liable  for  injuries  received  by 
a  child  while  attempting  to  get  upon  one  of  its  cars,  in  conseciuence 
of  an  invitation  from  one  of  its  servants  in  charge  of  th^  ^^t,  N'lViete 
the  evidence  shows  no  authority  on  the  part  of  the  serv^^v     ^^  petvn\t 
persons  to  ride  on  the  car,  and  it  does  not  appear  that  tK     .   <tf\l^^^^^ 
or  permission  were  in  furtherance  of  the  interests  of    ^^       o^^^  ^^ 
connected  in  any  manner  with  the  service  which  th^     vv^        \,^^^ 
employed  to  render."  Xs^eS^ 
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Child  straying  on  track  and  run  over  by  train, 

Isabel  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  6o  Mo.  475  (1875), 
child  straying  from  parent  and  going  upon  railroad  track,  run  over 
and  killed  by  train;  judgment  for  plaintiff  affirmed. 

Boy  sitting  on  trestle  run  over  by  train, 

OsTERTAG  V.  PACIFIC  R.  R.  Co.,  64  Mo.  421  (1877),  boy  sitting  on 
trestle  work  under  one  of  a  train  of  freight  cars,  run  over  and 
killed  by  starting  of  train;  judgment  on  verdict  directed  for  defend- 
ant affirmed. 

Boy  run  over  by  train. 

Bell  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  72  Mo.  50  (1880),  boy 
about  sixteen  years  of  age,  run  over  and  killed  while  on  track;  judg- 
ment for  plaintiff  reversed. 

Boy  attempting  to  pass  between  cars  at  crossing, 

ScHMiTZ  V,  St.  Louis,  Iron  Mountain  &  Southern  R'y  Co.,  119 
Mo.  256  (1883),  boy  nine  years  old  injured  by  train  while  attempt- 
ing to  pass  between  cars  of  train  standing  at  street  crossing;  judg- 
ment for  plaintiff  for  $5,708  affirmed. 

Barkley  V,  Missouri  Pacific  R'y  Co.,  96  Mo.  367  (1888),  boy 
attempting  to  pass  around  freight  train  obstructing  crossing  run 
over  by  train;  contributory  negligence;  judgment  for  plaintiff 
reversed. 

Kicking  cars  across  track  —  Child  run  over, 

Merz  v.  Missouri  Pacific  R'y  Co.,  14  Mo.  App.  459  (1883),  child 
run  over  by  locomotive  which  was  kicking  cars  across  track;  arm 
amputated;  action  by  father  of  child;  judgment  for  plaintiff  for 
$1,703  affirmed. 

Another  action  was  brought  by  the  child  himself  in  the  Merz  case, 
and  judgment  for  plaintiff  was  affirmed.     (See  13  Mo.  App.  589.) 

Child  straying  on  track  killed  by  engine, 

Reilly  V,  Hannibal  &  St.  Joseph  R.  R.  Co.,  94  Mo.  600  (1887), 
infant  sixteen  months  old  straying  onto  track,  killed  by  switch 
engine;  question  of  parents*  negligence  properly  for  jury;  judgment 
for  $5,000  affirmed. 

Boy  killed  by  flat  car  at  crossing. 

Williams  v,  Kansas  City,  Springfield  &  Memphis  R.  R.  Co.,  96 
Mo.  275  (1888),  boy  twelve  years  old  struck  and  killed  by  flat  car  at 
crossing  opposite  freight  depot;  question  of  contributory  negligence 
for  jury;  judgment  for  plaintiff  reversed  for  erroneous  instruction 
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on  knowledge  of  defendant  of  boy's  danger  where  there  was  no 
evidence  as  to  same. 

Boy  on  sled  run  over  by  freight  train, 

EswiN  %K  St.  Louis,  Iron  Mountain  &  Southern  R*y  Co.,  96 
Mo.  290  ([888),  boy  about  twelve  years  old  run  over  and  killed  by 
freight  train;  boy  going  down  hill  on  sled;  speed  of  train  greater 
than  permitted  by  city  ordinance;  judgment  for  plaintiff  reversed 
for  erroneous  instructions. 

Child  run  over  by  cable  car. 

Winters  v,  Kansas  City  Cable  R'y  Co.,  99  Mo.  509  (1889),  child 
three  years  old  run  over  by  cable  car;  judgment  for  plaintiff 
affirmed. 

Run  over  by  street  car, 

•     

Fath  V,  Tower  Grove  &  La  Fayette  R*y,  105  Mo.  537  (1891), 
boy  about  five  years  old  run  over  by  defendant's  street  car;  judg- 
ment for  plaintiff  reversed. 

Boy  struck  by  train  at  street  crossing, 

Dlauhi  v.  St.  Louis,  Iron  Mountain  &  Southern  R'y  Co.,  105 
Mo.  645  (1891),  boy  about  fourteen  years  old  crossing  track  at  street 
crossing  struck  by  train;  judgment  for  plaintiff  reversed  for  errone- 
ous instructions. 

Boy  struck  by  train, 

Spillane  V,  Missouri  Pacific  R*y  Co.,  iii  Mo.  555  (1892),  boy 
six  years  old  struck  by  train;  judgment  for  plaintiff  reversed  for 
erroneous  instructions  on  contributory  negligence. 

See  also  Powell  v.  Missouri  Pacific  R'y  Co.,  76  Mo.  80  (1882), 
boy  on  track  at  street  crossin^^  struck  by  train;  contributory  negli- 
gence; judgment  for  plaintiff  reversed. 

SwADLEY  V.  Missouri  Pacific  R'y  Co.,  118  Mo.  268  (1893),  young 
man  struck  by  cars  thrown  from  track;  judgment  for  plaintiff 
affirmed. 

COLLISIONS  WITH  ANIMALS  ON  TRACK. 

Among  the  namerous  Missouri  cases  relating  to  the  killing  of  live  stock  on 
railroad  tracks,  caused  by  collisions  with  trains,  see  the  following: 

Lloyd  V,  Pacific  R.  R.  Co.,  49  Mo.  199;  Shelton  v,  St.  Loui?,  Kansas  City  & 
Northern  R*y  Co.,  60  Mo.  412;  Cary  v.  St.  Louis,  Kansas  City  &  Northern  R'y 
Co.,  60  Mo.  209;  Gerren  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  60  Mo.  405;  Meyer 
V,  Atlantic  &  Pacific  R.  R.  Co.,  64  Mo.  542;  Robertson  v,  Atlantic  &  Pacific  R. 
R.  Co.,  64  Mo.  412;  Cousins  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  66  Mo.  572; 
Harrington  v,  Chicago,  Rock  Island  &  Pacific  R.  R.  Co.,  71  |y|Q^  ^g^*  Spealtnaa 
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V.  Mo.  Pac.  R'y  Co.,  71  Mo.  434;  Sullivan  v,  Hannibal  &  St.  Joseph  R.  R.  Co., 
72  Mo.  195;  Wallace  v,  St.  Louis,  Iron  Mountain  &  Southern  R'y  Co.,  74  Mo. 
594;  Wicr  V,  R.  R.  Co.,  48  Mo.  558;  Calvert  v,  R.  R.  Co.,  34  Mo.  242;  Edwards 
V.  R.  R.  Co.,  66  Mo.  567;  Gorman  v.  R.  R.  Co.,  26  Mo.  441;  Sloan  v.  Mo.  Pac. 
R'y  Co.,  74  Mo.  47;  Morrow  v,  K.  C,  St.  J.  &  C.  B.  R.  R.  Co.,  74  Mo.  82; 
Bates  V.  St.  Louis,  L  M.  &  So.  R*y  Co.,  74  Mo.  60;  Revelle  v,  St.  L.,  L  M.  & 
So.  R'y  Co.,  74  Mo.  438;  Williams  v.  Mo.  Pac.  R'y  Co.,  74  Mo.  453:  Jackson  v. 
St.  L.,  L  M.  &  So.  R'y  Co.,  74  Mo.  526;  Young  v,  Hannibal  &  St.  Joseph  R.  R. 
Co.,  79  Mo.  336;  Nance  v,  St.  Louis,  L  M.  &  So.  R'y  Co.,  79  Mo.  196;  Kcndig 
V.  Chicago,  R.  L  &  P.  R'y  Co.,  79  Mo.  207;  Wade  t/.  Mo.  Pac.  R'y  Co.,  78  Mo. 
362;  Rozzell  V.  R.  R.  Co.,  79  Mo.  349;  Morris  v.  R.  R.  Co.,  79  Mo.  367;  Blake- 
ley  V.  R.  R.  Co.,  79  Mo.  388;  Hudgcns  v.  R.  R.  Co.,  79  Mo.  418;  Asher  v.  R.  R. 
Co.,  79  Mo.  432;  Fitterling  v,  R.  R.  Co.,  79  Mo.  504. 

PEDESTRIAN  STRUCK  BY  STREET  CAR  WHILE  CROSS- 
ING STREET. —  In  Wall  v.  Helena  Street  R'y  Co.,  12  Mont.  44 
(1892),  an  action  for  damages  for  personal  injuries  sustained  by 
being  struck  by  a  street  car,  judgment  was  rendered  for  plaintiff 
for  $2,500,  which,  on  appeal,  was  affirmed.  The  following  facts 
(as  per  opinion  by  Blake,  Ch.  J.),  appear  to  have  been  proved  by  a 
fair  preponderance  of  testimony:  "About  three  o'clock  in  the 
afternoon  of  January  23,  1890,  a  car  drawn  by  two  horses  was 
being  driven  on  defendant's  track  to  the  south  of  Main  street  in 
the  city  of  Helena.  The  driver  was  a  boy  about  fifteen  and  a  half 
years  old,  who  lacked  the  strength  needful  for  this  employment, 
and  was  working  temporarily  in  the  place  of  another.  At  this  time 
the  horses  were  trotting  at  the  rate  of  seven  miles  per  hour,  which 
was  a  violation  of  an  ordinance  that  prohibited  such  speed  above 
the  rate  of  six  miles  per  hour.  When  the  car  approached  the  south 
crossing  of  Grand  street,  the  plaintiff,  a  man  thirty-one  years  old, 
attempted  to  go  from  the  west  to  the  east  side  of  Main  street. 
Some  cabs  were  standing  on  each  side  of  the  crossing  near  the  west 
sidewalk,  and  a  vehicle  was  also  going  south  in  advance  of  and 
between  the  plaintiff  and  the  car,  and  his  view  was  thereby 
obstructed.  The  plaintiff  passed  safely  between  the  cabs,  and  in 
front  of  the  horses  attached  to  the  vehicle,  and  partially  over  the 
railroad  track,  when  he  was  struck  in  the  breast  by  the  pole  of  the 
car,  and  knocked  down  and  dragged  or  pushed  a  distance  of  thirty 
or  forty  feet.  A  competent  driver  could  have  stopped  the  car, 
under  these  circumstances,  within  fifteen  feet  of  the  point  of  col- 
lision, and  within  a  less  distance  if  the  rate  of  speed  had  been  under 
six  miles  per  hour.  The  time  during  which  these  events  occurred 
was  less  than  a  minute.  The  plaintiff  received  severe  and  danger- 
ous injuries  after  he  was  knocked  down.  While  he  was  held  or 
pressed  between  the  scraper  and  the  wheel,  the  bystanders  raised 
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the  front  end  of  the  car  to  remove  the  plaintiff  from  his  position, 
but  were  compelled  by  a  movement  of  the  horses  to  drop  it  before 
he  was  rescued.*'  *  *  *  The  following  instruction  was  properly 
given  (among  others):  "A  man  in  attempting  to  cross  a  thorough- 
fare in  a  city  is  bound  to  exercise  reasonable  care  and  caution,  so  as 
to  avoid  injury;  and,  on  the  other  hand,  it  is  the  duty  of  a  street- 
car company  so  to  conduct  its  business  and  run  its  cars  as  to  avoid, 
as  far  as  practicable,  by  the  exercise  of  ordinary  prudence  and 
caution,  doing  injury  to  pedestrians."  *  *  *  Judgment  for 
plaintiff  affirmed,  but  De  Witt,  J.,  dissented  in  a  separate  opinion. 

Passenger  injured  in  collision  between  street  cars  —  Damages, 

Hamilton  v.  Great  Falls  Street  R'v  Co.,  17  Mont.  334  (1895), 
collision  between  street  cars;  passenger  injured;  verdict  for  $20,000; 
personal  injuries,  head,  side,  internal  organs,  nervous  shock,  etc.; 
reduction  suggested  to  $7,500;  judgment  affirmed  on  filing  of 
remittitur;  motion  for  rehearing  denied. 

Animals  injured  on  track. 

See  the  following  Montana  cases:  Beckstead  v.  Montana  Union 
R'y  Co  ,  19  Mont.  147;  McMaster  v.  Montana  Union  R*y  Co., 
12  Mont.  163;  McCauley  v.  Montana  Central  R'y  Co.,  ii  Mont. 
483;  Bielenbergz\  Montana  Union  R'y  Co.,  8  Mont.  271;  Graves 
V.  Northern  Pacific  R.  R.  Co.,  5  Mont.  556. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 

COMPANY  V.  WILGUS,  Adm'r. 

Supreme  Courts  Nebraska^  May^  iSg4.  . 

[Reported  ia  40  Neb.  660.] 

QUESTION  FOR  JURY.  —  Questions  of  negligence  and  contributory  negli- 
gence, where  the  facts  are  such  that  from  them  different  minds  may  rea- 
sonably draw  different  conclusions,  are  for  the  jury  and  not  for  the  court 
to  determine. 

DUTY  OF  RAILROAD  COMPANY  TOWARDS  PERSONS  ON  ITS  RIGHT 
OF  WAY  —  A  railroad  company  does  not  discharge  its  whole  duty  by 
refraining  from  wantonly  injuring  a  trespasser  upon  its  tracks  after  observ- 
ing his  position.  It  is  bound  in  all  cases  to  exercise  reasonable  care  to 
avoid  injuring  all  persons  who  are  known  to  be,  or  who  may  be  reasonably 
expected  to  be,  upon  its  right  of  way  (i). 
(Syllabus  by  the  Court.) 

I.  In  Chicago.  Burlington  &  of  same  accident  as  the  case  at  bar 
QoiNCY  R.  R.  Co.  V,  Wymore,  Adm'r,  (Wilgus  case),  judgment  for  plaintiflf 
40  Neb.  645  (1894),  action  arising  out    was  reversed  for  trroaeous  instruction 
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Error  from  the  District  Court,  Custer  County.  The  facts  appear 
in  the  opinion.    Judgment  affirmed. 

Marquette  &  Deweese,  J.  A  Kilroy,  J.  S.  Kirkpatrick 
and  A.  W.  Agee,  for  plaintiff  in  error. 

Sullivan  &  Gutterson,  for  defendant  in  error. 

Iryine,  C.  —  Minnie  M.  Wilgus  was  killed  through  a  collision 
of  two  freight  trains  on  the  plaintiff  in  error's  road  at  Mullen, 
and  this  action  was  brought  by  her  father  as  administrator  to 
recover  damages  on  account  of  her  death.  The  accident  was  the 
same  which  resulted  in  the  death  of  John  K.  Wymore,  and 
the  opinion  in  the  case  of  Chicago,  B.  &  Q.  R.  R.  Co.  v. 
Wymore,  40  Neb.  645  (i),  contains  a  full  statement  of  the 
facts.  The  evidence  in  this  case  differed  but  slightly  from  that 
in  the  Wymore  case.  Upon  the  trial  of  this  case  one  witness 
testified  that  the  switch  key  in  question  had  failed  to  open  the 
lock  of  another  switch  the  day  before  the  accident,  In  this  case 
the  engineer  and  fireman  of  the  east-bound  train  were  upon  the 
stand  and  testified  that  the  east-bound  train  was  running  only  at 
ten  or  twelve  miles  an  hour  when  it  entered  the  switch,  contra- 
dicting the  plaintiff's  witness  in  this  respect.  There  were  no 
other  material  differences  in  the  evidence  in  the  two  cases. 
What  has  been  said  in  the  opinion  in  Chicago,  B.  &  Q.  R.  R. 
Co.  V,  Wymore,  40  Neb.  645,  as  to  the  law  of  negligence  and 
contributory  negligence  is  entirely  applicable  to  this  case  and 
need  not  be  repeated.  The  instructions  here  were,  however,  in 
strict  accordance  with  the  law  as  announced  in  the  Wymore  case. 
The  assignments  of  error  relating  to  the  instructions,  so  far  as 
they  are  presented  in  the  briefs,  refer  only  to  the  refusal  to  give 
the  instructions  asked  by  the  railroad  company.  Of  these  the 
fourth  and  ninth  are  the  only  ones  to  which  plaintiff  in  error 
especially  directs  attention.     The  fourth  was  as  follows:     **  If 

as  to  damages.     On  the  questions  of  refraining  from   wantonly  injuring  a 

negligence  it  was  held  that  **  questions  trespasser  upon  its  tracks  after  observ- 

of  negligence  and  contributory  negli-  ing  his  position.     It  is  bound  in  all 

gence,  where  the  facts  are  such  that  cases   to  exercise  reasonable   care   to 

from  them  different  minds  may  reason-  avoid   injuring    all   persons    who  are 

ably  draw  different  conclusions,    are  known  10  be,  or  who  may  be  reason- 

for  the  jury  and  not  for  the  court  to  ably  expected  to  be,  upon  its  right  of 

determine."      As  to  duty  of  railroad  way." 
companies  to  persons  on  right  of  way, 

it  was  held  that  "  a  railroad  company  i.  See  abstract  of  the  Wymore  case, 

docs  not  discharge  its  whole  duty  by  as  note  to  headnote  of  case  at  bar. 
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you  find  that  the  said  Minnie  M.  Wilgus,  just  prior  to  her  death, 
desired  to  cross  the  tracks  and  depot  grounds  of  the  defendant 
company,  in  order  to  reach  the  defendant's  depot,  and  that  the 
public  roadway  was  at  that  moment  obstructed  by  a  train  stand- 
ing on  the  side  track,  this  fact  would  not  justify  her  in  going 
upon  the  private  grounds  of  the  company  across  and  between 
the  tracks  and  side  tracks,  and  in  front  of  and  near  the  trains 
which  were  moving  or  were  liable  to  move  in  order  to  reach  the 
depot,  that  in  such  case  it  would  be  her  duty  to  go  upon  the 
public  crossing  and  wait  a  reasonable  time  until  the  crossing 
was  made  clear  so  that  she  might  pass  over  in  safety ;  and  if  you 
find  that  she  did  not  do  this,  but  chose  to  go  between  the  tracks 
and  among  and  near  to  the  trains  and  engines  moving,  or  stand- 
ing ready  to  move,  and  by  reason  thereof  was  killed  on  account 
of  a  collision  between  the  trains,  then  she  would  be  guilty  of 
such  contributory  negligence  as  to  defeat  the  plaintiff's  right  to 
recover  in  this  case."  This  instruction  was  objectionable  for  the 
same  reason  that  the  instruction  given  to  the  jury  after  retire- 
ment in  the  Wymore  case,  supra,  was  held  erroneous.  By  that 
instruction  the  jury  was  absolutely  told  that  crossing  the  tracks 
and  passing  around  the  train  did  not  constitute  contributory  neg- 
ligence. By  the  instruction  we  are  considering  the  jury  would 
have  been  told  that  doing  so  constituted  contributory  negligence. 
We  repeat  that,  under  the  circumstances  of  this  case,  whether  or 
not  these  persons  were  guilty  of  negligence  in  attempting  to  pass 
around  the  train  was  a  question  for  the  jury  and  not  for  the 
court. 

The  ninth  instruction  requested  was  as  follows:  **  If  you  find 
from  the  evidence  that  the  accident  by  which  Minnie  M.  Wilgus 
lost  her  life  was  caused  by  a  defect  in  the  switch  key  furnished  to 
one  of  the  switchmen  of  the  defendant,  and  of  which  the  defend- 
ant and  its  employees  had  no  actual  notice ;  that  said  key  had 
been  used  by  such  switchmen  in  one  or  more  other  switch  locks 
of  the  same  pattern^  and  worked  properly  in  such  other  lock  or 
locks,  but  would  not  work  in  the  switch  lock  where  the  accident 
occurred  by  reason  of  some  latent  defect,  that  is,  some  defect 
which  could  not  be  detected  by  ordinary  care  and  observation, 
then  you  are  instructed  that  the  defendant  would  not  be  liable 
for  any  damages  caused  by  said  defect  in  such  key,  and  your 
verdict  should  be  for  the  defendant.     In  deterrnining  whether  or  ^ 

not  such  defect  could  have  been  discovered  by  ^vyAtrtarv  care  and  I 
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prudence  you  should  consider  all  the  evidence  tending  to  show 
that  said  key  worked  properly  or  would  not  work  in  other  switch 
locks  of  the  same  pattern."  This  instruction  was  objectionable 
for  the  same  reason,  —  transforming  a  question  of  fact  into  one  of 
law.  It  told  the  jury  that  as  a  matter  of  law  the  company  had 
performed  its  duty  in  reference  to  the  key,  if  the  key  had  been 
found  to  work  properly  in  one  or  more  locks,  and  if  its  defect 
was  not  discoverable  by  ordinary  observation.  Whether  the 
testing  of  a  key  which  was  expected  to  operate  in  all  the  locks  of 
the  road  in  only  one  of  those  locks  was  the  exercise  of  proper 
care  is  by  no  means  so  clear  as  to  justify  a  peremptory  instruc- 
tion.  The  safe  operation  of  trains  required  that  these  keys 
should  surely  and  promptly  open  any  lock  which  the  person 
carrying  the  key  would  have  any  occasion  to  use,  and  a  test  upon 
one  lock  where  the  consequences  of  a  defect  are  so  serious  would 
certainly  not  evince  any  very  high  degree  of  care.  We  think 
the  true  rule  on  this  subject  was  stated  in  the  first  instruction 
given  at  the  request  of  the  plaintiff,  whereby  the  jury  was  told 
that  its  inquiry  should  be  upon  this  subject  whether  by  reasona- 
ble examination  and  observation  the  defect  could  have  been  dis- 
covered by  the  company  at  the  time  of  or  before  the  delivery  of 
the  key  to  the  brakeman. 

Counsel  have  not  called  special  attention  to  the  other  instruc- 
tions, the  refusal  to  give  which  is  complained  of,  and  it  will  be 
unnecessary  for  us  to  refer  to  them  in  detail.  Those  which  cor- 
rectly expressed  the  law  were  substantially  covered  by  the  court's 
instructions.  Several  of  them,  however,  were  objectionable,  as 
withdrawing  questions  of  negligence  from  the  jury  upon  subjects 
upon  which  reasonable  minds  might  draw  different  inferences. 

It  is  urged  that  the  evidence  was  insufficient  to  sustain  the 
verdict.  This  assignment  is  based  upon  the  argument  made  in 
the  Wymore  case,  supra,  that  the  company  owed  no  duty  to 
these  people  except  not  to  wantonly  injure  them,  and  that  their 
action  in  going  along  the  company's  tracks  was  negligence  as  a 
matter  of  law.     It  is  unnecessary  to  reconsider  these  questions. 

Judgment  affirmed. 


^ 
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CHICAGO,  BURLINGTON  <fc  QUINCY  RAILROAD 

COMPANY  V.  PUTNAM. 

Supreme  Courts  Nebraska^  June^  i8g5. 
[Reported  in  45  Neb.  440.] 

PLEADING  AND  PRACTICE  —  NEGLIGENCE  —  INSTRUCTIONS.  —  In  an 
action  to  recover  damages  for  personal  injuries  alleged  to  be  caused  by  the 
negligence  of  another,  it  is  not  necessary  for  the  plaintiff,  in  his  petition,  to 
plead  the  particular  precautions  he  took  to  avoid  injury. 

In  such  an  action  where  the  court  correctly  instructs  the  jury  as  to  what  con- 
stitutes negligence  and  contributory  negligence,  it  is  not,  in  general, 
erroneous  to  refuse  instructions,  directing  the  attention  of  the  jury  to 
special  facts  in  the  case,  as  demanding  greater  care  than  usual  (i). 

Evidence  examined,  and  held  to  sustain  the  verdict. 
(Syllabus  by  the  Court.) 

Error  to  District  Court,  Lancaster  County.  From  judgment 
for  plaintiff,  defendant  brings  error.  The  facts  appear  in  the 
opinion.    Judgment  affirmed. 

T.  M.  Marquett,  J.  A.  Kilroy,  and  J.  W.  Deweese,  for 
plaintiff  in  error. 

Adams  &  Scott,  for  defendant  in  error. 

Iryine,  €•  —  Putnam  was  at  work  on  a  public  highway  which 
crossed  the  tracks  of  the  railroad  company.  He,  with  others, 
was  engaged  in  operating  a  grading  machine  propelled  by  twelve 
horses.  He  attempted  to  cross  the  track  of  the  railroad  with 
that  machine,  for  the  purpose  of  turning  it.  when  a  train 
approaching  collided  with  the  machine  and  horses,  throwing  the 
plaintiff  to  the  ground  in  such  manner  that,  in  the  language  of 
the  petition,  plaintiff  was  **  tramped,  injured,  and  bruised  by  such 
said  locomotive  and  cars  and  said  horses  and  plow."  He  sued 
the  railroad  company  for  the  personal  injuries  so  received,  alleg- 
ing that  the  company  was  negligent  in  running  a  special  train, 
out  of  the  usual  time,  at  a  high  rate  of  speed,  and  without  giving 
any  signal  of  its  approach  to  the  crossing.  He  recovered  a  ver- 
dict and  judgment  for  $200,  which  the  railroad  company  seeks  to 
reverse. 

The  first  contention  is  that  the  petition  di^j  j^^t  state  a  cause 
of  action,  and  this  contention  is  based  upon  ^v^    rxfop^^^^^^^  *^^ 

I.  See  notes  of  Nebraska  cases,  at  end  of  this  cas^  «o  coW^^^^^^  ^^^ 

crossings.  *  ^^\aU^^ 


I' 
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the  petition  does  not  disclose,  by  specific  facts  pleaded,  that  the 
plaintiff  was  himself  in  the  exercise  of  due  care.  It  is  the  estab- 
lished law  of  this  State  that,  where  the  plaintiff  proves  his  case 
without  disclosing  negligence  on  his  part,  contributory  negligence 
is  a  matter  of  defense,  the  burden  of  proving  which  is  on  the 
defendant.  Anderson  z\  Railroad  Co.,  35  'Neb.  95;  City  of 
Lincoln  v.  Walker,  18  Neb.  244.  If  this  is  true,  it  follows  that 
unless  the  plaintiff,  by  the  facts  which  he  pleads,  disclose  con- 
tributory negligence,  the  defendant,  by  proper  pleading,  must 
raise  the  defense.  The  plaintiff  in  this  case  alleged  generally 
that  the  injury  was  inflicted  upon  him  without  any  fault  upon 
his  part.  This  was  sufficient.  He  was  not  required  to  plead 
affirmatively  the  particular  precautions  he  took,  because,  under 
the  rulings  referred  to,  he  was  not  obliged  affirmatively  to  prove 
them.  It  was  just  as  much  necessary  for  the  railroad  company 
to  make  out  this  defense  —  to  plead  affirmatively  the  facts  con- 
stituting contributory  negligence  on  the  part  of  the  plaintiff  —  as 
it  was  for  the  plaintiff  to  plead  negligence  on  the  part  of  the 
company. 

Error  is  assigned  on  the  refusal  of  the  court  to  give- a  number 
of  instructions  requested  by  the  company.  One  of  these  was  a 
peremptory  instruction  to  find  for  the  defendant  because  con- 
tributory negligence  was  shown.  We  shall  consider  this  subject 
later.  One  was  a  general  instruction  to  the  effect  that,  if  the 
plaintiff  was  negligent  in  going  upon  the  crossing  without  look- 
ing for  approaching  trains,  then  he  could  not  recover.  This 
point  was  covered  by  a  proper  instruction  on  the  question  of  con- 
tributory negligence  given  by  the  court  of  its  own  motion.  All 
the  other  instructions  requested  were  specific  instructions  in 
regard  to  the  degree  of  care  to  be  exercised  under  certain  circum- 
stances. A  fair  sample  of  these  instructions  is  one  to  the  effect 
that,  if  the  approach  to  the  crossing  was  obstructed,  it  was  all  the 
more  the  plaintiff's  duty,  because  of  that  fact,  to  ascertain,  before 
going  upon  it,  whether  a  train  was  approaching.  It  is  not  always 
erroneous,  and  it  is  sometimes  quite  proper,  for  the  trial  court  to 
direct  the  attention  of  the  jury  to  special  features  of  the  case 
which  might  affect  the  judgment  of  a  man  of  ordinary  prudence, 
and  govern  his  conduct.  But  it  is  doubtful  whether  error  could 
be  predicated  upon  the  refusal  of  the  court  to  give  such  an 
instruction  in  any  case  where,  by  other  instructions,  the  test 
of  negligence  is  properly  defined.     It  has  been,  over  and  over 
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again,  decided  by  this  court  that,  even  where  the  facts  are 
undisputed,  questions  of  negligence  and  contributory  negligence 
are  for  the  jury,  where  different  minds  may  reasonably  draw 
different  conclusions  upon  the  subject.  The  court  here  left  these 
questions  to  the  jury,  under  proper  instructions  as  to  what  con- 
stitutes negligence  and  contributory  negligence ;  and  when  the 
court  had  told  the  jury,  as  it  did,  that  negligence  was  the  absence 
of  such  care,  forethought,  and  prudence,  as,  under  the  circum- 
stances surrounding  the  case,  duty  required  should  be  given  or 
exercised ;  that  the  statute  required  the  giving  of  certain  signals, 
in  approaching  the  crossing,  and  that  the  jury  should  determine 
whether  the  accident  was  caused  by  negligence  of  the  railroad 
company  in  failing  to  give  such  signals ;  and,  further,  that  the 
plaintiff  was  required,  in  crossing,  to  use  such  care  as  persons  of 
ordinary  intelligence  and  prudence  would  exercise  under  like  cir- 
cumstances, —  this  was  as  far  as  the  court  was  required  to  go, 
and  no  error  was  committed  in  refusing  to  instruct  more  specifi- 
cally. If  the  instructions  asked  could  have  been  given  without 
error,  it  would  only  be  because  the  facts  stated  in  them  left  the 
inferences  so  free  from  reasonable  doubt  that  the  province  of  the 
jury  was  not  interfered  with. 

It  is  argued  that  the  verdict  is  not  sustained  by  the  evidence, 
because  the  uncontradicted  evidence  disclosed  contributory  negli- 
gence on  the  part  of  the  plaintiff.  This  argument  is  based  largely 
u{)on  the  proposition  that  he  did  not,  before  attempting  to  cross, 
look  along  the  track  for  approaching  trains.  It  is  not  necessary 
to  inquire  whether  in  all  cases,  or  in  this  particular  case,  the 
failure  to  look  for  trains  before  attempting  to  cross  would  present 
a  state  of  facts  so  conclusive  of  negligence  as  to  bar  recovery, 
because  the  plaintiff  testified  that  before  crossing  he  did  look, 
and  saw  no  train. 

Under  all  the  evidence  in  the  case,  we  think  the  court  was 
justified  in  submitting  it  to  the  jury,  and  in  refusing  to  set  aside 
the  verdict.     Judgment  affirmed. 


NOTES  OF  NEBRASKA  CASES  RELATING 
ON  RAILROAD  TRACKS  AND  AT  C 


Among  the   cases  relating  to   collision  and        ^TH'  A^^^^^ 

(other  than  those  reported  with  the  Nebraska  ^  ^        *cvt  ^^  <0^^^^ 
of  Am.  Neg.  Cas.)  are  the  following:  ^^C  ^  ^^ 
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Horse  frightened  at  obstruction  at  crossing  —  Railroad  not  liable. 

In  Atchison  &  Nebraska  R.  R.  v.  Loree,  4  Neb.  446  (1876) 
action  for  injuries  sustained  near  crossing,  judgment  for  plaintiff 
for  $5,000  was  reversed,  the  official  syllabus  stating  the  case  as 
follows: 

'*  A  petition  charged  that  in  attempting  to  cross  a  railroad  track, 
on  depot  grounds  of  defendant,  the  horse  which  plaintiff  was  driv- 
ing became  frightened  at  '  an  arrangement  and  scarecrow,  caused  by 
the  placing  of  cars  and  other  implements'  near  the  crossing  in  such 
a  manner  as  to  present  *  a  horrid  and  frightful  appearance,'  whereby 
plaintiff  was  thrown  from  his  buggy  and  injured.  Jfeld^  that  the 
facts  stated  were  insufficient  to  constitute  a  cause  of  action  against 
the  railroad  company. 

**  Where  it  appeared  in  evidence  that  the  public  highway  was  ren- 
dered unsafe  for  travel,  by  reason  of  a  ditch  dug  across  it  by  the 
railroad  company,  and  plaintiff  drove  up  to  a  crossing  on  the  depot 
grounds  of  defendant,  near  which  lay  a  hand  car,  bottom  upwards, 
and  another  car  loaded  with  wood  extended  partly  over  the  cross- 
ing, but  leaving  sufficient  room  to  pass,  and  plaintiff*s  horse  shied 
at  these  cars,  whereby  plaintiff  was  thrown  from  his  buggy  and 
injured:  Held,  that  the  railroad  company  was  not  guilty  of  negli- 
gence in  such  an  arrangement  of  its  cars,  and  that  a  motion  for  non- 
suit should  have  been  sustained,  or  the  jury  directed  to  return  a 
verdict  for  the  defendant." 

Collision  at  railroad  crossing  between  wagon  and  train, 

Omaha,  Niobrara  &  Black  Hills  R.  R.  Co.  v.  O'Donnell,  22 
Neb.  475  (1887),  crossing  accident;  judgment  for  plaintiff  affirmed; 
personal  injury  and  destruction  of  team,  harness  and  wagon  at  rail- 
road crossing;  verdict  for  plaintiff  for  $5,500  set  aside  and  new  trial 
granted;  on  second  trial  verdict  for  $5,000  and  judgment  accord- 
ingly; appeal  by  defendant;  judgment  affirmed. 

Person  riding  on  Jiorseback  falling  from  horse  and  run  over  by  street 
car. 

Brooks  v.  Lincoln  Street  R'y  Co.,  22  Neb.  8x6  (1888),  plaintiff, 
under  twenty-one  years  of  age,  riding  on  horseback,  injured  by 
street  car,  his  horse  having  stumbled  and  thrown  him  in  front  of 
car;  judgment  for  defendant  reversed,  it  being  held  that  "it  is  not 
negligence  per  se  to  travel  along  a  public  highway  by  the  side  of  a 
street-railway  track  on  which  a  car  is  moving  in  the  same  direction 
as  the  party  traveling,  unless  such  party  places  himself  in  such 
position  as  to  be  run  over  or  injured  by  such  street  car." 
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Vehicle  and  street  car  in  collision, 

Omaha  Street  R'y  Co.  v,  Cameron,  43  Neb.  297  (1895),  collision 
between  vehicle  and  street  car  at  street  crossing;  judgment  for 
plaintiff  affirmed. 

Vehicle  and  train  in  collision, 

Chicago,  Burlington  &  Quincy  R.  R.  Co.  v,  Metcalf,  44  Neb. 
848  (i895)«  team  and  wagon  injured  in  collision  with  train;  judg- 
ment for  plaintiff  reversed  for  erroneous  instruction  as  to  damages. 

Contributory  negligence  in  walking  on  track, 

Swindell  v,  Chicago,  Burlington  &  Quincy  R.  R.  Co.,  44  Neb. 
841  (1895),  person  walking  along  track  killed  by  train;  contributory 
negligence;  judgment  for  defendant  affirmed. 

Defective  crossing, 

Burlington  &  M.  R.  R.  Co  v,  Koonce,  34  Neb.  479  (1892),  horse 
being  driven  at  crossing  injured  by  defective  planking;  judgment 
for  plaintiff  for  $100  affirmed;  it  was  held  that  "it  is  the  duty  of 
every  railroad  company  in  this  State  to  properly  construct  and  main- 
tain in  good  repair  crossings  over  all  public  highways  on  the  line  of 
its  road,  so  that  the  same  shall  be  safe  and  convenient  for  travelers, 
so  far  as  it  can  do  so  without  interfering  with  the  safe  operation  of 
the  railroad.  If  it  is  negligent  in  that  respect,  and  by  reason 
thereof  a  person  without  fault  is  injured  in  his  property  while 
traveling  over  a  defective  crossing,  the  corporation  owning  or 
operating  such  railroad  is  liable  for  the  damages  sustained." 

The  Koonce  case  ruling  was  followed  in  Omaha  &  Republican 
Valley  R.  R.  Co.  v,  Ryburn,  40  Neb.  87  (1894),  where  plaintiff 
was  injured  by  a  fall  upon  a  defective  crossing. 

Struck  by  train  while  walking  across  track. 

Union  Pacific  R*y  Co.  v,  Mertes,  35  Neb.  204  (1892),  person 
crossing  track  struck  by  train;  judgment  for  $1,000  affirmed;  it  was 
held  that  "although  a  party  may  have  negligently  exposed  himself 
to  an  injury,  yet  if  the  defendant,  after  discovering  his  exposed 
situation,  inflicts  the  injury  upon  him  through  a  failure  to  exercise 
ordinary  care,  the  plaintiff  may  recover  damages;  "  ruling  affirmed 
on  subsequent  decision  (motion  for  rehearing  having  been  granted)  \ 

in  the  Mertes  case,  39  Neb.  448  (1894),  where  judgment  of  District  I 

Court  was  reversed  on  ground  of  insufficiency  of  ^«;dcncc  of  defend-  \ 

ant's  negligence. 
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Horse  frightened  by  noise  of  train  at  crossing. 

Omaha  &  Republican  Valley  R'y  Co.  v.  Brady,  39  Neb.  27 
(1894),  person  crossing  track  in  wagon  injured  by  horse  becoming 
frightened  at  noise  of  train,  running  away  and  throwing  plaintiff 
under  wagon;  verdict  for  $7,000;  remittitur  of  $5,000;  judgment 
for  $2,000  affirmed  on  filing  of  remittitur. 

The  Brady  case  followed  and  reaffirmed  in  Stephens  v,  Omaha 
&  Republican  Valley  R.  R.  Co.,  41  Neb.  167  (1894),  horse  taking 
fright  at  noise  of  train  at  crossing;  judgment  for  defendant. 

Omaha  &  Republican  Valley  R'y  Co.  v,  Clarke,  39  Neb.  d^ 
(1894),  horses  frightened  by  noise  of  steam  from  engine  at  street 
crossing,  and  plaintiff  thrown  from  wagon;  judgment  for  plaintiff 
reversed;  former  decision  in  35  Neb.  867. 

Street  car  colliding  with  horse  person  was  riding. 

Omaha  Street  R*y  Co.  v,  Duvall,  40  Neb.  29  (1894),  collision 
between  street  car  and  plaintiff's  horse  which  he  was  riding;  judg- 
ment for  plaintiff  for  $4,330  affirmed. 

Collision  at  crossing  —  Failure  to  look  and  listen. 

Omaha  &  Republican  Valley  R'y  Co.  v.  Talbot,  48  Neb.  627 
(1896),  collision  between  wagon  and  train  at  crossing;  failure  to 
look  and  listen;  judgment  for  plaintiff  reversed. 

Speed  of  train  not  evidence  of  negligence. 

In  Omaha  &  Republican  Valley  R'y  Co.  v.  Krayenbuhl,  48 
Neb.  553  {1896),  it  was  held  that  the  rate  of  speed,  however  great, 
is  not  sufficient  to  establish  negligence  in  the  operation  of  trains 
outside  of  towns  and  villages. 

As  to  speed  of  trains,  see  also  Meyer  v.  Midland,  etc.  R.  R. 
Co.,  2  Neb.  319. 

ACCIDENTS  TO  CHILDREN  ON  TRACK. 

For  accidents  to  children  injured  while  on  railroad  tracks,  cases 
decided  in  Nebraska,  see  the  following: 

CHILD  PLAYING  ON  TRACK  STRUCK  BY  CONSTRUC- 
TION TRAIN  — RAILROAD  NOT  LIABLE.  -  In  MEYER  v- 
MIDLAND  PACIFIC  R.  R.  CO.,  2  Neb.  319  (1873),  the  statement  of 
facts  shows  the  following:  **  The  plaintiff  was  a  girl  of  three  and  a 
half  years  of  age,  and  the  defendants  were  the  Midland  Pacific  R. 
R.  Co.  and  the  members  of  the  firm  of  J.  N.  Convers  &  Co.,  con- 
tractors for  building  the  railroad  company's  railroad.  On  May  21, 
1870,  while  the  contractors  were  constructing,  operating,  and  had 


Collisions  and  Crossings.  239 

exclusive  possession  and  control  of  the  road,  a  construction  train 
ran  over  and  killed  a  brother  of  the  plaintiff,  about  two  years  old, 
and  seriously  injured  the  plaintiff,  so  that  it  was  necessary  to 
amputate  her  leg.  The  accident  occurred  in  Nebraska  city,  where 
Eleventh  street  crosses  the  railroad  track.  At  this  point  a  ditch 
had  been  dug  by  the  contractors  across  the  track,  about  two  feet 
wide  and  six  or  eight  inches  deep,  for  the  purpose  of  passing  the 
surface  water  from  one  side  of  the  road  to  the  other.  It  was  not 
certainly  and  clearly  shown  how  the  children  came  to  be  on  the 
track;  but  the  evidence  tended  strongly  to  show  that  they  were 
playing  on  the  track;  and,  just  as  the  train  was  coming  up,  they 
were  in  the  ditch,  not  visible  to  the  engineer,  and  suddenly  raised 
up  when  it  was  too  late  to  stop  the  train.  On  trial  in  Otoe  county 
District  Court  there  was  verdict  for  plaintiff  for  $10,000."  Defend- 
ant appealed  from  the  judgment,  which  was  reversed,  the  court 
holding,  after  a  careful  consideration  of  the  case,  that  the  verdict 
was  clearly  against  the  weight  of  the  evidence. 

Cfuld  walking  on  track  struck  by  train, 

Omaha  &  Republican  Valley  R.  R.  Co.  v.  Cook,  37  Neb.  435 
(1893),  child  thirteen  years  old,  walking  on  track  struck  by  train; 
judgment  for  plaintiff  affirmed;  subsequent  decision  in  the  Cook 
case,  42  Neb.  577  (1894),  judgment  affirmed;  supplemental  motion 
for  rehearing  in  the  Cook  case,  overruled,  42  Neb.  905  (1895), 
where  it  was  held  that  **the  engineer  in  charge  of  a  railroad  train 
may  presume  that  a  trespasser  discovered  on  the  track  is  in 
possession  of  his  senses,  that  he  will  appreciate  the  danger,  and  act 
with  discretion.  He  is,  therefore,  under  no  obligation  to  stop  his 
train  or  even  lessen  the  speed  thereof  before  discovering  that  such 
trespasser  is  in  imminent  danger  of  personal  injury.  Such  presump- 
tion has  no  application  to  persons  incapable  of  caring  for  them- 
selves, such  as  the  very  young  and  the  helpless." 

Child  run  over  at  crossing, 

Chicago,  Burlington  &  Quincy  R.  R.  Co.  v,  Grablin,  38  Neb. 
90  (1893),  boy  nine  years  old  on  railroad  track  run  over  and  killed 
by  train  running  at  great  speed;  judgment  for  plaintiff  reversed. 

Missouri  Pacific  R'y  Co.  v,  Geist,  49  Neb.  489  (1896),  girl  six 
years  old  run  over  at  crossing;  judgment  for  plaintiff  reversed  for 
erroneous  instructions  as  to  giving  signals. 

Child  walking  on  track  struck  by  train. 

Missouri  Pacific  R'v  Co.  v.  Hansen,  48  N^w  jq6V  ^^^^^ 

twelve  years  of  age  walking  on  track  struck  by  ^^   %'^     Atftcv^^^  ^^^ 
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$1 1, ooo  reversed,  the  syllabus  stating:     "That  a  passenger  train 

was  run  at  the  rate  of  twenty-five  miles  per  hour  outside  the  limits 

of  a  city  or  town,  even  in  a  thickly-settled  neighborhood  and  at  a  ^ 

point  where  some  persons  were  accustomed  to  walk  upon  the  tracks, 

is  not  in  itself  and  alone  sufficient  evidence  of  negligence.     In  a 

case  where  it  is  sought  to  hold  the  railroad  liable  because  of  such 

rate  of  speed,  the  jury,  on  proper  request,  should  be  so  instructed." 

Anitnals  injured  on  track. 

Among  the  Nebraska  cases  relating  to  animals  killed  or  injured 
by  trains,  are  the  following: 

B.  &  M.  R.  R.  Co.  V.  Webb,  i8  Neb.  215;  U.  P.  R.  R.  Co.  v. 
High,  14  Neb.  14;  C.  B.  &  Q.  R.  R.  Co.  v.  Sims,  17  Neb.  691;  B. 
&  M.  R.  R.  Co.  V,  Brinkman,  14  Neb.  70;  B.  &  M.  R.  R.  Co.  v. 
Franzen,  15  Neb.  365;  Mo.  Pac.  R*y  Co.  z/.  Metzger,  24  Neb.  90; 
U.  P.  R.  R.  Co.  V.  Schwenck,  13  Neb.  478;  U.  P.  R.  Co.  v.  Blum, 
23  Neb.  404;  C.  B.  &  Q.  R.  Co.  v,  James,  26  Neb.  188;  Mo.  Pac. 
R.  Co.  V.  Vande venter,  28  Neb.  112;  B.  &  M.  R.  Co.  v.  Shoemaker, 
18  Neb.  369;  C.  B.  &  Q.  R.  Co.  v,  Hogan,  27  Neb.  801;  B.  &  M. 
R.  Co.  V.  Wendt,  12  Neb.  70;  Fremont,  E.  &  M.  V.  R.  Co.  v. 
Pounder,  36  Neb.  247;  Union  Pac.  R.  Co.  v,  Knowlton,  43  Neb. 
751;  C.  B.  &  Q.  R.  Co.  V,  Hildebrand,  42  Neb.  33;  Grand  Island  & 
W.  C.  R.  Co.  V,  Phipps,  48  Neb.  493;  U.  P.  R'y  Co.  v.  Rassmussen, 
25  Neb.  810. 

NOTES   OF   NEVADA  CASES   RELATING  TO  COLLISIONS 

AND   CROSSINGS. 

The  following  cases  relate  to  decisions  in  Nevada  in  actions  aris- 
ing out  of  accidents  at  crossings  or  on  track: 

Person  walking  along  track  struck  by  backing  engine, 

SoLEN  V,  Virginia  &  Truckee  R.  R.  Co.,  13  Nev.  106  (1878), 
person  walking  along  track  struck  by  locomotive  or  tender  backing 
along  track  near  regular  crossing;  verdict  for  plaintiff  for  $15,000;  ^ 

judgment  on  verdict  affirmed;  opinion  by  Hawlev,  Ch.  J.,  dis- 
cussed very  fully  the  duty  and  liability  of  railroad  companies  and 
that  of  travelers,  as  to  persons  on  track,  citing  numerous  authori- 
ties.    On  motion  for  rehearing  judgment  affirmed. 

Defective  private  way  on  track —  Person  driving  injured, 

Ferguson  v,  Virginia  &  Truckee  R.  R.  Co.,  13  Nev.  184  (1878), 

injuries  received  while  driving  along  alleged  defective  private  way 

over  railroad  track;  demurrer  to  complaint;  judgment  for  defendant 

affirmed,  but  on  rehearing  demurrer  overruled  and  judgment  reversed. 
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Collision  between  train  and  vehicle  at  crossing. 

Bunting  z/.  Central  Pacific  R.  R.  Co.,  and  Harrison  z/.  Central 
Pacific  R.  R.  Co.,  14  Nev.  351  (1879),  collision  between  wagon  and 
train  at  crossing;  judgment  of  nonsuit  reversed.  See  subsequent 
decision,  16  Nev.  277  (1881),  in  which  judgment  for  plaintiff  was 
affirmed. 

Cohen  v.  Eureka  &  Palisade  R.  R.  Co.,  14  Nev.  376  (1879), 
collision  of  wagon  and  team  with  train  at  crossing;  judgment  for 
plaintiff  for  $1,875  reversed  for  erroneous  instruction  that  it  was 
duty  of  railroad  servants  ''  to  approach  the  crossing  at  such  rate  of 
speed  as  would  enable  them  to  check  the  train,  if  necessary." 

Animal  killed  on  track. 

See  Walsh  v,  Virginia  &  Truckee  R.  R.  Co.,  8  Nev.  no  (1872), 
where  plaintiff's  cow,  which  had  strayed  on  track,  was  killed  by 
train,  and  judgment  of  nonsuit  rendered,  which,  on  appeal,  was 
affirmed,  it  being  held  that  mere  killing  of  domestic  animal  by  a 
train  is  not  evidence  of  negligence,  and  that  plaintiff  must  show 
that  the  killing  was  caused  by  railroad  company's  negligence. 

NEW  HAMPSHIRE  CASES  RELATING  TO  ACCIDENTS  AT 

CROSSINGS  OR  ON  TRACK. 

Among  the  New  Hampshire  cases  relating  to  collisions  and  cross- 
ings are  the  following: 

Pedestrian  struck  by  train  at  grade  crossing. 

In  State  v,  Manchester  &  Lawrence  R.  R.,  52  N.  H.  528 
(1873),  an  indictment,  under  the  statute  (Gen.  St.,  ch.  264,  §  14), 
for  the  negligent  killing  of  one  Woodbury,  who  was  struck  by  a 
train  of  defendant's  at  a  grade  crossing,  judgment  was  rendered 
on  the  verdict  of  guilty  returned  by  the  jury.  The  court  (per 
Sargent,  Ch.  J.)  discussed  the  case  and  points  at  length,  review- 
ing the  authorities  on  negligence  and  contributory  negligence, 
remote  and  proximate  cause,  etc. 

See  also  Smith  v.  Eastern  R.  R.,  35  N.  H.  356  (animal  killed  on 
track),  on  the  question  of  negligence. 

Horse  frightened  at  noise  of  train  at  crossing, 

Gordon  v.  Boston  &  Maine  R.  R  ,  58  N.  H.  396  (1878),  horse 
frightened  at  noise  of  steam  from  locomotive  at  crossing,  and  plain- 
tiff thrown  out  of  wagon  and  injured;  judgment  on  verdict  for 
plaintiff. 
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See  also  Lewis  v.  Eastern  R.  R.^  6o  N.  H.  187  (1880),  where 
verdict  for  plaintiff  was  set  aside,  the  Gordon  case  being  dis- 
tinguished from  the  facts  in  this  case. 

Collision  between  vehicle  and  lumber  train. 

Paine  v.  Grand  Trunk  R'y  of  Canada,  58  N.  H.  611  (1879), 
injury  to  plaintiff  while  attempting,  with  horse  and  wagon,  to  cross 
track  at  highway  crossing  which  was  occupied  by  part  of  defend- 
ant's lumber  train;  judgment  on  verdict  for  plaintiff. 

Killed  while  driving  across  track. 

Huntress,  Adm'r  v,  Boston  &  Maine  R.  R.,  66  N.  H.  185  (1890), 
plaintiff's  intestate  killed  by  train  while  attempting  to  drive  across 
track;  judgment  on  verdict  for  plaintiff. 

Run  aver  by  street  car. 

Bly,  Adm'r  v,  Nashua  Street  R'y,  67  N.  H.  474  (1893),  plain- 
tiff's intestate  run  over  by  street  car  going  at  speed  faster  than  pro- 
vided by  statute ;  verdict  for  plaintiff. 

Intoxicated  person  on  track  run  over  by  street  car. 

Edgerly.  Adm'r,  v.  Union  Street  R.  R.  Co.,  67  N.  H.  313  (1892), 
intoxicated  person  lying  on  track  run  over  and  killed  by  street  car; 
verdict  for  plaintiff  set  aside. 

Collision  between  vehicles. 

Brember  v.  Jones,  67  N.  H.  374  (1892),  collision  between  vehicles 
on  highway;  burden  of  proof  on  plaintiff;  judgment  for  defendant. 

Collision  at  crossing, 

Davis  v.  Concord  &  Montreal  R.  R.,  68  N.  H.  247  (1894),  per- 
son driving  over  highway  crossing  killed  by  train;  verdict  for 
plaintiff. 

See  also  Nutter  v.  Boston  &  Maine  R.  R.,  60  N.  H.  483  (1881), 
plaintiff  run  over  at  street  crossing. 

Run  over  in  railroad  yard. 

Mitchell  v.  Boston  &  Maine  R.  R.,  68  N.  H.  96  (1894),  plain- 
tiff, attending  to  cattle  train  in  railroad  yard,  run  over  on  track; 
judgment  on  verdict  for  plaintiff. 
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NEW  JERSEY   EXPRESS  COMPANY  V. 

NICHOLS  (I). 

Court  of  Errors  and  Appeals^  New  Jersey y  November  Term\  1867. 

[Reported  in  4  Vr.  (33  N.  J.  L.)  434.] 

DEPOSITION  —  STATUTE  —  WITNESS—  MEASURE  OF  DAM  AGES- 
NEGLIGENCE— BURDEN  OF  PROOF  —  CONTRIBUTORY  NEGLI- 
GENCE —  NONSUIT  —  PEDESTRIAN  STRUCK  BY  WAGON  ON  SIDE- 
WALK. —  I.  Where  a  deposition  is  taken  before  a  master  in  chancery  in 
this  State,  in  the  presence  of  the  counsel  of  the  parties,  the  court  will  infer 
from  his  certificate  that  the  witness  was  duly  sworn  —  that  the  witness  was 
sworn  in  accordance  with  the  requirements  of  the  statute  authorizing  the 
taking  of  depositions. 

S.  That  the  witness  who  was  the  plaintiff,  during  his  cross-examination  con- 
ferred with  his  counsel  privately,  notwithstanding  the  objections  of  the 
opposite  counsel,  will  not  make  his  deposition  incompetent  evidence;  it  is 
a  circumstance  that  goes  only  to  his  credibility. 

3.  In  an  action  to  recover  damages  for  psrsonal  injuries  sustained  by  the  neg- 

ligence of  the  defendant,  whereby  the  plaintiff,  who  was  an  architect,  was 
incapacitated  from  pursuing  his  busine&s,  evidence  of  the  nature  and  extent 
of  his  business  is  competent  to  go  to  the  jury,  not  as  furnishing  a  measure 
of  damages,  but  to  guide  them  in  the  exercise  of  that  discretion  as  to  the 
amount  of  damages  which,  to  a  certain  extent,  is  vested  in  a  jury  in  such 
cases:  and,  for  this  purpose,  it  is  competent  to  inquire  of  him  as  to  the 
average  annual  income  he  has  realized  from  his  business. 

4.  The  plaintiff,  in  an  action  for  injuries  resulting  from  the  negligence  of  the 

defendant,  is  not  bound,  as  part  of  his  case,  to  show  affirmatively  that  the 
injury  was  not  occasioned  or  contributed  to  by  any  negligence  on  his  part. 

5.  But  if  it  appears  by  the  plaintiff's  evidence  when  he  rests  his  case  that  his 

own  negligence  contributed  to  the  injury  for  which  he  sues,  it  is  the  duty 
of  the  court  to  nonsuit,  and  in  such  cases  a  writ  of  error  will  lie  for  the 
refusal  to  grant  the  nonsuit. 

6.  To  conclude  a  plaintiff  from  maintaining  an  action  to  recover  damages  for 

injuries  occasioned  by  the  negligence  of  a  defendant,  on  the  ground  that 
the  injury  was  contributed  to  by  his  own  conduct,  it  must  appear  that  the 
plaintiff's  conduct  was  negligent,  and  that  his  negligence  contributed  to 
the  injury  in  such  a  manner  that  if  he  had  not  been  negligent  he  would 
have  received  no  injury  from  the  negligence  of  the  defendant. 

7.  If  the  injury  was  contributed  to  in  this  sense  by  the  plaintiff's  negligence, 

the  comparative  degrees  of  the  negligence  of  the  parties  is  immaterial.     If 
th6  injury  was  occasioned  in  any  degree  by  the  plaintiff's  own  negligence, 
he  is  withoat  redress,  unless  the  act  of  the  defendant  amounted  to  a  wilful 
trespass  or  intentional  wrong. 
(Official  syllabus  to  the  Report.) 

I.  See  New  Jbrsby  Express  Company    judgment    for    pl^Qtiff    below    was 
V.  Nichols,  3  Vr.  (32  N.  J.  L.)  166  (1867).    affirmed, 
tame  facts  as  in  case  at  bar,  where 
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In  error  to  the  Supreme  Court.  The  facts  appear  in  the 
opinion.    Judgment  for  plaintiff  below  affirmed, 

BORCHERLING  &  WILLIAMSON,  for  plaintiff  in  error. 

C.  Parker,  for  defendant  in  error. 

Depue,  J.  —  This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiffs  in  error,  to  recover  damages  for  personal 
injuries  received  by  him  through  the  negligence  of  the  driver  of 
one  of  the  wagons  of  the  express  company,  in  backing  his 
wagon  on  the  sidewalk  of  Lawrence  street,  in  the  city  of  Newark, 
whereby  the  plaintiff  below  was  struck  by  the  wagon  and  carried 
against  an  iron  platform,  and  seriously  injured. 

At  the  trial  several  exceptions  were  taken  to  the  ruling  of  the 
court.  The  verdict  was  for  the  plaintiff  below,  and  on  writ  of 
error  to  the  Supreme  Court  the  judgment  was  affirmed. 

The  first  exception  relied  on  was  to  the  admission  of  the  depo- 
sition of  the  plaintiff,  taken  under  the  act  authorizing  com- 
missions and  the  taking  of  depositions.  Nix.  Dig.  924.  The 
deposition  was  taken  before  a  master  in  chancery  in  this  State, 
in  the  presence  of  the  counsel  of  the  respective  parties.  The 
officer  certifies  that  the  witness,  who  was  the  plaintiff,  was  duly 
sworn.  The  certificate  does  not  state,  in  the  words  of  the  seventh 
section  of  the  statute,  that  the  witness  was  sworn  to  testify  the 
whole  truth.  The  act  does  not  require  the  officer  to  certify  the 
manner  in  which  the  oath  was  administered.  In  this  respect  the 
seventh  section  is  only  directory ;  and  where  the  deposition  is 
taken  in  the  State,  before  an  officer  of  the  court,  and  in  the 
presence  of  the  counsel  of  both  parties,  the  court  will  imply 
from  the  certificate  of  the  commissioner  that  the  witness  was 
duly  sworn  —  that  the  oath  was  administered  in  the  legal  form. 
Ludlam  v.  Broderick,  3  Green,  269,  272;  Burley  v,  Kitchell, 
Spencer,  205 ;  Halleron  v.  Field,  23  Wend.  38. 

The  defendant's  counsel  further  objected  to  the  reception  of 
the  deposition  in  evidence,  on  the  ground  that  the  witness  dur- 
ing his  cross-examination,  conferred  with  his  own  counsel,  not- 
withstanding the  objection  of  the  defendant's  counsel.  Assum- 
ing that  the  conference  was  in  relation  to  the  answers  the 
witness  should  give  to  questions  which  might  be  put  to  him  on 
cross-examination,  it  would  afford  no  ground  for  excluding  his 
deposition.  The  witness  was  a  competent  witness,  and  his  evi- 
dence was  taken  in  a  manner  made  lawful  by  statute,  and  in 
accordance  therewith.     That  he  was  guilty  of  the  indelicacy  of 
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holding  a  conference  with  his  counsel  during  the  examination 
did  not  make  him  an  incompetent  witness.  It  is  a  circumstance 
that  should  affect  his  credibility,  but  would  not  warrant  the 
excluding  of  his  deposition.  Commercial  Bank  v.  Union  Bank, 
19  Barb.  392;  s.  c,  i   Kernan,  203. 

The  plaintiff,  on  his  examination-in-chief,  after  proving  that 
his  business  was  that  of  an  architect,  was  asked  the  following 
question:  "What  was  your  average  annual  profits  in  your  busi- 
ness? "  To  which  he  answered:  "The  average  was  about 
twenty- five    hundred  dollars  —  that   is,   the   average   income." 

When  the  deposition  was  offered  to  be  read  in  evidence,  the 
defendant's  counsel  objected  to  the  reading  of  this  question  and 
answer,  for  the  reason  that,  if  read  in  evidence,  and  allowed  by 
the  court  to  be  considered  by  the  jury,  it  would  tend  to  lead  the 
jury  to  an  indefinite  inquiry,  which  would  be  contrary  to  law. 
The  court  overruled  the  objection,  and  permitted  the  question 
and  answer  to  be  read  to  the  jury.  In  actions  founded  on  con- 
tract, evidence  of  the  loss  of  profits  resulting  from  non-perform- 
ance has,  in  some  instances,  been  rejected  as  too  speculative  and 
uncertain  to  be  made  the  means  of  arriving  at  compensation  as 
the  measure  of  damages.  But  in  actions  of  tort,  where  the 
quantum  of  damages  is  very  much  within  the  discretion  of  the 
jury,  evidence  of  the  nature  and  extent  of  the  plaintiff's  business, 
and  the  general  rate  of  profit  he  has  realized  therefrom,  which 
has  been  interrupted  by  the  defendant's  wrongful  act,  is  properly 
received,  not  on  the  ground  of  its  furnishing  a  measure  of  dam- 
ages to  be  adopted  by  the  jury,  but  to  be  taken  into  considera- 
tion by  the  jury  to  guide  them  in  the  exercise  of  that  discretion 
which,  to  a  certain  extent,  is  always  vested  in  the  jury.  Sedg. 
Dam.,  92;  Ingram  v.  Lawson,  6  Bing.  N.  C.  212  (i);  Allison  v. 
Chandler,  11  Mich.  543;  Taylor  v,  Dustin,  43  N.  H.  493; 
Somans  v.  Brown,  5  R.  I.  299;  Wade  v.  Leroy,  20  How.  34; 
Lincoln  v.  Saratoga  &  Schenectady  R.  R.  Co.,  23  Wend.  425. 

The  plaintiff  was  an  architect  —  a  business  depending  on  his 

I.  In  Ingram  v,  Lawson,  6  Ring.  N.  plaintiff  in  his  trade  and  businsss,  for 

C.  212,  it  was  held  that  a  statement  in  which  he  may  recover  damages  with- 

a  newspaper  that    a  ship,   of   which  out  proof  of  malice  on  an  allegation  of 

plaintiff  was  owner  and  master,  and  special   damage.     And,    in   an   action 

which  he  had  advertised  for  a  voyage  brought  for  such  a  libel,  the  ordinary 

to  the  East  Indies,  was  not  a  seaworthy  profits  of    a   voyage  are    the    proper 

ship,  and  that  Jews  had  bought  her  to  measure  of  damages, 
take  out   convicts,  is  a  libel  on  the 
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personal  services  as  much  as  that  of  a  common  laborer,  a  clerk, 
or  a  mechanic,  and  his  emoluments  were  the  result  of  his  own 
earnings.  By  reason  of  the  injuries  he  received  he  was  for  a  time 
incapacitated  from  pursuing  his  occupation  and  sustained  dam- 
ages by  reason  thereof.  These  damages  resulted  proximately 
from  the  wrongful  act  of  the  defendant's  servants  and  obviously 
should  be  included  in  the  compensation  to  be  awarded  to  him. 
To  what  extent  he  had  sustained  pecuniary  injury  in  that  respect 
must  depend  upon  the  nature  and  extent  of  his  business ;  and 
the  jury  would  not  be  in  a  condition  to  reach  any  correct  con- 
clusion on  that  subject,  unless  they  had  before  them  some  evi- 
dence of  the  value  of  the  services  to  himself. 

The  evidence  was  competent  in  the  cause  to  go  to  the  jury,  to 
be  taken  into  consideration  by  them,  and  allowed  such  weight  as 
they,  in  the  exercise  of  good  sense  and  sound  discretion,  should 
think  it  entitled  to. 

No  exception  was  taken  to  the  charge  of  the  court  as  to  the 
effect  to  be  given  to  the  evidence,  and  it  is  to  be  presumed  that 
the  jury  were  rightfully  instructed  on  the  subject. 

When  the  plaintiff  rested  his  case  a  motion  was  made  to  nonsuit, 
on  the  ground  that  the  plaintiff,  by  his  own  evidence,  was  not 
entitled  to  recover. 

The  reasons  assigned  in  the  court  below  why  the  nonsuit  should 
be  granted  were,  as  appears  by  the  bill  of  exceptions,  that  the 
plaintiff  was  bound  to  prove  not  only  that  the  injury  by  him 
sustained  was  caused  substantially  and  proximately  by  the  neg- 
ligence  of  the  defendants,  but  also  that  the  plaintifl  was  free 
from  negligence,  and  did  not,  by  his  own  conduct,  contribute 
to  the  injury  complained  of;  and  the  plaintifT  in  this  case  having 
failed  to  make  proof  accordingly,  that  the  said  defendants  were 
entitled  to  a  nonsuit.  The  judge  overruled  this  motion,  and 
this  constitutes  the  fourth  exception  relied  on. 

This  exception  proceeds  upon  the  ground  that  the  plaintiff  in 
an  action  for  injuries  occasioned  by  negligence  is  bound  to  prove 
affirmatively,  as  part  of  his  case,  that  the  injury  he  complains 
of  was  not  occasioned  or  contributed  to  by  any  negligence  on 
his  part.  The  law  in  this  State  has  been  settled  otherwise  in 
this  court,  in  Durant  v.  Palmer,  5  Dutcher,  544,  547 ;  and  at  the 
present  term,  in  the  case  of  Drake  v.  Mount  (4  Vr.  441),  this 
court  considered  that  question  so  completely  set  at  rest  that  we 
refused  to  hear  an  argument  on  the  point.     It  is,  undoubtedly, 
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the  law  of  this  State  that  if  it  appears  by  the  plaintiff's  evidence 
that  his  own  negligence  contributed  to  the  injury,  it  is  the  duty 
of  the  court  to  nonsuit,  and  a  writ  of  error  will  lie  for  the  refusal 
to  grant  a  nonsuit  in  such  cases.  Central  R.  R.  Co.  v.  Moore,  4 
Zab.  824;  Aycrigg's  Executors  v.  N.  Y.  &  Erie  R.  R.  Co.,  i 
Vr.  460;  Harper  v.  Erie  R.  R.  Co.,  3  Vr.  88;  New  Jersey 
R.  R.  Co.  V.  West,  4  Vr.  430. 

But  the  plaintiff  is  not,  as  a  condition  precedent  to  his  right 
to  maintain  his  action,  bound  to  prove  affirmatively  that  the 
injury  was  not  contributed  to  by  his  own  negligence,  under  the 
penalty  of  being  nonsuited. 

It  is  also  assumed  by  the  exception,  and  was  ai^ued  here, 
that  if  the  plaintiff,  by  his  own  conduct,  contributed  to  the  injury 
complained  of,  he  cannot  recover.  This  statement  of  the  prin- 
ciple is  incorrect.  In  many  cases  where  the  plaintiff's  conduct 
was,  to  some  extent,  contributory  to  his  injury,  he  has  been 
allowed  to  recover.  In  fact,  it  would  be  difficult  to  conceive  of 
any  case  in  which  the  conduct  of  the  party  injured  might  not, 
in  some  sense,  be  said  to  have  contributed  to  his  injuries.  To 
conclude  him  from  maintaining  his  action  his  conduct  must  have 
been  negligent,  and  his  negligence  must  have  contributed  to  the 
injury  in  such  a  way  that  if  he  had  not  been  negligent,  he  would 
have  received  no  injury  from  the  negligence  of  the  defendant. 
This  is  substantially  the  rule  laid  down  in  the  cases  cited  above, 
and  in  Runyon  v.  Central  R.  R.  Co.,  i  Dutcher,  566;  Telfer  t/. 
Northern  R.  R.  Co.,  i  Vroom,  188. 

But  if  the  plaintiff's  negligence  is  established,  the  comparative 
degrees  of  the  negligence  of  the  parties  is  immaterial,  for  the 
reason  that  it  would  be  impossible  to  say  that,  without  such  fault 
on  his  part,  the  occurrence  would  have  happened.  The  injury 
must  be  attributable  to  the  defendant's  negligence,  and  to  that 
alone;  if  occasioned  in  any  degree  by  the  plaintiff's  own  neg- 
ligence, he  is  without  redress.  Barnes  v.  Cole,  21  Wend.  188; 
Hartfield  v.  Roper,  21  Wend.  615;  Simpson  v.  Hand,  6  Whart. 
311;  Hawkins  v.  Cooper,  8  C.  &  P.  473  (i);  Smith  v.  Smith,  2 

z.  In  Hawkins  v.  Cooper,  8  C.  &  P.  alone,  before  they  can  find  a  verdict  for 

473.  an  action  for  an  injury  to  a  person  the  plaintiff;  and  if  they  think  that  it 

crossing  a  public  highway  by  driving  was  occasioned  in  any  degree  by  the 

against  and  knocking  him  down,  it  was  improper  conduct  of  the  plaintiff  in 

held   that  the  jury  must  be  satisfied  crossing  the  road  in  aa  incaulious  and 

that  the  injury  was  attributable  to  the  imprudent    manner,   n^^y    must    find 

ncgligeace  of  the  driver  aad  to  that  their  verdict  for  the  d^iendanl* 
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Pick.  621,  623;  Wild's  Adm'r  v,  Hudson  River  R.  R.  Co.,  24 
N.  Y.  430.  Unless  the  act  of  the  defendant  amounted  to  a  wilful 
trespass  or  intentional  wrong.  Brownell  v.  Flagler,  5  Hill,  282 ; 
Wynn  v,  AUard,  5  W.  &  S.  524;  Vandegrift  v,  Rediker,  2  Zab. 
185,  189. 

Negligence  is  a  relative  term,  depending  upon  the  circum- 
stances under  which  the  injury  was  received,  and  the  obligation 
which  rests  on  the  party  injured  to  care  for  his  personal  safety. 

A  person  crossing  a  railroad  track,  though  rightfully  there, 
must  be  on  the  alert  to  avoid  injury  from  trains  that  may  hap- 
pen to  be  passing ;  so  one  walking  along  the  carriageway  of  a 
public  street  must  exercise  caution  to  escape  being  run  over  by 
vehicles;  but  a  person  walking  along  the  sidewalk,  which  is 
appropriated  exclusively  to  pedestrians,  need  not  observe  the 
same  care  as  would  be  required  of  him  in  crossing  the  track  of  a 
railroad,  or  walking  along  the  carriageway  of  a  crowded  street. 
If  he  observes  as  much  care  and  circumspection  as  would  serve 
to  protect  him  from  such  dangers  as  are  usually  incident  to  walk- 
ing on  the  sidewalks,  he  cannot  be  said  to  have  omitted  such 
precautions  as  would  preclude  him  from  maintaining  an  action 
for  injuries  he  may  receive  from  wagons  wrongfully  there,  unless 
it  appear  that,  being  aware  of  the  extraordinary  risks  to  which 
he  is  exposed,  he  rashly  places  himself  in  the  way  of  danger. 

In  this  case  the  plaintiff  was  walking  along  the  sidewalk  of 
Lawrence  street  toward  the  Market  street  depot,  in  haste  to 
catch  a  train  to  take  passage  for  New  York,  in  company  with  a 
friend,  Mr.  Beach,  with  whom  he  was  engaged  in  conversation. 
When  he  approached  near  the  corner  of  Lawrence  and  Market 
streets,  he  saw  the  wagon  of  the  defendants  being  backed  from 
the  street  toward  the  sidewalk.  He  stopped  within  two  feet  of 
the  wheel  of  the  wagon,  to  see  what  the  driver  intended  to  do. 
At  that  moment  the  wagon  also  stopped  and  stood  still,  within 
three  feet  and  a  half  of  the  platform.  While  the  plaintiff  was 
standing  still  waiting  to  see  what  the  driver  would  do,  he  heard 
a  cry  of  stop  from  a  man  standing  on  the  sidewalk,  which  he 
supposed  was  addressed  to  the  driver,  and  presuming  that  the 
wagon  had  been  stopped  to  let  them  through,  the  parties 
attempted  to  pass  through,  and  at  that  moment  the  wagon  was 
again  started  backwards.  Mr.  Beach  got  through  in  safety,  but 
the  plaintiff  was  caught  between  the  wagon  and  the  platform,  and 
was  injured. 
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The  defendant's  wagon  was  on  the  sidewalk  in  violation  of  a 
city  ordinance  and  contrary  to  law.  There  was  ample  space 
between  the  wagon  where  it  stopped  and  the  platform  to  permit 
the  plaintid  to  pass  in  safety.  He  had  a  right  to  assume  that 
the  wagon  had  been  stopped  to  allow  him  and  his  friend  to  pass, 
as  was  the  duty  of  the  driver,  and  was  guilty  of  no  negligence  in 
making  the  effort. 

It  was  said  that  he  might  have  taken  to  the  street,  and  thus 
avoided  all  danger. 

It  is  a  sufficient  answer  to  say  that  he  was  under  no  obligation 
to  do  so.  He  had  a  right  to  the  use  of  the  sidewalk  and  was 
under  no  obligation  to  surrender  it  to  the  defendant's  wagon, 
which  was  wrongfully  on  the  sidewalk. 

There  is  no  error  in  the  judgment  below,  and  it  must  be 
affirmed. 

For  affirfnance:  The  Chancellor,  Vredenburgh.  Wood- 
hull,  Depue,  Dalrimple,  Ogden,  Fort,  Wales,  Vail, 
Kennedy.    For  reversal:  None. 

PENNSYLVANIA  RAILROAD  COMPANY  V. 

RIGHTER  AND  Wife. 

Court  of  Errors  and  Appeals^  New  Jersey ^  March  Term^  i88o» 

[Reported  in  13  Vr.  (42  N.  J.  L.)  180.] 

contributory  negligence  — proximate  cause  — question 
for  jury  — nonsuit  — duty  of  traveler  at  crossing  — 
looking  and  listening  — failure  to  signal— driving 
across  track  and  colliding  with  train  —  driver's  neg- 
LIGENCE. —  I.  It  is  a  part  of  the  rule  of  contributory  neg^Iigence  that  the 
plaintiff's  negligent  act  must  proximately  contribute  to  his  injury;  but  if 
it  so  contribute,  the  comparative  degrees  of  the  plaintiff's  and  defendant's 
negligence  will  not  he  considered. 

3.  If  the  case  presents  a  fairly  debatable  question  whether  the  plaintiff's  neg- 
ligent conduct  did  so  contribute,  the  solution  of  that  question  is  for  the 
jury;  but  if  it  clearly  appears  that  such  conduct  did  contribute,  then  the 
court  should  direct  a  nonsuit. 

3.  It  is  a  primary  rule  of  legal  caution  that  a  person  about  to  cross  a  railroad 
is  bound  to  use  his  eyes  and  ears,  to  watch  for  signboards  and  signals,  to 
listen  for  bell  and  whistle,  and  to  guard  against  the  approach  of  trains  by 
looking  each  way  before  crossing  (i). 

I.  The  constant  reference  to  the  the  authorities  upon  the  duty  of  travel- 
Righter  case,  in  collision  and  crossing  ers,  and  the  rule  of  contributory  negli- 
cases  in  other  States,  and  its  review  of    gence,  renders  it  an  interesting  &a<^ 
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4.  The  failure  of  the  company  to  provide  or  give  a  statutory  signal  will  not 

relieve  a  person  from  making  this  observation,  if  he  has  an  opportunity, 
by  a  view  of  the  road,  to  avoid  danger. 

5.  A  servant  driving  a  carriage  along  a  street  crossing  a  railroad,  and  having. 

while  yet  at  a  point  distant  over  thirty  feet  from  the  railroad  track,  a  view 
of  the  same  for  a  mile  to  the  south,  drove  across  the  track,  and  the  rear  of 
his  wagon  was  struck  by  a  train  coming  from  the  south,  and  the  wagon 
was  demolished  and  the  persons  within  it  injured.     Held : 

That  the  negligent  act  of  the  servant  contributed  to  the  injury. 

That  the  fact  that  a  train  was  just  starting  from  the  station  one-quarter  of  a 
mile  north,  and  blowing  a  whistle,  could  not  have  distracted  the  servant's 
attention  so  as  to  relieve  him  from  his  duty  to  look  south. 
(Official  syllabus  to  the  Report.) 

^*  An  action  was  brought  by  Mr.  Righter  and  wife  against 
the  Pennsylvania  Railroad  Company  for  damages  occasioned  by 
a  collision  between  a  train  of  the  company  and  a  carnage  of  the 
plaintiff  below,  driven  by  his  servant,  and  containing,  as  occu- 
pants, Mrs.  Righter  and  two  daughters.  At  the  trial  a  verdict 
was  returned  in  favor  of  the  plaintiffs.  The  present  writ  of  error 
brings  up  the  judgment  thereon  and  the  record  of  the  proceed- 
ings upon  the  trial." 

The  facts  of  the  case  appear  in  the  opinion.  Judgment 
reversed. 

John  P.  Jackson  and  E.  T.  Green,  for  plaintiff  in  error 
(Pennsylvania  R.  R.  Co.). 

Thomas  N.  McCarter,  for  defendants  in  error. 

Heed,  J.  —  The  first  and  leading  contention  of  the  counsel  for 
the  plaintiffs  in  error  is  that  the  plaintiffs  below  should  have  been 
nonsuited  at  the  trial.  This  is  claimed  upon  the  ground  that, 
from  the  case  there  made  by  the  plaintiffs,  it  clearly  appeared 
that  the  negligent  act  of  the  plaintiffs'  servant  contributed  to  the 
causation  of  the  collision  by  which  the  plaintiffs'  family  was 
injured. 

The  legal  rule  that  where  a  person  receiving  an  injury  has,  by 

important  case  upon  the  subject  treated  of  his  colleagues  who  vote  for  reversal, 

in  this  volume  of  Am.  Neg.  Cas.,  and  while  three    others  of  his  colleagues 

a   leading  one   upon  the  topic  in  the  stand  for  affirmance. 

State  of  New  Jersey.     The  rule  as  to  The  several  cases  cited  in  the  opinion 

looking  and  listening  at  railroad  cross-  of  the  case  at  bar,  will  be  found  re- 

ings  is  ablv  and  clearly  set  forth  in  the  ported  in  this  volume,  and  also  vol.  11 

opinion  of  Reed,  J.,  and  the  grounds  o   Am.  Neg.  Cas.     A  few  will  be  found 

of  the  learned  judge  for  reversing  the  in  vols,  q  and  10  of  the  series  of  Am. 

judgment  rendered  by  the  trial  court  Neg.  Cas. 
for  plaintifi,  are  acquiesced  in  by  six 
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his  own  negligent  conduct,  partly  aided  in  occasioning  the  injury, 
he  cannot  recover  from  the  other  party  whose  act  assisted,  has 
been  so  often  asserted  in  the  courts  of  this  State  that  a  restate- 
ment of  the  doctrine,  on  the  ground  upon  which  it  rests,  would 
be  wasted  labor.  Moore  v.  Central  R.  R.  Co.,  4  Zab.  824; 
Runyon  v.  Central  R.  R.  Co.,  i  Dutcher,  556;  Telfer  v.  North- 
ern R.  R.  Co.,  I  Vroom,  188;  Harper  v,  Erie  R.  R.  Co.,  3 
Vroom,  88;  Matthews  v.  Penn.  R.  R.  Co.,  7  Vroom,  531 ;  Tofifey 
V,  Del.,  Lack.  &  Western  R.  R.  Co.,  9  Vroom,  525;  Bonnell  v. 
Del.,  L.  &.  W.  R.  R.  Co.,  10  Vroom,  189  (i). 

It  is  settled,  as  part  of  this  rule,  that  the  negligent  act  of  the 
plaintiff  must  contribute,  proximately,  to  the  injury,  else  the 
right  of  the  plaintiff  to  recover  will  not  be  defeated  by  such 
act. 

If,  in  spite  of  his  negligent  act,  the  injury  would  have  occurred 
by  means  of  the  negligent  conduct  of  the  defendant,  or  if  the 
injury  is  disconnected  from  his  act  by  an  independent  cause, 
then  there  is  no  legal  contribution  to  the  injury.  Moore  7'. 
Central  R.  R.  Co.,  4  Zab.  824;  Van  Horn  v.  Central  R.  R.  Co., 
9  Vroom,  133;  Shearm.  &  Redf.  on  Neg.,  §  33;  Wharton  on 
Neg.,  §331. 

It  is  also  settled  that  the  comparative  degrees  of  the  neg-  j 

ligence  of  the  respective  parties  will  not  control  the  question  of  | 

liability,  but  that  if  the  plaintiff,   in  any  degree,  proximately  I 

contributed  to  the  injury,  he  cannot  recover.     Drake  v.  Mount,  i 

4  Vroom,  441;  Haslan  v.    M.  &   E.  R.  R.  Co.,  4  Vroom,    147  ! 

(2);    Shearm.    &    Redf.    on   Neg.,    §   37;    Wharton   on   Neg., 

§  334.  j 

It  is  also  settled  that  if  the  case  presents  a  fairly  debatable  j 

question  whether  the  plaintiff's  negligent*conduct  so  contributed,  ' 

the  solution  of  that  question  is  for  the  jury;  but  if  it  clearly  1 

appears  that  such  conduct  did  contribute  to  the  production  of  { 

the  injury,  then  the  court  should  control  the  case  and  direct  a  , 

nonsuit.     Moore  v.  Central  R.  R.  Co.,  4  Zab.  824;  Runyon  v,  \ 

Central  R.  R.  Co.,  i  Dutcher,  556;  Aycrigg  v.  N.  Y.  &  Erie  R.  i 

R.  Co.,  I  Vroom,  460;  Harper  v,  Erie  R.  R.  Co.,  3  Vroom,  88;  I 

Matthews  V.  Penn.  Central  R.  R.  Co.,  7  Vroom,  531;  ToRey  v.  ' 

I.  See  these  cases  reported  with  the        2.  Reported   with  the    New    Jersey 
New  Jersey  cases  in  this  volume  of  Am.    cases  in  this  volume. 
Nig.  Cas. 
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Del.,  Lack.  &  W.  R.  R.  Co.,  9  Vroom,  525;  Bonnell  v.  Del.,  L. 
&  W.  R.  R.  Co.,  10  Vroom,  189  (i). 

Does  the  evidence  taken  at  the  trial,  in  this  case,  show  a  clear 
case  of  negligence  on  the  part  of  the  plaintiff's  servant  con- 
tributing, proximately,  to  the  cause  of  the  injury  in  question? 

The  question  of  the  presence  or  absence  of  negligence  must  be 
largely  dependent  upon  the  circumstances  surrounding  each  case. 

The  test  is  the  absence  of  such  caution  as  a  person  of  ordinary 
prudence  would  exercise  under  the  circumstances. 

The  degree  of  care  which  a  person  is  called  upon  to  exert  rises 
and  falls  with  the  danger  to  himself  and  to  others  who  are 
dependent  upon  his  conduct. 

A  person  dealing  with  noxious  chemicals  or  dangerous 
machinery  is  chargeable  with  a  high  degree  of  vigilance,  because 
the  natural  result  of  a  less  degree  of  care  is  disaster  to  life  and 
property. 

Upon  the  managers  of  a  railroad,  compelled  to  use  fire  and 
powerful  engines  and  swift  trains,  which,  by  the  least  mismanage- 
ment, may  occasion  terrible  injury  to  life  and  devastation  to 
property,  is  thrown  a  liability  to  use  a  degree  of  care  com- 
mensurate with  the  risk.  Salmon  v.  Del.,  L.  &  W,  R.  R.  Co., 
10  Vroom,  299;  West  v.  New  Jersey  R.  R.  &  T.  Co.,  3  Vroom, 
91;  Klein  v,  Jewett,  11  C.  E.  Green,  474,  12  C.  E.  Green,  550, 
5  Am.  Neg.  Cas.  i;  Bradley  v.  Boston  &  Maine  R.  R.  Co.,  2 
Cush.  (Mass.)  539;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Stumps,  55 
111.  367,  II  Am.  Neg.  Cas.  390;  Wharton  on  Neg.,  §  798. 
And  inasmuch  as  the  exigencies  of  modern  life  have  compelled 
the  legalizing  of  these  means  of  commerce,  the  law  has  imposed 
upon  the  citizen  the  duty  of  exercising  the  highest  practicable 
degree  of  care  in  avoiding  the  danger  to  himself  and  the  possible 
injury  to  those  carried  likely  to  be  caused  by  a  collision  with  or 
an  obstruction  of  these  trains.  Moore  v.  Central  R.  R.  Co.,  4 
Zab.  (268),  824;  Runyon  v.  Central  R.  R.  Co.,  i  Dutcher,  556; 
Telfer  t;.  Northern  R.  R.  Co.,  I  Vroom,  188  (2). 

Perhaps  no  question  has  more  frequently  received  the  con- 
sideration of  the  courts  than  what  conduct  amounts  to  the  exer- 
cise of  the  proper  degree  of  care  in  avoiding  a  railway  collision ; 
and  when  we  reflect  that  in  this  country  alone,  during  every  hour 

I.  These  cases  are  reported  with  the  2.  Reported  in  this  volume  of  Am. 
New  Jersey  cases  in  this  volume  of  Am.  Neg.  Cas.,  with  the  New  Jersey  cases. 
Neg.  Cas. 
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of  the  day  and  night,  hundreds  of  such  trains  are  speeding 
through  villages  and  across  highways,  it  is  only  marvelous  that 
the  occasions  for  these  judicial  .examinations  are  not  still  more 
frequent. 

But  the  occasions  have  been  sufficiently  frequent  to  give  the 
courts  the  opportunity  to  express  considerable  judicial  sentiment 
upon  the  question,  and  that  sentiment  has  been  formulated  into 
rules,  which  may  be  applied  to  the  solution  of  almost  every 
kindred  question  that  may  arise. 

A  primary  rule  of  legal  caution  is  that  a  person  about  to  cross 
a  railroad  is  bound  to  use  his  eyes  and  ears,  to  watch  for  sign- 
boards and  signals,  to  listen  for  bell  or  whistle,  and  to  guard 
s^ainst  the  approach  of  .a  train  by  looking  each  way  before 
crossing.  Telfer  v.  Northern  R.  R.  Co.,  i  Vroom,  i88; 
Haslan  v.  M.  &  E.  R.  R.  Co.,  4  Vroom,  147;  Cliff  v.  Midland 
R.  R.  Co.,  5  Q.  B.  258  (i);  Stubley  v.  London  &  N.  W.  R.  R. 
Co.,  L.  R.  I  Exch.  13  (2);  Butterfield  v.  Western  R.  R.  Co.,  10 
Allen  (Mass.),  532;  Baxter  v.  Troy  &  Boston  R.  R.  Co.,  41  N. 
Y.  502.  Nor  will  the  fact  that  the  company  has  failed  to  pro- 
vide or  give  a  statutory  signal  relieve  the  person  from  making 
this  observation,  if  he  has  an  opportunity,  by  a  view  of  the  road, 
to  avoid  danger.  Runyon  v.  Central  R.  R.  Co.,  i  Dutcher, 
556;  McCall  V.  N.  Y.  Central  R.  R.  Co.,  54  N.  Y.  642;  Ernst 
V.  Hudson  River  R.  R.  Co.,  39  N.  Y.  61 ;  Phelps  v.  111.  R.  R. 
Co..  29  111.  447. 

I.  In  Cliff  V.  Midland  R'y  Co.,  L.  R.  accident.     The  jury  negatived  negli- 

5  Q.  B.  258,  the  facts  were  as  follows:  gence  in  the  driver  of  the  engine;  but 

C,  while  passing  along  an  occupation  found  for  the  plaintiff  on  the  ground 

road   which  crossed  a   railway   on   a  generally   of  "  negligence  as   to    the 

level,  was  knocked  down  and  injured  crossing."     The   judge,   in   summing 

by  a  train,  owing,  as  was  alleged,  to  up,  left  to  the  jury,  as  evidence  of  neg- 

the  negligence  of  the  railroad  company,  ligence  in  the  company,  the  omission 

There  were  gates  across  the  road  left  to  keep  a  gatekeeper,  and  the  omission 

unfastened,  and  the  company  had  kt  to  exercise   the   powers  of  their  Act. 

one  time   kept  a  gatekeeper,  but   had  Held^  a  misdirection, 
ceased  to  keep  one  some  time  before 

the  accident.    About  three  years  before        2.  In  Stubley  v.  London  &  K.  W.  R'y 

the  accident  the  company  had  obtained  Co.,  L.  R.  i  Exch.  13,  it  was  held  that 

powers  under  an  Act  to  make  a  new  deafness  of  a  person  cro&«\(iK  ^^^'^^^  ^^ 

road  and  discontinue  the  level  occu-  railway  is  contributory    w.aUg^^^^  ^^ 

pation   road;  the  powerti  of   the   Act  him  if  by  reason  of  tl\^     Aeicc^^^*^* 

were  to  be  exercised  within  five  years,  unable  to  hear  a  warni^        .   *tv  10^^^ 

and  then  to  cease;  and  nothing  had  by  the  company's  set.^^6^   ,     i;^^ 

been  done  as  to  the  road  until  after  the  at  the  crossing.  ^^V^ 
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Upon  turning  to  the  testimony  in  the  present  case,  the  fol- 
lowing facts  appear:  The  wagon  of  Mr.  Righter  was,  at  the 
time  of  the  collision,  driven  by  Deany,  a  servant.  He  had  driven 
along  Jefferson  avenue,  which  runs  parallel  with  the  railroad, 
and  turned  into  Fairmount  avenue,  which  crosses  the  railroad. 
It  was  in  crossing  the  railroad  on  this  avenue  that  the  collision 
occurred.  The  place  where  Deany  turned  into  Fairmount 
avenue  is  about  200  yards  from  the  railroad.  Before  he  reached 
the  railroad  he  crossed  Walnut  street,  a  street  running  parallel 
with  the  railroad,  and  crossing  Fairmount  avenue  207  feet  from 
the  railroad.  There  is  a  slight  descent  from  Jefferson  avenue  to 
Walnut  street,  but  from  Walnut  street  to  the  railroad  it  is  about 
level.  Fairmount  avenue  is  eighty  feet  in  width,  and  crosses 
the  railroad  at  right  angles.  The  railroad,  where  it  crosses  Fair- 
mount  avenue,  has  three  tracks.  The  westerly  track  is  for  trains 
going  south,  the  middle  track  for  trains  going  north,  and  the 
easterly  track  is  a  switch  and  side  track.  The  train  which  struck 
the  wagon  of  the  plaintiffs  was  going  north,  on  the  middle  track; 
the  wagon  was  crossing  from  east  to  west.  About  a  quarter  of 
a  mile  north  from  this  crossing  is  the  North  Elizabeth  station ; 
about  a  mile  south  is  the  Central  Elizabeth  station.  The  track 
between  them  is  nearly  straight.  In  passing  down  Fairmount 
avenue  from  Walnut  street,  there  was  no  difficulty  in  observing 
the  approach  of  a  train  from  the  north.  In  the  direction  of  the 
North  Elizabeth  station  there  were  neither  fences,  houses  nor 
trees  to  intercept  the  vision.  In  the  other  direction,  from  which 
the  colliding  train  came,  there  were  no  fences  or  houses,  but 
there  were  some  trees.  There  were  two  or  three  trees  growing 
on  that  side  of  Fairmount  avenue,  and  there  were  a  few  trees 
growing  on  a  line  on  the  easterly  side  of  the  railroad,  and  about 
forty-seven  feet  from  the  middle  track,  but  not  on  the  company's 
land.  Many  of  these  trees  were  small,  and  between  some  there 
was  considerable  space.  How  much  these  trees  intercepted  the 
view  of  the  track  is  not  very  clear,  nor  do  I  think  it  material. 
The  railroad  caution-post  at  the  crossing  at  Fairmount  avenue 
was  twenty-five  feet  from  the  easterly  track,  and  thirty-three  or 
thirty-eight  feet  from  the  middle  track.  Standing  on  a  line  with 
this  caution-post,  in  the  middle  of  Fairmount  avenue,  the  track 
was  visible  for  a  mile  to  the  south. 

This  all  appears  from  the  testimony  of  Mr.  Lehlbach,  a  wit- 
ness for  the  plaintiffs. 
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Into  this  avenue,  then,  Deany,  on  the  22d  of  July,  1878, 
turned  his  wagon  and  drove  down  across  Walnut  street.  He 
says  that  he  stopped  at  Walnut  street  and  listened.  He  saw  a 
train  standing  at  the  North  Elizabeth  station;  looked  to  the 
south  and  saw  no  train.  He  started  on  again,  and  when  he  came 
within  120  feet  of  the  road  he  stopped  again  and  pulled  up  his 
horses.  He  saw  the  train  at  the  depot,  and  stood  and  looked 
and  listened,  and  hearing  no  bell  or  whistle,  he  started  on  again ; 
and  when  he  got  upon  the  side  track  —  the  horses  on  the  other 
track  —  saw  the  train  come  flying  right  into  him.  It  struck  the 
rear  part  of  the  wagon  and  the  persons  therein  were  thrown  out 
and  injured. 

Now,  it  clearly  appears  that  whatever  obstruction  there  was  to 
prevent  a  view  of  the  track  to  the  south  at  any  point  on  Fair- 
mount  avenue  from  Walnut  street  to  the  caution-post,  yet  when 
Deany  came  opposite  that  post,  and  while  still  more  than  thirty 
feet  from  the  middle  track,  he  had  a  clear  field  for  observation. 
He  says  his  horses  were  gentle.  He  says  he  was  driving  at  a 
jog-trot. 

I  am  unable  to  see  any  reason  why,  if  he  had  used  his  eyes 
with  any  degree  of  care,  he  could  not  have  seen  the  approaching 
train  in  time  to  arrest  the  progress  of  his  carriage  and  avoid  the 
collision.  It  was  his  duty  to  approach  the  track  with  caution, 
and  to  have  his  horses  at  such  a  gait  and  under  such  control  as 
would  allow  him  to  arrest  their  movements  at  once.  Deany  him- 
self does  not  say  that  he  looked  at  that  point.  There  is,  how- 
ever, the  testimony  of  three  witnesses,  who  say  that  they  saw 
him  look.  But  such  testimony  cannot  aid  the  plaintiffs  where  it 
is  clear  that,  if  he  looked  with  care,  he  must  have  seen  the  train. 
If  a  traveler,  says  Dr.  Wharton,  by  looking  along  the  road,  could 
have  seen  an  approaching  train  in  time  to  escape,  it  would  be 
presumed,  in  case  of  collision,  tlat  he  did  not  look,  or,  looking, 
did  not  heed  what  he  saw.     Wharton  on  Neg.,  §  382. 

It  is  said,  or  was  said  below,  that  there  were  facts  which 
operated  to  interfere  with  Deany's  discovery  of  the  approaching 
train.  There  was  a  train  standing  at  the  North  Elizabeth  sta- 
tion, which  was  blowing  off  steam,  which  prevented,  or  might 
have  prevented,  his  hearing  the  bell  of  the  colliding  train.  But 
it  is  obvious,  from  the  principles  already  enumerated,  that  this 
did  not  excuse  the  use  of  his  eyes.  He  was  bound  to  watch  as 
well  as  listen. 


256  American  Negligence  Cases. 

Nor  can  the  fact  that  the  train  was  moving  from  another 
direction  have  any  weight.  When  a  person  is  confused  by  the 
presence  of  two  dangers,  and  in  endeavoring  to  avoid  one  meets 
the  other,  it  will  then,  when  it  appears  that  such  second  danger 
was  caused,  not  by  want  of  care,  but  by  terror  or  confusion  likely 
to  result  from  the  situation,  relieve  the  injured  person  from  the 
imputation  of  negligence.  This  train,  however,  was  a  quarter  of 
a  mile  away.  It  was  just  moving  off.  It  could  not  have  dis- 
tracted the  attention  of  Deany  so  as  to  have  prevented  his  look- 
ing in  the  opposite  direction,  nor  does  he  say  that  it  did.  It  is 
also  claimed  that  his  view  of  the  colliding  train  was  intercepted 
by  four  platform-cars  which  stood  on  the  siding.  These  cars 
were  so  low  as  to  conceal  only  a  part  of  the  cars,  and  so  located 
as  to  intercept  the  view  of  only  a  part  of  the  train.  I  think  that 
the  absence  of  motion  of  these  platform-cars  would  only  render 
the  motion  of  the  train  more  perceptible.  That  the  motion  of 
an  engine  and  a  train  of  passenger  cars  could  be  so  concealed  by 
these  platform-cars  as  to  prevent  the  discovery  of  the  approach- 
ing train  by  Deany  does  not  seem  to  me  possible. 

I  am  compelled  to  the  conclusion  that  the  negligence  of  Deany 
was  clear,  and  that  it  proximately  contributed  to  the  collision. 

However  unfortunate  the  result  is  to  the  plaintiffs,  yet,  by  a 
well-settled  rule  of  law,  Deany's  negligence  is  imputable  to  his 
employers,  and  they  should,  therefore,  have  been  nonsuited 
below. 

The  judgment  should  be  reversed. 

For    affirmance:     DixON,    Knapp    and   SCUDDER,   JJ. ;   far 

reversal:  The  Chancellor,  Chief  Justice,  Reed,  Van 
Syckel,  Dodd,  Green  and  Lathrop.  (Seven  for  reversal, 
and  three  for  affirmance.) 

COLLISION  BETWEEN  WAGON  AND  TRAIN  AT  CROSS- 
ING  —  RAILROAD  LIABLE.  —  In  CENTRAL  RAILROAD  COM- 
PANY OF  NEW  JERSEY  V.  MOORE,  4  Zab.  (24  N.  J.  L.)  824 
(1854),  action  on  the  case,  the  declaration  alleging  that  defendants 
*•  so  carelessly,  negligently,  unskilfully  and  improperly  ran,  drove, 
governed  and  directed  their  locomotive,  engine  and  cars"  upon 
their  railroad  that  thereby  the  plaintiff,  who  was  driving  his  horses 
and  wagon  along  a  highway,  across  the  railroad  of  the  defendants* 
was  run  over  and  injured  by  the  locomotive  and  cars,  plaintifiF's 
arm  being  fractured,  judgment  for  plaintiff  was  affirmed,  all  the 
justices  in  the  Court  of  Errors  and  Appeals  at  the  June  term,  1854, 
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coQCurring  in  affirmance.  The  following  are  the  rulings  in  the  case 
(as  per  syllabus  to  the  report) : 

"  I.  A  plaintiff  suing  for  an  injury,  caused  by  the  negligence  of 
the  defendant,  will  not  be  entitled  to  recover,  if  his  own  negligence 
contributed  to  the  injury  in  such  way  that  if  he  had  been  guilty  of 
no  negligence,  he  would  have  received  no  injury  by  that  of  the 
defendant. 

"  2.  The  law  does  not  in  such  case  require  of  the  plaintiff  the 
greatest  possible  caution.  The  caution  required  is  the  ordinary  care 
which  a  prudent  person  would  take  under  such  circumstances,  and 
what  would  constitute  ordinary  care  varies  with  the  circumstances. 
More  vigilance  and  care  is  required  in  crossing  a  railroad  track 
traveled  by  trains  of  a  high,  uncontrollable  rate  of  speed  than  in 
crossing  an  ordinary  highway. 

**3.  The  negligence  of  the  plaintiff  to  prevent  his  recovery  must 
directly  tend  to  produce  the  injury,  or  must  be  the  proximate  cause 
of  it. 

''4.  Where  the  facts  are  clear  and  undisputed,  and  show  a  want 
of  ordinary  care  on  the  part  of  the  plaintiff,  the  question  is  for  the 
court  to  decide;  but  if  the  evidence  is  doubtful  and  contradictory, 
and  the  inference  to  be  drawn  from  it  questioned,  it  is  for  the  jury 
to  determine. 

"  5.  Where  the  evidence  of  the  plaintiff  shows,  without  contra- 
diction, a  want  of  ordinary  care  on  his  part,  it  is  the  duty  of  the 
court  when  requested  to  order  him  to  be  nonsuited,  and  if  the  court 
refuses  so  to  do,  the  defendant  is  entitled  to  his  bill  of  exceptions, 
and  the  judgment  will  be  reversed.  But  when  the  court  wrongfully 
orders  the  plaintiff  to  be  nonsuited,  and  he  submits,  it  is  doubtful 
whether  he  can  have  his  bill  of  exceptions,  or  bring  a  writ  of  error 
(Elmer,  J.).''  Refusal  of  Somerset  Circuit  Court  to  nonsuit  plain- 
tiff sustained. 

A  former  trial  in  the  Moore  case  resulted  in  verdict  for  plaintiff 
for  $2,000,  but  the  same  was  reversed  by  the  Supreme  Court  on  the 
ground  that  plaintiff  had  failed  to  show  that  he  used  all  reasonable 
precaution  to  avoid  the  collision.  See  Moore  v.  Central  R.  R. 
Co.,  4  Zab.  (24  N.  J.  L.)  268  (February  Term,  1854). 

COLLISION  AT  CROSSING  —  CONTRIBUTORY  NEGLI- 
GENCE.  — In  RUNYON  V.  CENTRAL  R.  R.  CO.  OF  NEW  JER- 
SEY, I  Dutcher  (25  N.  J.  L.)  556  (1856),  action  for  damages  occa- 
sioned by  collision  with  train  while  plaintiff  was  driving  across 
defendant's  railroad  track,  it  was  held  that  if  by  the  exercise  of 
ordinary  care  the  plaintiff  could  have  avoided  the  injury,  or  if  his 
conduct  contributed  to  produce  it,  he  canno^  recover.    Htld^  also, 
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that  if  after  the  court  has  given  its  opinion  that  the  plaintiff  ought 
to  suffer  a  nonsuit,  the  plaintiff  does  not  insist  on  going  to  the  jury, 
he  is  considered  as  suffering  a  voluntary  nonsuit.  Nonsuit 
sustained. 

TRAIN  COLLIDING  WITH  WAGON  AT  CROSSING  —  CON- 
TRIBUTORY NEGLIGENCE.  —  In  MORRIS  AND  ESSEX  R.  R. 
CO.  V.  HASLAN  ET  AL.  Adm'RS,  4  Vr.  (33  N.  J.  L.)  147  (1868), 
verdict  for  plaintiffs  for  $2,000  damages  for  death  of  intestate  killed 
in  collision  at  crossing,  verdict  was  set  aside  and  new  trial  ordered, 
it  being  held  that  "  a  person  driving  a  heavy  team,  on  a  foggy 
morning,  over  a  railrQad,  without  waiting  to  ascertain  whether  an 
approaching  train  was  near,  having  been  struck  by  the  engine  and 
killed,  contributed  to  the  act  by  his  own  negligence."  (Citing 
Runyon  v.  Centra)  R.  R.  Co.,  i  Dutcher,  558;  Telfer  v.  Northern 
R.  R.  Co.,  I  Vroom,  188.) 

COLLISION  AT  CROSSING  —  BACKING  TEAM  —  NEGLI- 
GENCE  FOR  JURY.  —  In  BONNELL  V.  DELAWARE,  LACKA- 
WANNA  AND  WESTERN  R.  R.  CO.,  10  Vr.  (39  N.  J.  L.)  189 
(1877),  collision  between  wagon  and  train  at  crossing,  judgment  for 
plaintiff  for  $3,980  was  affirmed.  Itwas  held  that  **  where  there 
are  doubtful  and  qualifying  circumstances,  the  question  of  negligence 
or  want  of  proper  care  must  be  left  to  the  jury."  The  syllabus  to 
the  BoNNELL  case  states:  "  Where  a  person,  as  he  approaches  a 
railroad  crossing,  with  a  single  track  and  infrequent  trains,  sees  a 
train  with  the  rear  towards  him  going,  apparently,  in  an  opposite 
direction,  and  is  deceived  by  appearances,  and  his  attention  dis- 
tracted by  the  actions  of  persons  at  a  distance  attempting  to  warn 
him  of  his  danger  from  the  train  which  is  backing  rapidly  and 
quietly  towards  him,  and  a  wagon  has  crossed  just  before  him,  it 
will  be  left  to  the  jury  to  say  whether  there  is  want  of  proper  care." 

NEW    YORK,    LAKE    ERIE    AND    WESTERN 
RAILROAD  COMPANY  v.  STEINBRENNER. 

Court  of  Errors  and  Appeals^  New  Jersey^  March  Term^  iSSj, 

[Reported  in  18  Vr.  (47  N.  J.  L.)  161.] 

DRIVING  ACROSS  TRACK  AND  TRAIN  COLLIDING  WITH  VEHICLE 
—  PERSON  RIDING  IN  VEHICLE  INJURED— IMPUTED  NEGLI- 
GENCE. —  I.  A.  hired  a  coach  and  horses,  with  a  driver  from  B.,  to  lake 
his  family  on  a  particular  journey.  In  the  course  of  the  journey,  in  cross^ 
ing  the  track  of  a  railroad,  the  coach  was  struck  by  a  passing  train  and  A. 
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was  injured.  In  an  action  by  A.  against  the  railroad  company  for  dam- 
ages, it  was  held  that  the  relation  of  master  and  servant  did  not  exist 
between  the  plaintiff  and  the  driver,  and  that  the  negligence  of  the  driver, 
co-operating  with  that  of  the  persons  in  charge  of  the  train  which  caused 
the  accident,  was  not  imputable  to  the  plaintiff  as  contributory  negligence 
to  bar  his  action. 

2.  A  passenger  in  a  hired  coach  may,  by  words  or  conduct  at  the  time,  so  sanc- 

tion or  encourage  a  special  act  of  rash  or  careless  driving  as  to  commit  an 
act  of  negligence  which  will  debar  him  from  a  suit  against  a  third  person 
for  an  injury  resulting  from  the  co-operating  negligence  of  both  parties. 
But  for  whatever  purpose  the  negligence  is  invoked  —  whether  as  a  cause 
of  action  for  injury  done  by  the  driver,  or  as  contributory  negligence  to 
bar  an  action  by  the  passenger  against  a  third  person  for  an  injury  sus- 
tained—  the  negligence,  to  be  imputed  to  the  passenger,  must  be  such  as 
arises  in  some  manner  from  his  own  conduct.  The  negligence  of  the 
driver,  without  some  co-operating  negligence  on  his  part,  cannot  be  imputed 
to  the  passenger  in  virtue  of  the  simple  act  of  hiring  (i). 

3.  Thorogoods,  Bryan,  8  C.  B.  115,  disapproved  {^, 

(Official  syllabus  to  the  Report,) 

On   Error  to  the  Supreme  Court.    Judgment  for  plaintiff 
below  affirmed, 

*'  Steinbrenner,  the  plaintiff  below,  sued  to  recover  damages 
for  personal  injuries  received  in  a  collision  with  a  train  of  the 
defendant  at  the  crossing  of  a  public  road  over  the  defendant's 
track.  The  plaintiff  was  riding,  with  his  four  nieces,  in  a  coach 
owned  by  one  Merkins,  and  driven  by  a  driver  who  was  employed 
by  Merkins.  The  coach,  horses  and  driver  were  hired  by  the 
plaintiffs  of  Merkins  for  the  journey  in  the  course  of  which  the 
collision  occurred.  Among  the  defenses  made  at  the  trial  was 
that  of  contributory  negligence.  To  the  rulings  of  the  trial 
judge  on  that  subject  exceptions  were  taken  by  the  defendant, 
which  were  brought  up  by  this  writ  of  error." 

C.  Parker,  for  plaintiff  in  error. 

Vredenburgh  &  Garretson,  for  defendant  in  error. 

Depue,  J.  —  The  exception  taken  to  the  refusal  to  nonsuit 

I.  The  Steinbrenner  case  is  a  lead-  being  covered  in  the  note,  in  11  Am. 

ing  New  Jersey  authority  on  the  sub-  Neg.  Cas.  145-146,  on  repudiation  of 

ject  of   Imputed   Negligence,   and    is  the  doctrine  of  Thorogood  v.  Bryan, 

much  cited  in  other  jurisdictions  on  and  also  in  the  note  on  Imputed  Neg- 

that  topic.    The  subject  is  thoroughly  ligence,  in  11  Am.  Neg.  Cas.  151-156. 
discussed  in  the  case  at  bar  and  the 

ruling  in  the  English  case  of  Thoro-  2.  See  discussion  on    the    doctrine 

good  V.  Bryan,  8  C.  B.  115,  is  disap-  enunciated  in  Thorogood  v.  Bryan,  8 

proved,   many    authorities    being  re-  C.  B.  115,  which  doctrine  has  been  rc- 

▼lewed,  the  English  cases  cited  therein  pudiated  by  the  English  cou 
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presents  the  same  questions  that  are  raised  by  the  exceptions  to 
the  charge  and  the  refusals  to  charge.  The  defendant's  counsel 
requested  the  court  to  instruct  the  jury  that  there  was  negligence 
on  the  part  both  of  the  plaintiff  and  of  the  driver  of  the  coach, 
contributing  to  the  accident,  which  would  preclude  the  plaintiff 
from  a  recovery.  The  judge  charged  that  if  the  plaintiff  himself 
was  negligent,  and  his  negligence  contributed  to  the  injury, 
there  could  be  no  recovery.  He  refused  to  charge,  as  a  question 
of  law,  that  there  was  such  contributory  negligence  on  the  plain- 
tiff's part  apparent  in  the  case  as  would  prevent  the  plaintiff  from 
maintaining  his  action.  This  ruling  was  correct ;  for,  where  it 
is  a  fairly  debatable  question,  upon  the  evidence,  whether  there 
was  negligence  in  the  plaintiff  which  contributed  to  the  injury, 
the  question  is  one  for  the  jury.  The  court  cannot  decide  that 
proposition  as  a  question  of  law  unless  the  plaintiff's  contribu- 
tory negligence  clearly  appears.  Penn.  R.  R.  Co.  v.  Matthews,  7 
Vroom,  531;  Del.,  Lack.  &  W.  R.  R.  Co.  v.  Toffey,  9 
Vroom,  525;  Penn.  R.  R.  Co.  v.  Righter,  13  Vroom,  180  (i). 
The  testimony  on  that  subject  was  not  such  that  the  judge  could 
say  that  there  was  contributory  negligence,  as  a  legal  inference 
from  undisputed  facts. 

The  judge  also  refused  to  charge  that  the  negligence  of  the 
driver  of  the  coach  was  imputable  to  the  plaintiff,  and  did  not 
submit  the  question  of  the  driver's  negligence  to  the  jury.  This 
judicial  action  was  based  upon  the  theory  that  the  driver  was 
neither  the  servant  of  the  plaintiff,  nor  was  the  latter  in  law  so 
identified  with  the  driver  that  the  driver's  negligence  would  pre- 
vent the  plaintiff's  recovering  for  injuries  received  from  the 
defendant's  negligence. 

It  is  clear  that  the  plaintiff  and  the  driver  of  the  coach  did  not 
hold  to  each  other  the  relation  of  master  and  servant.  Quarman 
V,  Burnett,  6  M.  &  W.  499,  is  directly  upon  that  point.  This 
subject  came  before  the  English  courts  in  the  earlier  case  of 
Laugher  v.  Pointer,  $  B.  &  C.  547.  In  that  case  the  owner  of 
a  carriage,  having  occasion  to  use  it,  hired  of  a  stable-keeper  a 
pair  of  horses  to  draw  it,  the  stable-keeper  furnishing  the  driver. 
The  driver,  by  negligent  conduct  in  driving  the  carriage,  ran 
against  and  injured  a  horse  belonging  to  a  third  person.  The 
latter  sued  the  owner  of  the  carriage  for  the  injury.     At  the  trial 

I.  These  CAses  Are  reported  with  the  New  Jersey  cases  in  this  volume  of  Am. 
Neg.  Cab. 
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Abbott,  C.  J.,  nonsuited  the  plaintiff,  and  the  nonsuit  was  sus- 
tained in  banc  by  an  equally  divided  court,  Abbott,  C.  J.,  and 
Littledale,  J.,  holding  the  nonsuit  to  be  right;  Baily  and  Hol- 
royd,  JJ.,  dissenting. 

In  Laugher  v.  Pointer,  supra,  all  the  judges  agreed  that  the 
defendant's  liability  for  the  negligent  acts  of  the  driver  could 
arise  only  from  the  relation  of  master  and  servant,  and  the  dis- 
senting judges  placed  their  opinions  on  the  ground  that  the 
defendant  had  assumed  that  relation.  Finally  the  question  was 
set  at  rest  by  Quarman  v.  Burnett,  supra.  In  that  case  the 
defendants  kept  a  carriage  and  were  accustomed  to  hire  horses 
and  a  coachman  of  a  job  mistress  for  a  day  or  a  drive,  for  which 
the  job  mistress  charged  and  received  a  certain  sum.  The 
defendants  generally  had  the  same  horses  and  always  the  same 
coachman.  The  coachman  was  regularly  in  the  employ  of  the 
job  mistress,  and  received  from  her  regular  weekly  wages.  The 
defendants  paid  him  two  shillings  for  each  drive,  as  a  gratuity, 
and  had  provided  a  livery  hat  and  a  coachman's  coat,  which  he 
wore  when  driving  for  them,  and  took  off  on  his  return  to  the 
defendant's  house,  where  the  hat  and  coat  were  hung  up  in  the 
passage.  He  had  driven  the  defendants  out  one  day,  and  on  his 
return,  after  the  defendants  alighted  from  the  carriage,  he  left 
the  horses  and  carriage  unattended,  to  go  into  the  defendant's 
house  to  leave  the  livery  hat.  The  horses  set  off  whilst  the 
driver  was  so  occupied,  and  ran  against  the  plaintiff's  chaise, 
threw  him  out  and  seriously  injured  him,  and  damaged  the 
chaise.  In  a  suit  against  the  owners  of  the  carriage  for  these 
injuries  the  plaintiff  had  a  verdict,  which  was  set  aside  for  the 
reason  that  the  driver  was  not  the  servant  of  the  defendants,  but 
was  the  servant  of  the  job  mistress,  and  that  the  Jatter  alone  was 
responsible  for  his  negligent  acts. 

Quarmah  v.  Burnett,  supra^  was  decided  very  much  upon  the 
reasoning  of  Abbott,  Ch.  J.,  and  Littledale,  J.,  in  Laugher  z;. 
Pointer,  supra,  and  has  been  regarded  as  settling  the  law  in  the 
English  courts,  that  the  hiring  of  horses  to  be  driven  by  a  driver 
regularly  in  the  employ  of  the  person  from  whom  the  horses  are 
hired  does  not  create  the  relation  of  master  and  servant  between 
the  hirer  and  the  driver,  from  which  a  liability  for  the  driver's 
negligence  would  arise.  In  the  latest  case  in  the  English  courts 
in  which  the  subject  was  considered  Quarman  v.  Burnett,  supra, 
was  approved  and  followed.  Jones  v,  Corpora.t\oU  of  Liverpool, 
14  Q.  B.  Div.  890. 
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But  it  is  contended  by  the  plaintiff  in  error  that  although  the 
hiring  of  a  coach  and  driver  for  a  journey  would  not  create  the 
relation  of  master  and  servant  so  as  to  make  the  hirer  responsible 
to  third  persons  in  an  action  for  an  injury  caused  by  the  negli- 
gent conduct  of  the  driver,  yet  the  hirer  of  the  coach  is  so 
identified  with  the  driver  in  the  prosecution  of  the  journey  that 
the  latter's  negligence  will  be  imputed  to  the  hirer  as  contribu- 
tory negligence  to  bar  him  from  the  right  of  suit  against  third 
persons  for  injuries  sustained  by  their  negligence.  To  maintain 
this  contention  Thorogood  ^.  Bryan,  8  C.  B.  115,  is  relied  on  (i). 

In  Thorogood  v,  Bryan,  supra,  the  deceased,  for  causing  whose 
death  the  suit  was  brought,  was  a  passenger  in  an  omnibus  owned 
by  one  B.  The  defendant  was  the  owner  of  another  omnibus 
running  on  the  same  line.  The  deceased,  while  alighting  from 
the  omnibus  in  which  he  was  a  passenger,  was  knocked  down  by 
the  defendant's  omnibus,  and  received  injuries  from  which  his 
death  ensued.  The  court  sustained  an  instruction  to  the  jury 
that  if  the  want  of  care  on  the  part  of  the  driver  of  the  omnibus 
in  which  the  deceased  was  a  passenger,  in  not  drawing  up  to  the 
curb  to  put  the  deceased  down,  had  been  conducive  to  the  injury, 
the  plaintiff  could  not  recover,  although  the  defendant's  driver 
had  been  guilty  of  negligence.  The  grounds  of  this  decision 
appear  in  the  opinions  of  Justices  Coltman  and  Maule.  Coltman, 
J.,  said  "that  having  trusted  the  party  by  selecting  the  par- 
ticular conveyance,  the  plaintiff  has  so  far  identified  himself  with 
the  owner  and  her  servants  that  if  any  injury  results  from  their 
negligence  he  must  be  considered  a  party  to  it."  Maule,  J., 
expressed  the  same  idea  in  this  language :  **  On  the  part  of  the 
plaintiff  it  is  suggested  that  a  passenger  in  a  public  conveyance 
has  no  control  over  the  driver.  But  I  think  that  cannot  with 
propriety  be  said.  He  selects  the  conveyance;  he  enters  into  a 
contract  with  the  owner,  whom,  by  his  servant  the  driver,  he 
employs  to  drive  him ;  if  he  is  dissatisfied  with  the  mode  of 
conveyance  he  is  not  obliged  to  avail  himself  of  it.  As  regards 
the  present  defendant,  he  is  not  altogether  without  fault.  He 
chose  his  own  conveyance  and  must  take  the  consequences  of 
any  default  of  the  driver  whom  he  thought  fit  to  trust." 

It  will  be  observed  from  the  reasoning  of  the  judges  in  Thoro- 
good V,  Bryan,  supra,  that  the  decision  was  not  placed  upon  the 

I.  Thorogood  v,  Bryan,  8  C.  B.  115,  is  discussed  in  note,  in  11  Am.  Neg.  Cas. 
145-146. 
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control  the  passenger  had  or  might  have  had  over  the  driver's 
conduct  in  driving  the  omnibus,  but  was  rested  upon  his  selection 
of  the  vehicle  in  which  he  chose  to  ride ;  and  the  decision  applies 
as  well  to  passengers  in  public  conveyances,  where  interference 
with  the  driver's  management  of  his  team,  if  not  resented,  would 
likely  be  futile,  and  passengers  in  railroad  traijis,  where  the  pas- 
senger is  absolutely  without  power  to  control  the  running  of  the 
trains,  as  to  a  passenger  by  a  private  conveyance  hired  for  a 
special  occasion.  The  Court  of  Exchequer,  in  the  only  case  I 
have  found  in  the  English  courts  in  which  Thorogood  v.  Bryan, 
supray  was  applied,  gave  effect  to  the  doctrine  of  that  case  as 
against  a  passenger  on  a  railway  train  who  was  injured  in  a  coU 
lision  between  trains  of  different  companies  through  the  negli- 
gence of  the  drivers  of  both  trains.  Armstrong  v,  Lancashire  & 
Yorkshire  R.  R.  Co.,  L.  R.  lo  Exch.  47. 

Thorogood  v.  Bryan,  supra,  has  been  directly  repudiated  in 
the  English  Court  of  Admiralty.  The  Milan,  Lush.  Adm.  388, 
31  L.  J.  (P.  M.  &  A.)  105 ;  Chartered  Mercantile  Bank  v,  Nether- 
lands, &c.,  Navigation  Co.,  9  Q.  B.  Div.  118;  S.  c,  on  appeal, 
10  Q.  B.  Div.  521,  545,  and  is  generally  cited  in  the  common-law 
courts  simply  as  a  case  that  has  not  been  overruled.  It  was  so 
cited  in  Armstrong  v,  Lancashire  &  Yorkshire  R.  R.  Co.,  supra> 
and  although  both  the  barons  disclaimed  any  dissatisfaction  with 
the  case,  Pollock,  B.,  made  the  observation  that  "  the  only 
difficulty  in  it  arises  from  the  use  of  the  word  '  identified '  in  the 
judgment.  If  it  is  to  be  taken  that  by  the  word  *  identified  '  is 
meant  that  the  plaintiff,  by  some  conduct  of  his  own,  as  by 
selecting  the  omnibus  in  which  he  was  traveling,  has  acted  so  as 
to  make  the  driver  his  agent,  this  would  sound  like  a  strange 
proposition,  which  could  not  be  entirely  sustained.  What  I 
understand  it  to  mean  is  that  the  plaintiff,  for  the  purpose  of  the 
action,  must  be  taken  to  be  in  the  same  position  as  the  owner 
of  the  omnibus,  or  the  driver."  This  comment  of  the  learned 
baron  seems  to  me  to  be  hostile  to  the  reasoning  in  Thorogood 
V.  Bryan,  supra,  for  that  decision  was  placed  expressly  on  the 
ground  that  by  selecting  the  conveyance  the  passenger  had  so 
identified  himself  with  the  driver  that  he  must  be  considered  a 
party  to  the  driver's  negligence  —  a  legal  sequence  that  could 
arise  only  from  the  identification  being  such  as  that  quo  ad  hoc 
the  driver  became  the  agent  of  the  passenger ;  for  the  Cc^^Ytn^^' 
tory  negligence  which  shall  defeat  the  action  must  in  sort\     s^^^^ 
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be  the  act  of  the  party  injured.  Paulmier  v.  Erie  R.  R.  Co.,  5 
Vroom,  151.  The  substitution  of  the  words  "  in  the  same  posi- 
tion '*  for  '*  identified  *'  implies  that  the  theory  of  the  doctrine  is 
that  a  person  doing  a  lawful  act  may,  without  any  fault  on  his 
part,  either  personally  or  imputable  to  him  as  being  the  act  of 
his  agent,  be  placed  in  a  position  in  which  he  will  be  debarred 
from  recovering  for  an  injury  received  from  the  wrongful  act  of 
a  third  person  —  a  proposition  wholly  at  variance  with  legal 
principles.  A  party  may,  by  his  act,  be  in  the  position  in  which 
he  receives  an  injury,  and  yet  not  be  deprived  of  his  right  of  suit 
against  a  wrongdoer.  A  person  sustaining  an  injury  from  the 
negligence  of  another  is  precluded  from  his  action  on  the  ground 
of  contributory  negligence  only  where  there  has  been  some  fault 
on  his  part  which  was  the  proximate  cause  of  the  injury. 
"  Nothing  will  preclude  him  from  recovering  but  such  conduct 
as  puts  him  in  the  wrong."  2  Thomp.  on  Neg.  1154;  N.  J. 
Express  Co.  z/.  Nichols,  4  Vroom,  435,  439  (i). 

Tested  either  by  the  reasoning  of  the  judges  by  whom  Thoro- 
good  z/.  Bryan,  supra,  was  decided,  or  by  the  explanation  ot 
Baron  Pollock  in  Armstrong  v,  Lancashire  &  Yorkshire  R.  R. 
Co.,  supra,  the  doctrine  of  that  case  is  equally  untenable.  The 
decision  has  not  escaped  criticism,  nor  has  it  passed  in  the  Eng- 
lish common-law  courts  without  indications  of  distrust,  if  not 
disapproval.  It  was  cited  by  counsel  in  Waite  v,  N.  E.  R.  R, 
Co.,  E.,  B.  &  E.  719,  and  both  in  the  Queen's  Bench  and  in  the 
Exchequer  Chamber  the  court  declined  to  express  any  opinion 
upon  it,  and  decided  the  case  on  other  grounds.  It  was  criticised 
and  strongly  condemned  by  Messrs.  Keating  and  Wiles  (after- 
wards  judges  of  the  Court  of  Common  Pleas),  in  the  notes  of 
Ashby  z/.  White,  i  Sm.  Lead.  Cas.  (342)  505,  and  the  criticism 
has  been  referred  to  by  English  judges,  if  not  with  approval,  at 
least  without  expression  of  dissent  therefrom.  Taff  v.  Warman, 
2  C.  B.  (N.  S.)  750;  Waite  z/.  N.  E.  R.  R.  Co.,  E.  B.  &  E.  728; 
Spaight  V,  Tedcastle,  6  App.  Cas.  217.  And  this  criticism  is 
placed  by  Mr.  Addison  in  the  text  of  his  work  on  Torts,  Add. 
Torts,  374.  Mr.  Bigelow  concludes  a  review  of  the  cases, 
including  Thorogood  z/.' Bryan,  supra,  with  the  expression  of  his 
opinion  that  "  the  only  case  where  the  so-called  doctrine  of 
identification  or  imputation  can  be  applied  is  where  the  passenger 

I.  The  Nichols  case  is  reported  with  the  New  Jersey  cases  In  this  volume  of 
Am.  Neg.  Cas.,  page  243,  ante. 
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actually  participates  in  the  carrier's  fault,  as  by  urging  him  on  of 
by  plainly  manifesting  approval  of  his  course,  and  thus  encour- 
aging it."     Big.  Lead.  Cas.  726-729  (i). 

Thorogood  v,  Bryan,  supra,  has  met  both  with  approval  and 
disapproval  in  the  courts  of  this  country.  It  was  expressly 
repudiated  by  the  Supreme  Court  of  this  State  in  Bennett  v.  N. 
J.  R.  R.  Co.,  7  Vroom,  225.  In  that  case  a  passenger  in  a 
horse  car,  who  was  injured  by  a  collision  between  a  train  of  the 
defendant  and  the  horse  car,  sued  the  railroad  company,  and  it 
was  held  that  the  driver  of  the  horse  car  was  not  the  agent  of  the 
passenger  so  as  to  render  the  passenger  chargeable  with  the  neg- 
ligence of  the  driver.  The  Chief  Justice,  in  delivering  the  opin- 
ion of  the  court,  commenting  on  Thorogood  v.  Bryan,  said :  * '  This 
case  stands,  I  think,  in  point  of  principle,  alone  in  the  line  of 
English  decisions,  and  the  grounds  upon  which  it  rests  seem  to 
me  inconsistent  with  legal  rules.  The  reason  given  for  the  judg- 
ment is  that  the  passenger  in  the  omnibus  'must  be  considered 
as  identified  with  the  driver  of  the  omnibus  in  which  he  volun- 
tarily becomes  a  passenger,*  and  that  the  negligence  of  the  driver 
is  the  negligence  of  the  passenger;  but  I  have  entirely  failed  to 
perceive  how  it  is  that  the  passenger  in  a  public  conveyance 
becomes  identified  in  any  legal  sense  with  the  driver  of  such 
conveyance.  Such  identification  could  result  only  in  one  way 
—  that  is,  by  considering  such  driver  the  servant  of  the  passenger. 
I  can  see  no  ground  upon  which  a  relationship  is  to  be  founded." 
The  Chief  Justice  adds:  **  It  is  obvious  that  in  a  suit  against  the 
proprietor  of  the  car  in  which  he  was  a  passenger  there  could  be 
no  recovery  if  the  driver  or  conductor  of  such  car  is  to  be 
regarded  as  the  servant  of  the  passenger.  *  *  *  The  doc- 
trine of  the  English  case  appears  to  convert  the  driver  of  the 
omnibus  into  the  servant  of  the  passenger  for  the  single  purpose 
of  preventing  the  passenger  from  bringing  a  suit  against  a  third 
party  whose  negligence  has  co-operated  with  that  of  the  driver 
in  the  production  of  the  injury.  I  am  compelled  to  dissent  from 
such  a  proposition." 

Callahan  v.  Sharp,  27  Hun,  85,  was  also  cited  as  a  case  in  point 
adverse  to  the  ruling  of  the  court  below.  In  that  case  the  suit 
was  brought  on  the  statute  to  recover  damages  for  causing  the 

T.  The  English  cases  cited  in  the  and  it  is  not  necessary  to  append  ab- 
opinion  in  the  case  at  bar  are  suffi-  stracts  of  such  cases.  See  notes  in  ii 
ciently  discassed  by  the  learned  judge.    Am.  Neg.  Cas.  lAe.t  a6  aad  IS*"*^^" 
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death  of  a  child  thirteen  years  old.  The  facts  were  that  the 
mother  of  the  child  hired  a  coach  and  driver  from  a  livery  stable 
to  carry  her  and  her  children  to  a  funeral.  The  coach,  in  cross- 
ing the  defendant's  railroad,  came  in  collision  with  a  passing  train, 
causing  the  death  of  one  of  the  children.  It  was  held  by  Dyke- 
man  and  Gilbert,  J  J.  (Barnard,  P.  J.,  dissenting),  that  as  the 
driver  of  the  coach  was  subject  to  the  control  and  commands  of 
the  mother,  his  negligence  was  imputable  to  her,  and  that  as  the 
mother  and  children  were  engaged  in  a  joint  enterprise,  in  which 
she  acted  for  herself  and  them,  the  negligence  so  imputed  to  her 
might  be  attributed  to  deceased,  and  prevented  a  recovery  by 
his  representatives.  But  it  appears  from  a  note  in  Abbott's 
Ann.  Dig.,  for  1883-84,  pp.  94,  344,  that  the  suit  was  tried  a  second 
time  on  the  theory  of  the  reversing  opinion  in  27  Hun,  and  that 
the  judgment  in  the  second  suit  upon  the  same  facts  was  in  turn 
reversed  by  the  same  court  (CuUen,  J.,  and  Barnard,  P.  J.,  con- 
curring, and  Dykeman,  J.,  dissenting),  on  the  ground  that  the 
deceased  was  not  chargeable  with  the  driver's  negligence  because 
the  driver  was  the  employee  of  the  stable-keeper,  and  not  under 
the  mother's  control  in  the  management  of  the  team,  and 
because,  if  it  were  otherwise,  the  deceased,  being  an  infant  of 
tender  years,  was  sui  juris.  On  appeal,  this  last  decision  was 
affirmed  by  the  Court  of  Appeals  without  an  opinion.  Callahan 
V.  Sharp,  95  N,  Y.  672.  The  final  result  in  this  case  seems  to 
be  adverse  to  the  contention  of  the  plaintiff  in  error,  and  prior 
decisions  of  the  same  court  are  to  the  same  effect.  Chapman  v. 
N.  H.  R.  R.  Co.,  19  N.  Y.341  (9  Am.  Neg.  Cas.  618  n);  Cole- 
grove  V.  N.  Y.  &  H.  R.  R.  R.  Co.,  20  N.  Y.  492  (9  Am.  Neg. 
Cas.  618  n);  Webster  z/.  H.  R.  R.  Co.,  38  N.  Y.  260  (9  Am. 
Neg.  Cas.  618  n);  Robinson  v,  N.  Y.  C.  R.  R.  Co.,  66  N.  Y.  11. 
In  the  principle  which  governs  in  this  respect  there  is  no  dis- 
tinction between  a  public  conveyance  in  which  a  passenger  takes 
passage  and  a  coach  hired  by  him  from  a  livery  for  a  particular 
journey;  nor  is  the  situation  changed  by  the  fact  that  the  neg- 
ligence of  the  driver  is  invoked  as  contributory  negligence  to 
exclude  the  passenger  from  his  action  against  a  third  person  for 
an  injury  resulting  from  the  negligence  of  both  parties.  As  the 
Chief  Justice  points  out  in  his  opinion  in  Bennett  v,  N.  J.  R.  R. 
Co.,  suprUj  the  identification  of  the  passenger  with  the  driver  for 
the  purpose  of  fixing  on  the  former  responsibility  for  the  latter's 
act,  can  result  only  from  considering  the  driver  as  the  servant  of 
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the  passenger;  and  the  driver  cannot  be  converted  into  his 
servant  for  the  single  purpose  of  preventing  the  passenger  from 
bringing  suit  against  a  third  party  whose  negligence  has  co- 
operated with  that  of  the  driver  in  the  production  of  the  injury. 
The  identification  must  be  so  complete  that  the  passenger  would 
not  only  be  debarred  from  a  suit  against  the  proprietor  of  the 
coach  for  the  driver's  negligence  in  the  particular  instance,  but 
would  also  be  responsible  to  third  persons  for  injuries  sustained 
by  the  carelessness  of  the  driver  in  the  course  of  the  journey. 
Quarman  v.  Burnett,  supra^  and  kindred  cases  show  that  the 
relation  of  master  and  servant  is  not  created  by  such  a  hiring, 
and  that  such  a  responsibility  does  not  arise  from  an  employment 
under  it.  "There  may/*  as  was  said  by  Baron  Parke  in  Quarman 
V.  Burnett,  supra,  "  be  special  circumstances  which  may  render 
the  hirer  of  horses  and  servants  responsible  for  the  neglect  of  a 
servant,  though  not  liable  by  virtue  of  the  general  relation  of 
master  and  servant.  He  may  become  so  by  his  own  conduct,  as 
by  taking  the  actual  management  of  the  horses,  or  ordering  the 
servant  to  drive  in  a  particular  manner  which  occasions  the  dam- 
age complained  of,  or  to  absent  himself  at  one  particular  moment, 
and  the  like,"  McLaughlin  v.  Pryor,  4  M.  &  G.  48;  S.  C,  i  Car. 
&  M.  354,  is  a  precedent  of  an  action  successfully  prosecuted 
against  the  hirer  of  a  carriage  and  horses  for  a  trespass  committed, 
by  the  driver,  who  was  the  servant  of  the  man  who  let  the  car- 
riage—  the  defendant's  liability  for  the  driver's  act  being  enforced 
on  the  ground  that  he  sat  upon  the  box  and  countenanced, 
encouraged  and  assented  to  the  driver's  act,  and  made  the  latter's 
negligent  act  his  own.  It  may  also  be  that  a  passenger  in  a 
hired  coach  may,  by  words  or  conduct  at  the  time,  so  sanction 
or  encourage  a  special  act  of  rash  or  careless  driving  as  to  com- 
mit an  act  of  negligence  which  will  debar  him  from  a  suit  against 
a  third  person  for  an  injury  resulting  from  the  co-operating  neg- 
ligence of  both  parties.  But  for  whatever  purpose  the  negli- 
gence is  invoked,  whether  as  a  cause  of  action  for  an  injury  done 
by  the  driver,  or  as  contributing  negligence  to  bar  an  action  by 
the  passenger  against  a  third  person  for  an  injury  sustained,  the 
negligence  to  be  imputed  to  the  passenger  rr\ust  be  such  as  arises 
in  some  manner  from  his  own  conduct.  Tk  t\eg^^8^^^^  ^^  ^^^ 
driver,  without  some  co-operating  negliget^  Wvs  P^^^»  caunot. 

be  imputed  to  the  passenger  in  virtue  of  tK    ^        \e  ^^^  ^^  Vvuitv^ 
If  the  law  were  otherwise,  not  only  the  \^  S\^^t  tV^^  co^.Ocv,^*^ 
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also  all  the  passengers  in  it,  would  be  under  a  constraint  to 
mount  the  box  and  superintend  his  conduct,  the  conduct  of  the 
driver,  in  the  management  and  control  of  his  team,  or  be  put  for 
remedy  exclusively  to  an  action  against  the  irresponsible  driver 
or  equally  irresponsible  owner  of  a  coach  taken,  it  may  be,  from 
a  coach-stand,  for  the  consequences  of  any  injury  which  was  the 
product  of  the  co-operating  wrongful  acts  of  the  driver  and  of  a 
third  person,  and  that,  too,  though  the  passenger  were  ignorant 
of  the  character  of  the  driver,  and  of  the  responsibility  of  the 
owner  of  the  team,  and  strangers  to  the  route  over  which  they 
were  to  be  carried. 

In  this  case  there  were  no  special  circumstances  which  would 
make  the  driver's  negligent  act  the  act  of  the  plaintiff.  The 
plaintiff  hired  the  coach  to  carry  himself  and  four  nieces  to  a 
particular  place.  The  journey. was  along  a  public  road  not 
specially  dangerous,  except  in  the  fact  that  it  crossed  the  defend- 
ant's railroad.  The  coach  was  an  ordinary  closed  coach  with  two 
seats  inside  and  a  driver's  box  in  front,  and  a  window  on  each 
side.  The  plaintiff  and  two  of  his  nieces  occupied  the  back  seat. 
The  plaintiff  testified  that  he  told  the  driver  before  starting  to 
be  careful  about  crossing  the  railroad ;  that  the  driver  slackened 
up  as  he  approached  the  crossing;  that  he  (the  plaintiff)  listened 
all  the  time,  and  made  it  his  particular  business  to  look  and  see 
whether  any  train  was  coming;  that  he  did  not  hear  any  whistle 
or  bell  or  the  approaching  train,  and  was  not  aware  of  the 
approach  of  the  train  uintil  it  was  right  upon  them.  If  the  driver 
was  negligent  in  venturing  upon  the  track,  the  plaintiff  neither 
encouraged  his  negligent  act  nor  did  he  contribute  to  it  by  any 
negligence  of  his  own.  The  judge's  refusal  to  charge  that  the 
driver's  negligence  was  imputable  to  the  plaintiff  was  correct. 

The  judgment  should  be  affirmed. 

For  affirmance :  The  Chancellor,  Chief  Justice,  Depue, 
Dixon,  Magie,  Reed,  Scudder,  Van  Svckel,  Brown, 
Clement,  Cole,  Paterson,  Whitaker;  for  reversal: 
None. 

COLLISION  BETWEEN  WAGON  AND  TRAIN  AT  CROSS- 
ING—DUTY OF  RAILROAD  COMPANY  AS  TO  SIGNALS 
AT  CROSSING.  —In  NEW  YORK,  LAKE  ERIE  AND  WESTERN 
R'Y  CO.  V.  RANDEL,  47  N.  J.  L.  (18  Vr.)  144  (1885),  collision  at 
crossing,  plaintiff  being  injured  while  driving  across  track,  judgment 
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for  plaintiff  was  afiBrmed.  The  syllabus  to  the  report  states  the 
case  as  follows: 

"  I.  Where  a  railroad  company  has  created  extra  danger,  it  is 
bound  to  use  extra  precautions;  and  if  the  track  is  put  in  a  position 
where  the  trains,  when  close  to  their  transit  over  a  public  street  or 
road,  cannot  be  seen,  that  is  an  extra  danger  calling  for  more  than 
ordinary  cautionary  signals. 

"2.  It  was  not  error  in  the  court,  in  such  a  case,  to  refuse  to 
charge  that  under  the  circumstances  the  company  had  discharged 
its  whole  duty  to  those  of  the  public  who  had  occasion  to  use  the 
track  at  that  place,  by  merely  ringing  the  bell  at  the  crossing. 

"  Where  a  traveler  was  crossing,  in  a  wagon,  the  tracks  of  a  rail- 
road in  a  place  of  extra  danger,  and  the  flagman  did  not  notify  him 
of  the  coming  of  the  train  until  after  he  had  begun  to  cross  the 
tracks,  and  the  traveler  then  misunderstood  the  warning  and  went 
forward  when  he  ought  to  have  retreated:  Jleld^  that  such  misun- 
derstanding should  not,  under  the  circumstances,  be  imputed  to 
him  as  negligence." 

BERRY  V.  PENNSYLVANIA  RAILROAD  COMPANY 

Court  of  Errors  and  Appeals^  New  Jersey^  March  Term^  1886. 

[Reported  in  19  Vr.  (48  N.  J.  L.)  141.J 

TRAIN  COLLIDING  WITH  WAGON  AT  CROSSING  — DUTY  OF  TRAV- 
ELER  AT  CROSSING  — CONTRIBUTORY  NEGLIGENCE  NOT  EX- 
CUSED BY  ABSENCE  OF  FLAGMAN.  —  i.  A  person  about  to  cross  a 
railroad  track  is  charged  with  the  duty  of  looking  and  listening  for  the 
approach  of  trains. 

a.  He  is  also  charged  with  the  duty  of  looking  for  a  flagman  and  obeying  the 
signals  he  gives,  if  given  in  time  to  avoid  collision. 

3.  Where  he  knows  that  a  flagman  is  habitually  stationed  at  a  crossing,  and 

upon  looking  finds  that  the  flagman  is  not  al  his  post,  giving  signal  of 
danger,  he  has  a  right  to  presume  that  a  train  is  not  about  to  pass. 

4.  But  absence  or  negligence  of  a  flagman  will  not  excuse  the  traveler  about 

to  cross  the  track  from  looking  both  ways  and  listening  (i). 

5.  If,  at  the  close  of  plaintiff's  evidence,  it  clearly  appears  that  he  has  failed  in 

the  duties  above  stated,  or  in  either  of  them,  and  contributed  in  any  degree 
to  the  accident,  he  should  be  nonsuited. 

6.  But  if  some  negligence  on  part  of  the  plainti£F  does  not  cle^.w  appear*  ^^ 

question  should  go  to  the  jury. 

7.  In  this  cause  it  does  not  appear  that  there  was  any  carel^^  oa  p^^^  ^^ 

plaintiff.  "^^^llCft*  ^ 

(Official  syllabus  to  the  Report^ 


I.  See  alto  Peno.  R.  R.  Co.  v.  Righter,  42  N.  J.  L.  x8o    ^  ^  ^^' 
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On  error  to  the  Supreme  Court.  The  facts  are  stated  in  the 
opinion.    Judgment  of  nonsuit  reversed. 

R.  V.  LiNDABURY,  for  plaintiff  in  error. 

M.  Beaseley,  Jr.,  for  defendants  in  error. 

Parker,  J.  —  At  the  trial  of  this  cause  the  plaintiff  was  non- 
suited, because  at  the  close  of  his  evidence  the  court  was  of 
opinion  that  contributory  negligence  had  been  proved. 

The  accident  occurred  in  the  forenoon  of  the  2d  day  of  Octo- 
ber, 1883,  at  a  crossing  in  the  city  of  Elizabeth.  It  was  a  rainy 
morning.  The  train  which  caused  the  injury  complained  of  was 
running  at  a  rapid  rate  of  speed.  There  were  numerous  obstruc- 
tions to  the  view  near  the  track  of  defendant's  railroad.  The 
foliage  on  the  trees  was  at  the  time  very  dense.  The  crossing 
was  a  dangerous  one.  A  flagman  had  been  stationed  there  by 
the  defendants.  The  plaintiff  had  a  right  to  cross  the  railroad 
at  that  place  if,  in  so  doing,  he  exercised  care  to  avoid  collision 
with  trains  of  the  company.  By  law  the  plaintiff  was  charged 
with  the  duty  of  looking  and  listening  before  he  attempted  to 
cross.  He  was  also  charged  with  the  duty  of  observing  and  giv- 
ing heed  to  signals  of  the  flagman,  if  any  were  made  in  time  to 
avoid  accident.  If  he  failed  in  these  duties,  or  either  of  them, 
and  by  such  failure  contributed  to  the  accident  in  any  degree, 
he  should  have  been  nonsuited ;  for  although  contributory  neg- 
ligence is  matter  of  defense,  yet  if  it  clearly  appear  at  the  close 
of  the  plaintiff's  evidence,  the  court  should  nonsuit.  Careless- 
ness on  the  part  of  one  crossing  a  railroad  track  may  result  not 
only  in  injury  to  himself,  but  may  also  be  the  means  of  maiming 
or  killing  many  travelers,  and  therefore  the  courts  must  hold  the 
law  strictly  against  him  who  is  proved  to  have  been  careless.  Is 
there  such  proof  in  this  case,  is  the  question. 

The  plaintiff  swears  that  before  he  attempted  to  cross  the  rail- 
road he  stopped  his  horse  nine  or  ten  feet  from  the  track,  looked 
both  ways  and  listened,  but  neither  saw  nor  heard  a  train 
approaching.  He  was  seated  in  the  front  part  of  a  wagon,  with 
the  front  curtains  up.  He  also  says  that  when  he  looked  he  saw 
as  far  on  the  track  as  the  obstructions  to  the  view  would  permit, 
but  did  not  see  any  train  approaching,  nor  heard  the  sound  of 
bell  or  whistle.  There  is  no  evidence  to  show  that  these  statu- 
tory signals  were  given. 

The  plaintiff  had  frequently  passed  over  that  crossing  and 
knew  that  a  flagman  was  habitually  stationed  there.     He  had  a 
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right  to  presume  that  if  a  train  was  about  to  pass,  the  flagman 
would  be  at  the  crossing  giving  the  customary  signals  of  danger. 

The  plaintiff  swears  that  before  he  attempted  to  go  over  the 
track  he  had  full  view  of  the  crossing;  that  he  looked  to  see  if 
the  flagman  was  there,  and  that  no  flagman  was  in  sight ;  that 
not  seeing  a  flagman,  he  started  to  drive  across  the  railroad ;  that 
when  his  horse  had  gotten  on  the  first  main  track,  he  for  the  first 
time  saw  the  flagman  running  towards  him,  with  an  umbrella 
raised  in  one  hand  and  a  flag,  not  unfurled,  in  the  other;  that  the 
flagman  did  not  wave  the  flag,  but  ran  up  to  the  horse  and 
struck,  or  motioned  to  strike  his  head  with  the  umbrella  or  flag, 
which  action  he  says  stopped  or  checked  the  horse ;  that  at  this 
juncture  he,  for  the  first  time,  saw  the  locomotive  of  an  approach- 
ing train  within  a  few  feet  of  him,  and  that  he  whipped  the  horse 
to  get  out  of  the  way  of  the  train,  but  was  so  delayed  by  the 
action  of  the  flagman  before  stated  that  he  could  not  prevent  the 
collision.  The  locomotive  struck  the  hind  wheel  of  the  wagon, 
by  means  of  which  the  plaintiff  was  thrown  out  and  injured. 

The  plaintiff  also  swears  that  when  he  first  saw  the  flagman  he 
was  in  such  a  position  as  to  make  it  impossible  to  turn  or  back 
the  horse  so  as  to  escape. 

The  testimony  of  the  other  witnesses  who  were  present  at  the 
time  of  the  accident  fully  corroborates  the  statements  of  the 
plaintiff  as  to  all  material  facts.  James  Styles  says  he  saw  the  flag- 
man running  from  near  the  flag-house,  and  at  that  time  the 
horse  and  wagon  were  on  the  track.  The  flagman  had  something 
in  his  hand,  not  unfurled,  with  which  he  struck,  or  made  a  pass 
at  the  head  of  the  horse,  which  checked  him,  and,  as  the  flagman 
stopped  the  horse,  the  engine  struck  the  hind  part  of  the  wagon. 
Alexander  Dick,  another  witness,  says  that  he  saw  the  flagman 
in  the  act  of  approaching  plaintiff  with  an  umbrella  raised  in  one 
hand,  and  a  flag  in  the  other,  and  at  that  time  the  feet  of  the 
horse  were  on  the  track ;  that  the  flagman  made  passes  at  the 
horse,  which  caused  him  to  delay.  This  witness  also  says  that 
he  had  a  full  view  of  the  crossing,  and  did  not  see  the  flagman 
there  until  he  saw  him  run  at  the  horse  when  the  horse  was  on 
the  track.  Joseph  J.  Ogden,  another  witness,  also  saw  the  acci- 
dent, and  he  says  that  the  plaintiff,  before  he  undertook  to  cross 
the  track,  stopped  and  looked,  and  at  that  time  there  was  no 
flagman  visible  at  the  crossing ;  that  he  saw  the  flagman  run  out 
when  the  plaintiff  was  just  starting  on  the   Ofossi^S*  ^^^  ^^^^ 
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the  horse  was  right  over  the  rails,  and  part  of  the  wagon  on  the 
track.  This  witness  further  says  that  the  flagman  stopped  the 
horse  so  that  he  could  not  get  over  in  time,  and  that  the  horse 
was  on  the  first  main  track  when  the  flagman  started  from  the 
flag-house.  John  Irving  swears  that  he  saw  the  plaintiff  stop 
before  driving  on  the  track  two  or  three  yards  back.  He  says 
that  at  that  time  he  had  a  view  of  the  crossing,  and  the  flagman 
was  not  there.  He  says  further  that  he  saw  plaintiff  start  to  go 
across  the  track,  and  afterwards  he  saw  the  flagman  start  out  of 
the  flag-house  towards  the  horse,  with  an  umbrella  in  one  hand 
and  a  flag  in  the  other,  and  that  the  horse  was  then  on  the  first 
main  track,  and  the  wagon  on  the  switch  track,  and  that  when 
the  flagman  came  up  the  horse  came  to  a  standstill. 

From  the  testimony  it  is  clear  that  the  flagman  was  not  on  the 
crossing  giving  the  customary  signal  of  danger  when  the  plaintiff 
approached  the  line  of  the  track;  that  the  plaintiff,  when  within 
a  few  feet  of  the  track,  stopped  and  looked  both  ways  and  lis- 
tened; that  the  flagman  did  not  start  from  the  flag-house  until 
plaintiff's  horse  had  gotten  on  the  first  track ;  that  he  did  not 
then  give  the  customary  signal  with  the  unfurled  flag,  and  that 
the  flagman  who,  without  warning,  allowed  the  plaintiff  to  drive 
on  the  track,  so  far  as  not  to  be  able  to  turn  or  back  with  safety, 
then  checked  the  horse  to  such  extent  as  to  prevent  escape  from 
the  collision. 

I  am  at  a  loss  to  see  that  the  plaintiff,  in  attempting  to  cross 
the  track,  under  such  circumstances,  was  guilty  of  any  negligence 
whatever.  It  is  true  that  negligence  of  a  flagman  will  not  excuse 
the  traveler  who  attempts  to  cross  the  track  of  a  railroad  from 
looking  both  ways  and  listening.  He  must  not  rely  entirely  on 
the  flagman.  In  this  case  it  is  proved  that  the  plaintiff  did  look 
and  listen.  He  not  only  looked  for  the  flagman  at  the  crossing, 
but  he  stopped  his  horse  and  looked  up  and  down  the  track 
before  he  undertook  to  drive  over. 

It  may  be  said  that  plaintiff  could  have  seen  the  train  approach- 
ing before  he  drove  on  the  track  if  he  had  looked,  and  if  he  did 
not  see  the  train  he  is  chargeable  with  not  looking.  The  plain- 
tiff swears  that  he  did  look,  and  did  not  see  the  train  until  it  was 
almost  upon  him.  Is  there  evidence  to  show  that  the  plaintiff's 
testimony  in  this  respect  is  not  true?  It  is  shown  that  at  con- 
siderable distance  from  the  crossing  a  person  approaching  the 
railroad  where   the  plaintiff   was   driving,  if  he   looks  towards 
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Newark,  may  see  the  track  for  several  hundred  feet.  But  at  that 
point  the  train  would  not  be  near  enough  for  plaintiff  to  see  it, 
judging  from  the  speed  it  was  going.  After  passing  that  point 
of  observation,  the  obstructions  along  the  track  prevent  a  view 
of  the  train  until  almost  on  the  crossing.  About  nine  or  ten  feet 
from  the  track  there  is  a  space  among  the  branches  of  the  trees 
about  eighteen  inches  long,  where  a  view  of  a  part  of  the  track 
can  be  had  when  the  leaves  are  off,  or  partially  off,  the  trees. 
The  observations  of  all  the  witnesses  (except  the  plaintiff)  who 
testify  on  that  subject  were  made  when  the  trees  were  not  clothed 
with  dense  foliage.  No  one  swears  that  an  approaching  train 
could  be  seen  through  that  opening  on  the  2d  day  of  October, 
1883.  The  plaintiff  swears  that  on  that  day,  before  he  drove  on 
the  track,  he  stopped  and  looked  at  that  place  and  did  not  see 
the  train.  At  that  season  of  the  year  the  foliage  is  luxuriant. 
It  was  raining,  and  the  leaves  and  branches  must  have  drooped 
somewhat.  At  all  events,  the  only  witness  who  speaks  of  obstruc- 
tions to  the  vision  at  that  point  on  that  day  swears  he  could  not 
see  the  train.  The  conclusion  from  his  evidence  is  that  the 
opening,  sometimes  eighteen  inches  long,  was,  on  the  2d  of 
October,  1883,  closed  so  as  to  obstruct  the  vision. 

Upon  the  facts  proved  in  this  cause  the  case  should  not  have 
been  taken  from  the  jury.  The  plaintiff  took  every  precaution 
to  prevent  accident  that  a  careful  man  would  take  when  about 
to  cross  a  railroad. 

It  certainly  is  not  clear  that  the  plaintiff  was  in  the  least  degree 
careless,  and  where  some  contributory  negligence  does  not  clearly 
appear,  that  question  should  go  to  the  jury. 

The  judgment  of  nonsuit  is  reversed. 

For  affirmance:  The  Chief  Justice,  Knapp,  Magie, 
Clement,  Paterson,  Whitaker.  6;  for  reversal:  The  Chan- 
cellor, Parker,  Reed,  Scudder,  Brown,  Cole, 
McGregor,  7. 

COLLISION  AT  CROSSING  —  CONTRIBUTORY  NEGLI- 
GENCE —  NONSUIT.  —  In  MERKLE,  Adm'X,  v.  NEW  YORK, 
LAKE  ERIE  AND  WESTERN  R.  R.  CO.,  and  SCHWINGE  V. 
NEW  YORK,  LAKE  ERIE  AND  WESTERN  R.  R.  CO.,  49  N.  J.  L. 
(20  Vr.)  473  (1887),  one  of  the  actions  being  for  death  of  person 
who,  while  driving  wagon,  was  killed  in  collision,  and  the  other 
action  being  for  damages  to  wagon  caused  by  colWsion  with  train  at 
Vol.  XII— x8 
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crossing,  judgment  of  nonsuit  in  both  cases  was  affirmed.  The  case 
is  stated  in  the  syllabus  to  the  report  as  follows:  **  A.,  driving  a 
covered  wagon  in  which  there  were  boxes  containing  a  large  number 
of  loose  bottles,  which  rattled  with  the  motion  of  the  wagon,  in 
attempting  to  cross  a  railroad  track  upon  which  he  could  not  see 
an  approaching  train  until  he  came  within  six  or  eight  feet  of  the 
track,  was  killed.  Held^  that  he  was  guilty  of  contributory  negli- 
gence; inasmuch  as  he  could  not  see  an  approaching  train  any  con- 
siderable distance  from  the  track,  ordinary  prudence  required  him 
to  stop  the  noise  of  his  wagon  when  he  was  near  enough  to  the 
railroad  to  ascertain  by  listening  whether  there  was  any  danger  or 
not," 

COLLISION  BETWEEN  WAGON  AND  STREET  CAR.  —  In 
NORTH  HUDSON  COUNTY  R'Y  CO.  v.  ISLEY,  49  N.  J.  L.  (20 
Vr.)  468  (1887),  collision  between  wagon  and  street  car^  judgment 
for  plaintiff  was  affirmed.  It  was  held  that  "  when  a  horse  car  is 
passing  on  its  track  in  a  public  highway,  it  is  the  duty  of  the  driver 
of  any  vehicle  to  remove  such  vehicle  from  the  track  in  time  to 
give  free  passage  to  the  car.  When  the  driver  should  begin  to  turn 
his  vehicle  from  the  track  must  depend  on  the  circumstances,  on 
which  the  driver  must  exercise  a  reasonable  judgment  and  do  what 
a  prudent  man,  diligent  to  give  free  passage  to  the  car,  would  do." 

In  the  action  by  Isley  and  Wife  against  the  same  defendant  the 
same  points  were  presented,  and  judgment  for  plaintiffs  affirmed,  as 
in  preceding  paragraph.  North  Hudson  County  R'y  Co.  v,  Isley, 
49  N.  J.  L.  (20  Vr.)  470. 

COLLISIONS  BETWEEN  VEHICLES  AND  TRAINS  AND 

STREET   CARS 

Vehicle  damaged  in  collision, 

Delaware,  Lackawanna  and  Western  R.  R.  Co.  v.  Shelton, 
55  N.  J.  L.  (26  Vr.)  342  (1893),  collision  between  train  and  vehicle 
at  street  crossing;  vehicle  damaged ;  judgment  for  plaintiff  affirmed. 

Collision  at  crossing  —  Contributory  negligence, 

Pennsylvania  R.  R.  Co.  v,  Goodenough,  55  N.  J.  L.  (26  Vr.) 
577  (1893),  collision  at  crossing,  where  wife  was  injured  while  driv- 
ing with  husband;  held^  that  contributory  negligence  of  husband 
defeats  recovery  in  action  for  injury  to  wife;  judgment  for  plaintiff 
reversed. 

See  also  Goodenough  v.  Pennsylvania  R.  R.  Co.,  55  N.  J.  L. 
(26  Vr.)  596  (1893);  action  by  husband  for  injuries  to  himself;  error 
to  nonsuit. 
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Train  colliding  with  vehicle  —  Person  driving  killed. 

Pennsylvania  R.  R.  Co.  v.  Middleton,  Adm'r,  57  N.  J.  L,  (28 
Vr.)  154  (1894),  collision  between  wagon  and  train  at  crossing  and 
person  driving  killed;  motion  to  nonsuit  properly  refused. 


Collision  at  crossing  —  Failure  to  look  and  listen, 

Pennsylvania  R.  R.  Co.  v,  Leary,  56  N.  J.  L.  (27  Vr.)  705  (1894), 
collision  between  train  and  wagon  at  crossing;  failure  to  look  and  [ 

listen;  contributory  negligence;  judgment  for  plaintiff  reversed.  \ 

Collision  between  fire  truck  and  street  car,  I 

Consolidated  Traction  Co.  v,  Chenowith,  58  N.  J.  L.  (29  Vr.) 
416  (1896),  collision  between  fire  truck  and  street  car  and  driver 
of  truck  injured;  judgment  for  plaintiff  affirmed. 

Vehicle  damaged  in  collision  with  street  car. 

Consolidated  Traction  Co.  v.  Reeves,  58  N.  J.  L.  (29  Vr.)  573 
(1896),  collision  between  street  car  and  vehicle;  verdict  in  Hudson 
Common  Pleas  f 09  plaintiff  for  damages  to  his  horse  and  wagon ; 
affirmed. 

Collision  between  wagon  and  street  car. 

Consolidated  Traction  Co.  v,  Lambertson,  59  N.  J.  L.  (30  Vr.) 
397  (1896),  collision  between  wagon  and  street  car;  judgment  for 
plaintiff  affirmed. 

New  Jersey  Electric  R'y  Co.  v.  Miller,  59  N.  J.  L.  (30  Vr.) 
423  (1896),  collision  between  wagon  and  trolley  car;  judgment  for 
plaintiff  reversed  for  erroneous  instruction  as  to  right  of  way  of 
vehicle. 

Collisions  and  crossings.  See  also  the  following  New  Jersey  cases: 
N.  Y.,  L.  E.  &  W.  R.  R.  Co.  v.  Leaman,  25  Vr.  (54  N.  J.  L.)  202; 
Hackett  v,  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  29  Vr.  (58  N.  J.  L.)  4; 
Consolidated  Traction  Co.  v,  Haight,  30  Vr.  (59  N.  J.  L.)  577;  Ham- 
ilton V,  Del.,  L.  &  W.  R.  R.  Co.,  21  Vr.  263;  Blaker  v,  Rec'r  of  N. 
J.  Midland  R'y  Co.,  3  Stew.  240;  Palys  v.  Erie  R'y  Co.,  3  Stew. 
604,  5  Stew.  302. 

COLLISION  AT  CROSSING  —  CHILDREN  KILLED  — EX- 
CESSIVE DAMAGES.  —  In  TELFER,  Adm'r,  v.  NORTHERN 
RAILROAD  CO.,  i  Vr.  (30  N.  J.  L.)  188  (1862),  an  action  for  dam- 
ages  for  death  of  plaintiff's  son,  fifteen  years  old,  who,  while  cross- 
ing defendant's  track  in  a  wagon  at  a  crossing  was  struck  and  killed 
by  a  train,  and  another  action  brought  at  same  time  for  death  of 
another  son  thirteen   years  old,  caused  by  tht    s&tDC    action,   it 
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appeared  that  the  two  actions  were  tried  together  at  the  Hudson 
Circuit,  and  verdict  rendered  for  plaintiff  in  both  cases,  damages 
being  assessed  at  $936  and  $1,056  respectively.  On  defendant's 
motion  to  show  cause  why  verdicts  should  not  be  set  aside  the 
Supreme  Court  set  the  same  aside  on  ground  of  excessive  damages. 

The  ruling  in  the  Telfer  case  (as  per  syllabus  to  the  report)  is  as 
follows: 

"  I.  When  a  railroad  company  is  sued  for  damages  sustained  by 
a  collision  on  their  road,  induced  by  the  negligence  of  the  company 
or  their  agents,  and  it  appears  that  the  party  injured  was  himself 
guilty  of  such  negligence,  or  want  of  reasonable  care  as  contributed 
to  the  doing  of  the  injury,  there  can  be  no  recovery. 

"  2.  In  crossing  ordinary  roads  caution  and  care  are  chiefly 
demanded  to  avoid  running  against  or  over  anybody  else;  in  cross- 
ing railroads  it  is  exacted  to  avoid  being  run  over  yourself.  In  the 
former  case  the  blame  attaches  prima  facie  to  the  party  doing  the 
injury;  in  the  latter  it  attaches,  in  the  first  instance,  to  the  party 
obstructing  the  track.     {Per  Van  Dyke,  J.) 

•*  3.  In  an  action  under  the  statutes  to  recover  damages  for  death 
caused  by  negligence,  only  the  pecuniary  loss  or  injury  sustained 
by  the  plaintiff  can  be  allowed;  and  in  estimating  that  the  chances 
of  health  and  life  are  to  be  considered  in  connection  with  the  value 
of  services. 

In  the  Telfer  case,  supra^  the  reciprocal  duties  of  railway  com- 
panies and  persons  crossing  their  roads  are  fully  discussed.  The 
New  Jersey  cases  cited  in  the  opinions  are  Moore  v.  Central  R.  R. 
Co.,  4  Zab.  268,  853;  Runyon  v.  Central  R.  R.  Co.,  i  Dutcher,  556, 
which  cases  are  reported  with  the  New  Jersey  cases  in  this  volume 
of  Am.  Neg.  Cas. 


NEW  JERSEY  R.  R.  AND  TRANSPORTATION 

COMPANY  V.  WEST(i). 

Supreme  Courts  New  Jersey^  November  Term^  1866, 
[Reported  in  3  Vr.  (32  N.  J.  L.)  91.] 

BOY  STRUCK  BY  TRAIN  WHILE  CROSSING  TRACK  —  GROSS  NEGLI- 
GENCE.  —  T.  The  passage  of  two  trains  in  opposite  directions,  along  con- 
tiguous tracks,  in  a  populous  city,  so  as  to  meet  at  or  near  a  crossing 
properly  used  by  foot  passengers,  without  the  presence  of  a  flagman,  and 
without  lessening  their  speed,  held  to  justify  a  jury  in  determining  that 

I.  See  the  West  case,  in  the  Court  of  Errors  and  Appeals  (4  Vr.  430),  case 
next  reported  herein. 
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the  railway  company  was  guilty  of  culpable  negligr^nce,  although  flagmen 
were  kept  at  a  place  designated  in  a  city  ordinance,  and  the  speed  did  not 
exceed  what  was  authorized  for  one  train  by  the  ordinance. 
S.  The  juiy  held  to  be  justified  in  exonerating  the  plaintifif  from  the  charge  of 
negligence,  when  he  was  struck  by  one  of  the  trains,  while  he  was  endeav- 
oring to  guard  against  injury  from  the  other. 
{Official  syllabus  to  the  Report.) 

Action  on  the  case,  and  rule  to  show  cause,  etc.  Rule  dis- 
charged.  Judgment  for  plaintiff.  '  *  The  suit  was  brought  by  the 
plaintiff  to  recover  damages  for  injuries  sustained  from  being 
struck  on  the  head  by  one  of  defendants'  engines,  within  the 
city  of  Newark.  The  jury  gave  a  verdict  of  $3, OCX)  damages 
against  the  defendants.  A  rule  to  show  cause  why  there  should 
not  be  a  new  trial  was  obtained,  and  was  argued  before  the  Chief 
Justice  and  Justices  Haines,  Elmer  and  Bedle." 

J.  P.  Jackson  and  Bradley,  for  defendants. 

Silas  Whitehead,  for  plaintiff. 

Elmer,  i.  —  The  plaintiff's  action  in  this  case  was  for  injuries 
occasioned  by  one  of  the  defendants'  engines  striking  him  on 
the  head,  within  the  limits  of  the  city  of  Newark,  on  the  after- 
noon of  July  20th,  1864.  A  verdict  having  been  rendered  in  his 
favor,  and  his  damages  assessed  at  three  thousand  dollars,  several 
reasons  have  been  insisted  on  for  setting  aside  this  verdict  and 
awarding  a  new  trial. 

In  the  first  place,  it  was  urged  that  the  evidence  did  not  war- 
rant the  jury  in  finding  that  the  agents  of  the  company  had  been 
guilty  of  any  culpable  negligence. 

It  appeared  that  the  plaintiff,  a  boy  of  the  age  of  thirteen 
years  and  seven  months,  living  near  the  road,  who  had  been 
sometimes  seen  to  jump  on  the  cars  as  they  passed,  had  been 
sent,  by  his  grandparent,  across  the  railroad  avenue  to  procure  a 
basket  of  shavings,  and  while  in  the  act  of  returning,  was  struck 
by  an  engine,  attached  to  a  regular  train,  proceeding  at  the  usual 
time,  from  the  direction  of  Elizabeth  city  towards  New  York. 
The  boy's  attention  appeared  to  be  directed  to  a  train  which  at 
the  same  time  was  coming  from  the  opposite  direction,  on  a 
track  near  to  and  east  of  that  on  which  the  Elizabeth  train  was 
running,  so  that  he  did  not  see  or  hear  that  train ;  and  it  was  also 
testified  that  he  was  a  little  hard  of  hearing.  The  train  coming 
from  New  York  was  the  express  train,  and  was  said,  by  the 
plaintiff's  witnesses,  to  be  ruunin^r  at  the  rate  of  about  twenty- 
five  miles  an  hour,  anJ  made  a  great  deal  of  iXoWe  wltl^  the 
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whistle  and  bell,  while  the  other  train,  said  to  be  running  at  the 
rate  of  about  fifteen  miles  an  hour,  was  not  heard  to  ring  a  bell 
or  blow  a  whistle,  until  just  as  the  boy  was  struck.  No  evidence 
was  produced  by  the  defendants  which  materially  contradicted 
these  statements,  except  so  far  as  might  be  inferred  from  the 
fact  that  the  trains  were  accustomed  to  stop  at  a  station  about 
600  feet  distant  from  the  place  of  the  accident. 

No  street  crossed  the  railroad  avenue  at  the  place  where  the 
boy  was  walking;  but  planks  had  been  laid,  by  direction  of  the 
president  of  the  company,  for  the  convenience  of  foot  passers, 
upon  which  he  was  attempting  to  cross,  and  which  were  opposite 
to  and  corresponded  with  a  street  called  Johnson  street,  extend- 
ing eastward  from  the  railway.  There  were  public  streets  on 
each  side  of,  and  parallel  to,  the  railway  tracks.  No  flagman 
was  stationed  at  this  crossing,  but  there  were  flagmen  at  all  the 
crossings  designated  in  an  ordinance  of  the  city  regulating  that 
matter,  and  this  ordinance  provided  that  such  directions  being 
complied  with,  the  company  should  be  allowed  to  run  their 
trains  at  a  rate  of  speed  not  exceeding  twenty  miles  per  hour,  as 
to  their  mail  or  express  trains,  and  should  not  be  limited  in  the 
speed  of  their  way  trains  to  less  than  fifteen  miles  an  hour. 

There  was  evidence  that  the  express  train  was  running  at  a 
rate  exceeding  twenty  miles,  which  it  would  seem  the  defendants 
might  have  contradicted  if  it  was  not  true ;  and  there  was  also 
evidence  that  the  Elizabeth  train  that  struck  the  boy  gave  no 
proper  warning  by  their  whistle  or  bell. 

But  throwing  these  circumstances  out  of  the  case,  I  think  the 
jury  were  warranted  in  considering  the  absence  of  a  flagman,  or 
some  other  means  of  protecting  persons  crossing  at  a  place  where 
trains  sometimes  met  and  continued  their  ordinary  speed  within 
the  limits  of  a  populous  city  as  culpable  negligence.  The  ordi- 
nance upon  which  the  defendants  so  much  rely,  and  which  they 
claim  to  have  strictly  complied  with,  does  not  refer  to,  or  by  any 
fair  inference  authorize,  the  running  of  two  trains,  on  contiguous 
tracks,  in  opposite  directions,  so  as  to  pass  each  other  at  the  rates 
of  speed  mentioned.  A  speed  that  would  be  safe  for  one  train 
alone  might  be  exceedingly  dangerous  if  kept  up  by  two  at  the 
same  place.  That  it  was,  in  fact,  highly  dangerous  was  clearly 
shown  by  the  evidence  in  this  case. 

In  coming  to  this  conclusion,  I  do  not  overlook  the  fact,  so 
manifest  in  the  judicial  experience  of  this  country  and  England^ 
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that  the  sympathy  of  jurors  is  found  very  often  to  overmaster 
their  judgments,  so  as  to  require  very  watchful  vigilance  by  the 
courts,  to  prevent  great  injustice  to  railway  companies,  who  arc 
required  by  the  public  sentiment,  largely  participated  in  by  the 
jurors  themselves,  to  keep  up  a  high  rate  of  speed.  This  court 
has  never  failed  to  maintain  such  vigilance,  and  is  not  likely  to 
relax  it.  But  to  take  every  case,  however  complicated  in  its 
details,  and  doubtful  as  to  its  true  character,  from  the  decision 
of  the  jury,  or  to  interfere  with  that  decision  when  not  manifestly 
wrong,  would  be  quite  as  great  errors,  and  quite  as  dangerous  to 
the  community,  as  to  err  in  the  other  direction. 

Railways  are  a  great  public  benefit,  and  for  the  sake  of  that 
benefit  our  citizens  cheerfully  submit  to  the  dangers  that  neces- 
sarily result.  But  the  fact  that  even  when  carefully  managed 
they  are  liable  to  do  great  injury  to  innocent  individuals  makes 
it  very  important  that  every  departure  from  the  care  and  dili- 
gence justly  demanded  of  them  should  be  promptly  and  sternly 
rebuked.  The  true  limit  of  discrimination  between  the  court 
and  jury  in  deciding  such  questions  came  under  the  consideration 
of  the  Court  of  Errors,  in  the  case  of  the  Central  Railroad  Co.  v. 
Moore,  4  Zab.  824.  (i)  The  charge  of  the  judge  in  this  case  was  in 
conformity  with  the  ruling  in  that  case,  and  in  my  opinion  the 
evidence  upon  the  question  of  negligence  was  properly  submitted 
to  them  and  rightly  decided  by  the  jury. 

In  the  second  place,  it  was  insisted  that  the  plaintiff  was  him- 
self guilty  of  negligence,  and  is  thus  precluded  from  any  right  of 
recovery. 

The  judge  was  asked  to  charge  that  the  plaintiff,  by  being  on 
the  track  when  the  train  was  passing,  vjzs  prima  facie  guilty  of 
negligence,  which  he  declined  to  do.  It  was  held  in  the  case  of 
Central  Railroad  v.  Moore  that  persons  lawfully  crossing  a  rail- 
way are  bound  to  use  such  care  and  caution,  to  avoid  danger,  as 
ought  under  all  the  circumstances  to  be  reasonably  expected, 
and  that  the  judge,  in  that  case,  the  circumstances  of  which  were 
more  unfavorable  to  the  plaintiff  than  the  present,  committed 
no  error  in  submitting  the  question  to  the  decision  of  the  jury. 
The  plaintiff  here  was  crossing  the  avenue  for  a  proper  purpose, 
and  could  rtot  be  \it\d  prima  facie  guilty  of  negligence,  merely 
because  he  happened  to  be  on  the  track  when  the  train  passed. 
It  appeared  that  he  was  carefully  watching  and  keeping  out  of 

I.  See  the  Moors  case,  reported  in  this  volume,  page  2^^   _^^^ 


282  AMERICAN  Negligence  Cases, 

tried  at  a  Circuit  Court  held  in  the  county  of  Essex,  before  His 
Honor  Justice  Haines  and  a  jury. 

"  The  plaintiff  examined  a  number  of  witnesses  and  then  rested 
his  case,  and  thereupon  the  counsel  of  the  defendant  moved  the 
court  to  nonsuit  the  plaintiff  *  for  want  of  care  on  his  part.* 

"  The  motion  having  been  refused,  the  counsel  of  defendants 
excepted  to  the  ruling  of  the  court,  and  filed  a  bill  of  exceptions, 
which  was  allowed  and  sealed." 

The  case  having  been  removed  into  this  court  by  writ  of  error, 
the  following  errors  ere  assigned ; 

"  I.  Because  the  court  below,  after  the  plaintiff  had  rested  his 
case,  refused  to  grant  the  motion  made  by  the  defendant  to  non- 
suit the  plaintiff. 

"  2.  Because  the  justice,  having  refused  to  nonsuit  the  plain- 
tiff, refused  to  charge  the  jury  that  the  plaintiff  had  failed  to 
make  out  a  cause  of  action  against  the  said  defendants,  but  left 
the  matter  in  the  jury's  hands  upon  the  evidence  of  the  case, 
without  such  instruction. 

"  3.  General  errors." 

Stone  &  Jackson,  for  plaintiff  in  error. 

Silas  Whitehead,  for  defendants. 

Elmer,  J.  —  The  only  question  presented  in  this  case  is 
whether  it  was  error  in  the  judge  at  the  Circuit  to  refuse  to  non- 
suit the  plaintiff  "  for  want  of  care  on  his  part." 

It  was  held  by  this  court,  in  the  case  of  Central  R.  R.  Co.  v, 
Moore,  4  Zab.  824  (i),  that  a  plaintiff  suing  for  an  injury  caused 
by  the  negligence  of  the  defendant  will  not  be  entitled  to  recover 
if  his  own  negligence  contributed  to  the  injury;  and  that  when 
the  facts  are  clear  and  undisputed,  and  show  a  want  of  ordinary 
care  on  the  part  of  the  plaintiff,  the  question  should  be  decided 
by  the  court ;  but  if  the  evidence  is  doubtful,  and  the  inferences 
to  be  drawn  from  it  questionable,  it  is  for  the  jury  to  determine. 
In  my  opinion,  this  was  clearly  a  case  for  the  jury.  The  plaintiff 
was  in  the  act  of  crossing  the  railway  in  the  city  of  Newark,  at 
a  place  commonly  used,  and  furnished  with  planking  for  that 
purpose.  A  train  in  plain  sight  was  coming  from  the  direction 
of  New  York,  at  a  speed  of  twenty-five  miles  an  hour,  a  rate 
exceeding  that  fixed  by  the  ordinance  of  the  city.  He  appears 
to  have  stood  watching  this  train,  on  a  track  used  for  coal  cars, 
there  being  another  track  between  him  and  the  track  upon  which 

z.  The  Moore  case  is  reported  in  this  volume,  page  256,  ante. 
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the  New  York  train  was  running.  As  soon  as  this  train  passed 
he  stepped  upon  the  track  next  to  him  for  the  purpose  of  cross- 
ing, and  was  struck  by  a  train  coming  from  Elizabeth,  which,  it 
was  stated,  rang  no  bell  and  blew  no  whistle. 

Under  such  circumstances,  the  inference  to  be  drawn  from  the 
facts  detailed  by  the  witnesses  were  properly  submitted  to  the 
jury.  They  were  quite  as  doubtful  as  those  in  the  case  of  Cen- 
tral R.  R.  Co.  V,  Moore,  4  Zab.  824.  As  I  had  occasion  to 
remark  then,  it  would  be  a  plain  case  which  will  justify  a  court 
of  errors  in  reversing  a  judgment  because  the  judge  declined  to 
order  a  nonsuit. 

In  my  opinion,  the  judgment  should  be  affirmed. 

For  affirmance:  Beasley,  C.  J.,  Elmer,  Vredenburgh 
Bedle,  Dalrimple,  Woodhull,  Depue,  Ogden,  Fort, 
Wales,  Clement,  Vail,  J  J.,  12;  for  reversal:  Kennedy,  J. 

BOY  RUN  OVER  BY  TROLLEY  CAR  — RULE  AS  TO  LOOK- 
ING AND  LISTENING  —  STEAM  AND  STREET  RAILWAY 
TRACKS. —In  CONSOLIDATED  TRACTION  CO.  V.  SCOTT, 
Adm'X,  58  N.  J.  L.  (29  Vr.)  682  (1896),  boy  about  eight  years  of 
age  run  over  by  trolley  car  at  street  crossing;  judgment  for  plaintifif 
on  verdict  rendered  in  Hudson  Circuit  was  affirmed.  The  syllabus 
by  the  court  states  the  case  as  follows: 

"  I.  A  street  railway  company  propelling  its  cars  by  electricity 
along  the  public  streets  of  a  city  owes  a  duty  to  the  public  which 
requires  it  to  so  regulate  the  movements  of  its  cars  at  the  intersec- 
tion of  such  streets,  when  receiving  or  discharging  passengers  from 
a  standing  car,  as  not  to  unnecessarily  expose  pedestrians  to  the 
danger  of  collision  with  a  passing  car  on  the  opposite  track. 

"  2.  While  a  car  of  such  company  was  stopping  at  a  street  cross- 
ing to  receive  and  discharge  passengers,  a  boy  of  the  age  of  seven 
years  and  eight  months,  who  was  walking  across  the  street  from 
behind  the  standing  car,  was  struck  and  killed  by  another  of  its 
cars  passing  from  the  opposite  direction.  The  evidence  tended  to 
prove  that  the  boy's  view  of  the  approaching  car  was  obstructed 
until  be  had  passed  the  standing  car;  that  no  bell  or  gong  was 
sounded  by  the  approaching  car,  which  was  going  at  the  rate  of  six 
miles  an  hour,  and  that  the  boy  did  not  look  for  an  approaching  car 
before  entering  upon  the  track  where  he  was  struck  almost 
immediately  upon  stepping  upon  it,  and  carried  a  distance  of  thirty 
or  forty  feet  before  the  car  could  be  stopped.  Upon  the  trial  of  an 
action  for  damages  against  the  company  for  negligently  causing  the 
death,  the  trial  judge  refused  motions  to  nonsuit  and  to  direct  a 
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verdict  on  the  alleged  grounds  that  there  was  no  proof  of  negligence 
on  the  part  of  the  company,  and  that  contributory  negligence  was 
established  on  the  part  of  the  plaintiff's  intestate,  and  ruled  that 
the  questions  of  negligence  and  contributory  negligence  were  for 
the  jury.     Held,  that  the  judge  committed  no  error  in  so  ruling. 

•*  3.  It  was  also  held  to  be  no  error  in  the  judge  to  refuse  to 
charge  that  it  was  not  the  duty  of  the  moving  car  to  stop  before 
passing  the  standing  car,  the  judge  having  already  charged  the  jury 
that  it  was  for  them  to  say,  under  all  the  circumstances,  whether  it 
was  negligence  upon  the  part  of  the  motorman  to  run  past  that 
standing  car  at  that  time  and  place  or  not. 

"  4.  The  rule  requiring  one  to  look  and  listen  before  crossing  a 
steam  railway,  in  order  to  be  in  the  exercise  of  due  care,  does  not 
apply  with  equal  force  to  one  crossing  the  track  of  a  street  railway 
in  a  city  street  where  the  company  and  the  public  stand  on  an  equal 
footing  in  the  use  of  the  highway;  and  it  was  Aeld  thsit  it  was  not 
negligence  per  se  in  the  plaintiff's  intestate,  under  the  circum- 
stances, in  going  upon  the  defendant's  track  without  first  looking 
for  an  approaching  car,  and  the  judge's  refusal  to  so  charge  was 
sustained,  he  having  fairly  submitted  the  question  of  contributory 
negligence  as  a  matter  for  the  jury  to  determine  upon  the  facts  in 
evidence. 

"5.  When  a  child  has  reached  the  age  of  discretion  and  is  con- 
sidered sui juris  as  a  matter  of  law,  the  degree  of  care  and  caution 
required  of  him  will  be  no  higher  than  such  as  is  usually  exercised 
by  persons  of  similar  age,  judgment  and  experience,  and  whether 
that  degree  of  care  and  caution  has  been  exercised  by  the  child  in 
a  given  case  is  generally,  if  not  always,  a  question  for  the  jury." 

BOY  PLAYING  IN  STREET  RUN  OVER  BY  STREET  CAR 
—  CONTRIBUTORY  NEGLIGENCE. —In  NORTH  HUD-ON 
COUNTY  R'Y  CO.  V.  FLANAGAN,  57  N.  J.  L.  (28  Vr.)  696  (1895), 
where  boy  nine  years  of  age,  playing  ball  on  street,  was  run  over 
by  street  car,  it  was  held  that  nonsuit  should  have  been  granted 
and  judgment  for  plaintiff  reversed,  it  not  appearing  that  the  acci- 
dent was  the  result  of  any  wrongful  or  negligent  act  of  defendant 
or  its  employees;  it  was  also  held  thdit  **  the  supplement  to  the  'Act 
concerning  railroads  and  canals  '  (Rev.  Sup.,  p.  824,  §  9),  which 
requires  every  action  for  injuries  caused  by  the  wrongful  act,  neg- 
lect or  default  of  a  railroad  corporation  to  be  commenced  within 
two  years  after  the  cause  of  action  shall  have  accrued,  does  not 
apply  to  street  railway  companies." 

See  also  opinion  of  Supreme  Court  in  the  Flanagan  case,  supray 
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57  N.  J.  L.  236  (1894),  ia  which  judgment  for  plaintiff  was  affirmed, 
but  the  Court  of  Errors  and  Appeals  reversed  this  decision.  (See 
preceding  paragraph.) 

See  also  Newman  v,  Phillipsburg  Horse  R.  R.  Co.,  23  Vr.  446; 
Sheets  v.  Connolly  R'y  Co.,  25  Vr.  518  (children  injured  on  track). 


MATTHEWS  V.  DELAWARE,  LACKAWANNA  AND 
WESTERN  RAILROAD  COMPANY  and  the 
NEWARK  PASSENGER  RAILWAY  COMPANY. 

Supreme  Couriy  New  Jersey^  November  Term^  1^93' 
[Reported  in  27  Vr.  {56  N.  J.  L.)  34.] 

COLLISION  BETWEEN  TRAIN  AND  STREET  CAR  —  PASSENGER  ON 
STREET  CAR  INJURED —  JOINT  TORT-FEASORS.  —  i.  One  injured 
by  a  collision  between  a  locomotive  of  a  railroad  company  and  a  car  (in 
which  he  was  a  passenger)  of  a  street-railway  company  may  maintain  a 
joint  action  against  both  companies  if  the  collision  was  produced  by  the 
neglect  of  the  railroad  company  to  give  notice  of  the  approach  of  the  loco- 
motive, concurring  with  the  neglect  of  the  street-railway  company  to 
observe  proper  care  in  crossing  the  railroad  track. 

a.  Although  such  duties  are  diverse  and  the  neglect  to  perform  each  is  separate 
and  disconnected,  yet  as  the  wrongdoing  of  one  company  unites  with  that 
of  the  other  in  causing  injury,  the  tort  is  joint,  and  one  or  both  tort-feasors 
may  be  sued. 

3.  If  the  jury  negative  the  negligence  charged  against  one  of  such  tort-feasors, 
a  verdict  against  the  other  is  not  objectionable. 
{Official  syllabus  to  the  Report.) 

Case  certified. 

'*  Matthews,  the  plaintiff,  brought  an  action  of  tort  in  the 
Essex  Circuit  against  the  defendants  to  recover  damages  for  an 
injury  received  in  a  collision  between  a  locomotive  of  the  railroad 
company  and  a  car  (in  which  he  was  a  passenger)  of  the  railway 
company.  There  was  a  verdict  in  favor  of  the  railway  company 
and  against  the  railroad  company. 

"The  railroad  company  obtained  a  rule  to  show  cause  why 
the  verdict  against  it  should  not  be  set  aside. 

"  Plaintiff  obtained  a  rule  to  show  cause  why  the  verdict  in 
favor  of  the  railway  company  should  not  be  set  aside. 

"  The  rules  were  consolidated  and  certified  to  this  court  for  its 
advisory  opinion." 

R.  Wayne  Parker,  for  plaintiff. 
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Flavel  McGee,  for  the  Delaware,  Lackawana  and  Western 
R.  R.  Co. 

Samuel  Kalisch,  for  the  Newark  Passenger  Railway  Co. 

Magie,  J.  —  Counsel  for  the  railroad  company  first  urges  that 
the  verdict  finding  it  to  have  been  negligent  was  not  supported 
by  evidence  or  was  contrary  to  the  weight  of  evidence. 

It  is  unnecessary  to  review  in  detail  the  case.  The  discussion 
of  counsel  was  thorough  and  exhaustive,  and  much  consideration 
has  been  given  to  the  evidence.  The  conclusion  reached  is  that 
there  was  evidence  of  the  neglect  of  the  railroad  company  to 
give  due  notice  of  the  approach  of  its  train  sufficient  to  go  to  the 
jury,  and  although  there  was  much  opposing  evidence,  it  did  not 
so  preponderate  as  to  require  or  justify  a  new  trial  on  this  ground. 

It  is  next  claimed  that  the  verdict  awarded  excessive  damages. 
The  amount  awarded  was  large,  but,  considering  the  proofs  of 
injury,  it  was  not  so  large  as  to  indicate  mistake  or  misconduct 
on  the  part  of  the  jury.  The  verdict  ought  not  to  be  disturbed 
on  that  ground. 

It  is  lastly  contended  on  behalf  of  the  railroad  company  that 
the  verdict  against  it  should  be  set  aside  because  there  was  no 
proof  of  joint  negligence  on  the  part  of  the  two  defendants. 

The  claim  is,  as  I  und  rstand  from  the  argument,  that  these 
defendants  cannot  be  jointly  sued  for  an  injury  occasioned  by 
such  a  collision,  unless  the  neglect  which  caused  the  collision 
was  of  a  joint  duty  owed  by  both  defendants,  and  that,  on  failure 
of  proof  of  a  joint  duty  and  joint  neglect,  neither  defendant  can 
be  held. 

If  this  contention  is  sound,  it  is  obvious  that  the  declaration 
was  demurrable,  for  it  charged  that  the  railroad  company  owed 
to  plaintiff  a  duty  to  give  notice  of  the  passage  of  its  trains 
across  the  tracks  of  the  railway  company,  and  that  the  railway 
company  owed  to  him  a  duty  to  take  precautions  in  carrying  him 
across  the  tracks  of  the  railroad  company,  and  it  averred  that 
each  company  had  neglected  to  perform  the  several  duties  thus 
charged,  and  that  thereby  the  collision  which  injured  plaintiff 
occurred. 

But  the  contention  is  wholly  inadmissible,  and  the  declaration 
would  plainly  have  been  good  on  demurrer.  The  error  arises 
out  of  a  misconception  as  to  the  nature  of  a  joint  tort. 

If  two  or  more  persons  owe  to  another  the  same  duty,  and  by 
their  common  neglect  of  that  duty  he  is  injured,  doubtless  the 
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tort  is  joint,  and  upon  well-settled  ptinciples  each,  any  or  all  of 
the  tort-feasors  may  be  held.  But  when  each  of  two  or  more 
persons  owes  to  another  a  separate  duty  which  each  wrongfully 
neglects  to  perform,  then,  although  the  duties  were  diverse  and 
disconnected  and  the  negligence  of  each  was  without  concert,  if 
such  several  neglects  concurred  and  united  together  in  causing 
injury,  the  tort  is  equally  joint  and  the  tort-feasors  are  subject 
to  a  like  liability. 

This  doctrine  was  announced  in  this  court  by  the  Chief  Justice 
in  Newman  v.  Fowler,  8  Vroom,  89. 

The  like  doctrine  was  applied  by  the  Court  of  Appeals  in  New 
York  to  a  case  identical  with  that  under  consideration.  Cole- 
grove  V,  New  York  &  New  Haven  R.  R.  Co.,  20  N.  Y.  492  (9 
Am.  Neg.  Cas.  618  n).  That  case  has  been  mentioned  with 
approval  in  Barrett  v.  Third  Avenue  Railway  Co.,  45  N.  Y.  628; 
Slater  v,  Mersereau,  64  N.  Y.  138;  Arctic  Fire  Insurance  Co.  v. 
Austin,  69  N.  Y.  470;  see  also  Cooper  v.  Eastern  Transpor- 
tation Co.,  75  N.  Y.  116.  The  same  view  is  taken  in  other 
courts.  Wabash,  St.  Louis  &  Pittsburg  Railway  Co.  v.  Shack- 
let,  105  111.  364  (II  Am.  Neg.  Cas.  429  n);  Transit  Co.  v.  Shack- 
let,  119  111.  232;  Carterville  v.  Cook,  129  N.  Y.  152;  Cuddy  v. 
Horn,  46  Mich.  596.  I  have  not  discovered  any  dissent  from 
this  doctrine  except  in  Pennsylvania,  the  courts  of  which  State, 
while  admitting  the  general  rule,  make  an  exception  of  cases 
where  the  injured  party  was  the  passenger  of  a  carrier  whose 
negligence  concurred  with  the  negligence  of  another  in  pro- 
ducing the  injury.  The  reason  of  this  exception,  however,  is 
that  those  courts  adhere  to  the  doctrine  of  Thorogood  v,  Bryan, 
8  C.  B.  115,  which  has  always  been  repudiated  in  New  Jersey, 
and  is  now  expressly  overruled  in  England  (i).  The  Bernina, 
L.  R.,  12  P.  Div.  58;  S.  C,  L,  R.,  13  App.  Cas.  i.  The  Penn- 
sylvania cases  are  Lockhart  v,  Lichenthaler,  46  Pa.  St.  1 5 1 ;  Carlisle 
V.  Brisbane,  113  Pa.  St.  544;  Dean  v,  Pennsylvania  R.  R.  Co., 
129  Pa.  St.  514;  Klauder  v.  McGrath,  35  Pa.  St.  128;  North 
Penn.  Railway  Co.  v.  Mahoney,  57  Pa.  St.  187. 

The  declaration,  therefore,  set  out  a  good  cause  of  action 
against  two  joint  tort-feasors,  and  there  can  be  no  doubt  that  in 
such  an  action  one  defendant  may  be  held  liable  alone  if  the 
proof  justify  it. 

I.  See  discusiion  of  Thorogood  v,  Bryan,  8  C.  B.  115,  in  notes  in  <'  ^M. 
Nlc.  Cas.  143-146  and  151-156* 
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The  verdict  against  the  railroad  company  should  not  be 
disturbed. 

The  verdict  in  favor  of  the  railway  company  is  also  questioned 
by  the  plaintiff. 

There  was  strong  evidence  of  its  negligence  tending  to  pro- 
duce plaintiff's  injury,  but  it  was  encountered  by  contradictory 
evidence.  The  question  was  fairly  submitted  to  the  jury  and  no 
sufficient  reason  to  disturb  their  verdict  appears. 

Let  the  Circuit  Court  be  advised  to  discharge  both  rules. 

PEDESTRIAN  CROSSING  TRACK  STRUCK  BY  TRAIN — 
CONTRIBUTORY  NEGLIGENCE. —In  WEST  JERSEY  R.  R. 
CO.  V.  EWAN,  55  N.  J.  L.  (26  Vr.)  574  {1893),  pedestrian  struck  by 
train  at  crossing,  judgment  for  plaintiff  was  reversed  for  contribu- 
tory negligence.  The  syllabus  states  the  case  as  follows:  "The 
plaintiff,  traveling  along  a  street  on  foot  in  the  daytime,  came  to 
the  defendant's  intersecting  railroad,  which  consisted  of  three 
tracks;  he  stopped  upon  the  first  track,  which  was  not  in  use,  for  a 
freight  train  going  towards  his  left  on  the  furthest  track  to  pass  the 
crossing;  this  train  made  a  '  tremendous  noise,'  as  the  plaintiff 
described  it,  and  emitted  smoke  which  settled  down  upon  the  tracks; 
when  the  freight  train  had  passed,  then,  knowing  that  the  middle 
track  was  used  for  trains  coming  from  his  left,  he  looked  towards 
the  left,  and  seeing  nothing  but  smoke  upon  the  tracks  and  hearing 
no  whistle  or  bell,  he  proceeded  to  walk  across  at  his  usual  gait,  and 
was  struck  by  a  train  coming  from  the  left  on  the  middle  track. 
Held^  that  he  was  guilty  of  contributory  negligence." 

In  the  EwAN  case,  supra,  Dixon,  J.,  cited  Merkle  v,  N.  Y.,  L.  E. 
&  W.  R.  R.  Co.,  20  Vr.  474,  and  West  v.  N.  J.  R.  R.  &  Tr.  Co.,  3 
Vr.  91  and  4  Vr.  430  (reported  in  this  volume),  on  the  question  of 
contributory  negligence,  and  also  Heany  v.  Long  Island  R.  R.  Co., 
112  N.  Y.  122,  a  case  similar  to  the  Ewan  case,  where  the  plaintiff 
was  held  guilty  of  contributory  negligence. 

PEDESTRIANS  INJURED  ON  TRACK. 

Among  New  Jersey  cases  (other  than  those  reported  in  this 
volume)  relating  to  injuries  to  persons  on  track  are  the  following: 

Woman  run  over  by  street  car. 

Newark  Passenger  R'y  Co.  v.  Block,  55  N.  J.  L.  (26  Vr.)  605 
(i^93)»  woman  crossing  track  run  over  by  street  car;  judgment  for 
plaintiff  in  Essex  Circuit  affirmed. 
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Struck  by  train  while  crossing  track, 

Hammill  V,  Pennsylvania  R.  R.  Co.,  56  N.  J.  L.  (ay  Vr.)  370 
^1894),  person  on  footway  used  by  public  and  running  parallel  with 
track  struck  by  train  while  crossing  track;  judgment  for  plaintiff 
for  $2,000  affirmed. 

Struck  and  killed  by  train  —  Contributory  negligence, 

Delaware,  Lackawanna  and  Western  R.  R.  Co.  v,  Hefferan, 
Adm'x,  57  N.  J.  L.  (28  Vr.)  149  (1894),  person  on  track  struck  and 
killed  by  train;  nonsuit  should  have  been  granted;  "  there  being  no 
•distracting  danger  and  no  obstruction  to  interfere  with  his  view,  the 
deceased  was  clearly  guilty  of  contributory  negligence  in  going  on 
the  track  in  front  of  an  approaching  locomotive,  which  he  could 
have  seen  if  he  had  looked  before  he  stepped  on  the  railroad  tracks;  *' 
judgment  for  plaintiff  reversed. 

Woman  run  over  by  trolley  car, 

Connelly  v,  Trenton  Passenger  R'y  Co.,  56  N.  J.  L.  (27  Vr.) 
700  (1894),  woman  struck  by  electric  car  while  crossing  track;  error 
to  nonsuit  and  judgment  reversed. 

Deaf  person  struck  by  trolley  car, 

Buttelli  %},  Jersey  City,  Hoboken  &  Rutherford  Electric 
R*Y  Co.,  59  N.  J.  L.  (30  Vr.)  302  (1896),  deaf  person  walking  along 
track  or  narrow  space  between  it  and  a  ditch  along  the  highway 
struck  by  trolley  car;  verdict  for  plaintiff  sustained. 

Run  over  by  street  car. 

Consolidated  Traction  Co.  v,  Isley,  59  N.  J.  L.  (30  Vr.)  224 
^1896),  pedestrian  struck  by  street  car;  verdict  for  plaintiff. 

Consolidated  Traction  Co.  v.  Glynn,  59  N.  J.  L.  (30  Vr.)  432 
(1896),  pedestrian  run  over  by  electric  car;  judgment  for  plaintiff 
affirmed. 

COLLISION    BETWEEN   VEHICLES  ON  HIGHWAY.  —  In 
DRAKE    V.    MOUNT,    4  Vr.   (33  N.  J.  L.)    441    (1867),   collision 
between  vehicles  on  highway,  judgment  for  plaintiff  (Mount)  for 
$341  rendered  on  verdict  in  the  Somerset  Circuit  was  affirmed.    The 
syllabus  states  the  case  as  follows: 

"  I.  In  an  action  brought  by  plaintiff  to  recover  dat^v^rte^  ^^^  ^^ 
injury  to  his  wagon  and  horses  while  traveling  upon  ^       yjVvc^^S^" 
way,  by  the  carelessness  and  improper  conduct  of    ^^^   Ael^^^^^^ 
while  traveling  on  the  same  public  highway  with    K^^      ^0^  ^    a 
mules,  if  it  appear  that  the  defendant  was  guilty  of  ^^  ^^<l^     ^'^ 
Vol.  XII -19  ^^\%^^^ 
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negligence,  which  resulted  in  the  loss  of  one  of  plaintiff's  horses, 
and  the  plaintiff  was  not  guilty  of  any  negligence  or  carelessness 
which  in  any  wise  contributed  to  that  result  —  the  plaintiff  is 
entitled  to  recover  such  amount  of  damages  as  will  compensate  him 
for  his  actual  loss. 

"2.  If  defendant  was  guilty  of  no  negligence,  or,  being  guilty  of 
it,  the  plaintiff  was  also  guilty  of  negligence  which  in  any  degree 
contributed  to  the  injury  complained  of,  the  defendant  is  not  liable 
for  any  damage  sustained." 

VEHICLE  DAMAGED  IN  COLLISION  WITH  TRAIN  — 
LOOKING  AND  LISTENING  —  NONSUIT  PROPERLY  DE- 
NIED. —  In  DELAWARE,  LACKAWANNA  AND  WESTERN  R.  R. 
CO.  V.  TOFFEY  ET  al.,  9  Vr.  (38  N.  J.  L.)  525  (1875),  an  action 
to  recover  damages  for  value  of  horse  and  wagon  destroyed  by  col- 
lision with  engine  at  crossing,  judgment  on  verdict  for  plamtifiF  for 
$295  and  costs  was  affirmed.  In  discussing  the  first  assignment  of 
error,  the  form  of  verdict  as  to  damages,  the  court  held  that  the 
error  was  only  in  the  matter  of  form.  Continuing,  the  court  (per 
Depue,  J.),  said:  **  The  second  error  assigned  is  upon  the  refusal 
of  the  court  to  nonsuit.  The  ground  on  which  the  judge  was  asked 
to  nonsuit  was  that  the  plaintiffs'  driver  did  not  exercise  reasonable 
care  in  approaching  the  railroad  crossing,  and  that,  by  his  negli- 
gence, he  had  contributed  to  the  injury. 

"In  an  action  for  injuries  resulting  from  the  negligence  of  a 
defendant,  if,  when  the  plaintiff  rests  his  case,  it  shall  appear,  by 
the  evidence  he  has  produced,  that  his  own  negligence  contributed 
to  the  injury,  it  is  the  duty  of  the  court  to  nonsuit,  and  in  such 
cases  error  will  lie  for  a  refusal  to  nonsuit.  New  Jersey  Express 
Co.  V,  Nichols,  4  Vroom,  434.  But  a  nonsuit  is  only  proper  where, 
on  the  plaintiff's  own  showing,  it  clearly  appears  that  he  con- 
tributed, by  his  own  carelessness,  to  the  accident  from  which  he 
received  the  injury.  If  the  evidence  is  open  to  fair  debate,  and 
leaves  the  mind  in  a  state  of  some  doubt  on  this  subject,  the  case 
should  not  be  withdrawn  from  the  jury.  Penn.  R.  R.  Co.  v.  Mat- 
thews, 7  Vroom,  531;  N.  J.  R.  R.  Co.  v.  West,  4  Vroom,  430; 
Central  R.  R.  Co.  v.  Moore,  4  Zab.  824  (i). 

**  The  driver  testified  that  after  he  turned  out  of  Newark  avenue 
into  Grove  street  he  stopped  his  horse  about  forty  feet  from  the 
track;  that  he  stopped  to  see  if  any  locomotive  was  coming,  because 
he  knew  it  was  a  dangerous  place;  that  he  looked,  but  could   not 

I.  The  cases  cited  in  the  opinion  in  the  case  at  bar  are  reported  with  the 
New  Jersey  cases  in  ibis  volume  of  Am.  Neg.  Cas. 
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see  anything;  that  he  listened,  but  did  not  hear  the  engine  run  or 
the  whistle  blown;  that  he  looked  straight  ahead;  that  he  could 
not  look  up  or  down  the  track,  because  there  were  houses  on  the 
side.  This  testimony  was  in  when  the  motion  to  nonsuit  was  made, 
and  there  were  '  no  conceded  or  undisputed  facts  that  showed  that 
it  could  not  be  true.'     The  nonsuit  was  properly  denied. 

"  The  third  error  assigned  is  upon  the  instructions  to  the  jury  on 
the  same  head.  The  charge  was  that  the  law  requires  of  every  one 
who  is  approaching  a  railroad  track  to  listen  and  look  before  he 
crosses;  that  he  must  look  each  way  just  so  far  as  it  is  practicable 
for  him  to  do.  If  it  be  practicable  to  see  up  and  down  the  track, 
he  is  bound  to  look,  but  if  he  could  not  see,  the  duty  to  look,  of 
course,  is  not  required  of  him.  That  if  the  driver  discovered  the 
approaching  train,  it  was  his  duty  to  stop  until  it  passed,  but  if  he 
did  not  discover  the  train,  as  perhaps  he  did  not,  then  the  question 
was  still  open  whether  he  exercised  common  care  or  not. 

"  These  instructions  were  given  in  view  of  the  testimony  of 
obstructions  in  the  way  of  vision  down  the  track  in  the  direction 
from  which  the  engine  approached.  The  judge  had  also,  in  the 
course  of  his  charge,  declared  it  to  be  settled  law  '  that  a  person 
approaching  a  railroad  track  must  use  his  eyes  and  ears,  and  exer- 
cise the  caution  of  a  reasonably  prudent  man,'  and  had  instructed 
the  jury  that  if  the  driver,  on  this  occasion,  omitted  such  precaution, 
the  plaintiff  could  not  recover.  The  charge  on  this  subject  was  in 
all  respects  correct. 

"  The  fourth  error  assigned  is  upon  the  refusal  to  charge  that '  as 
a  matter  of  law  it  was  the  flagman's  duty  to  signal  the  driver  of  the 
cart,  without  moving  from  his  position  between  tracks  to  lay  hold 
of  the  horse  to  stop  him.'  There  was  no  error  in  refusing  to  make 
this  charge. 

"  As  a  general  rule,  a  railroad  company  is  not  bound  to  keep  a 
flagman  at  the  intersections  of  its  road  with  public  highways.  Penn. 
R.  R.  Co.  V.  Matthews,  ^  Vroom,  531.  Where,  by  reason  of  extra- 
ordinary danger  arising  from  the  location  of  the  track,  a  flagman  ts 
required,  or  the  company  relies  on  the  presence  of  a  flagman  to  nega- 
tive negligence  on  their  part  in  the  running  of  the  train,  whether 
the  conduct  of  the  flagman  was  proper  or  not,  is  a  question  depend- 
ing on  the  circumstances  of  each  case.  It  is,  therefore,  obviously  a 
question  of  fact  for  the  jury,  and  not  of  law  for  the  court.  A  judge 
may  make  such  comments  upon  the  testimony  as  he  thinks  neces- 
sary or  proper  for  the  direction  of  the  jury  in  determining  the  ques- 
tions of  fact  which  it  is  their  province  to  determine  but  he  is  not 
bound  to  do  so.     The  matter  is  entirely  one  of  iaAiciii^  discretion^ 
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which  is  not  subject  to  review  in  error.  Bruch  v.  Carter,  3  Vroom, 
554.  There  is  no  error  in  the  proceedings  below,  and  the  judgment 
should  be  affirmed.'* 

Vehicle  damaged  in  collision  with  train  — Flagman  at  crossing. 

In  Pennsylvania  R.  R.  Co.  v.  Matthews,  7  Vr.  (36  N.  J.  L.) 
531  (i^73)>  action  for  damages  for  injuries  to  horses  and  wagon  run 
over  by  train,  judgment  for  plaintiff  was  affirmed.  It  was  held  that, 
"  as  a  general  rule,  a  railroad  company  is  not  bound  to  keep  a  flag- 
man at  the  points  where  its  road  intersects  public  highways." 

Horse  frightened  by  noise  of  train  at  crossing, 

BiTTLE  V.  Camden  and  Atlantic  R.  R.  Co.,  55  N.  J.  L.  (26  Vr.) 
615  (1893);  horse  frightened  by  noise  of  whistle  of  train  at  crossing, 
running  away  and  injuring  person  who  was  leading  him  away  from 
track;  judgment  of  nonsuit  reversed. 

Animals  killed  on  track. 

In  Vandegrift  v,  Rediker,  2  Zab.  (22  N.  J.  L.)  185  (1849), 
action  for  killing  of  plaintiff's  cow  by  an  engineer  of  the  Camden 
and  Amboy  R.  R.  Co.,  caused  by  collision  of  locomotive  with  the 
animal  on  track,  it  was  held  that  the  engineer  was  not  liable  where 
the  cow  was  at  large  and  strayed  on  the  track.  It  was  also  held 
that  ''  the  owner  of  cattje  is  bound  to  keep  them  in  his  own  close 
at  his  peril,  and  nothing  but  wilfulness  on  the  part  of  the  engineer 
would  make  him  liable  for  the  loss  of  a  cow  so  exposed  by  the  fault 
of  the  owner." 

See  also  Coxe  v.  Robbins,  4  Halst.  (9  N.  J.  L.)  384;  Chambers 
V,  Matthews,  3  Harr.  (18  N.  J.  L.)  368. 

In  Vanduzer  V,  Lehigh  and  Hudson  River  R*y  Co.,  58  N.  J. 
L.  (29  Vr.)  8  (1895),  it  was  held  that  **  railroad  companies,  incor- 
porated under  the  general  act,  are  bound  to  put  up  and  maintain, 
at  farm  crossings,  fences  and  gates.  If  cattle  escape  on  to  the  track 
and  are  killed  by  a  locomotive,  by  reason  of  the  deficiency  of  such 
fences  or  gates,  the  company  is  liable  to  indemnify  the  owner." 

NEW   MEXICO   CASES   RELATING   TO   COLLISIONS    AND 

CROSSINGS. 

Mule  Killed  by  train  —  Presumption  of  negligence. 

In  Atchison,  Topeka  and  Santa  Fe  R*y  Co.  v,  Walton,  3  New 
Mex.  319  (1886),  mule  killed  by  train,  it  was  held  that  the  mere  fact 
of  killing  or  injuring  animals  on  track  does  not  constitute  any  pre- 
sumption of  negligence;  the  specific  negligent  act  complained  of 
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must  be  proved  by  the  plaintiff  (citing  numerous  authorities) ;  judg* 
ment  for  plaintiff  reversed. 

Trespasser  on  track  struck  by  train  —  Assumption  of  risk. 

In  Candelaria  v,  Atchison,  Topeka  &  Santa  Fe  R'y  Co.,  6 
New  Mex.  266  (1891),  where  plaintiff  was  struck  by  defendant's 
train  while  he  was  walking  along  the  track  on  which  he  had  no  legal 
right,  judgment  for  defendant  was  affirmed,  it  being  held  that  plain- 
tiff  was  a  trespasser  and  assumed  the  risk  of  accident,  and  that  his 
own  negligence  contributed  to  the  injury. 


HARTFIELD  v.  ROPER  AND  NEWELL. 

Supreme  Court  of  Judicature ^  New  York  {Albany)^  October^  1^39- 

[Reported  in  21  Wend.  615.J 

CHILD  IN  PUBLIC  HIGHWAY  RUN  OVER  BY  SLEIGH  —  NEGLIGENCE 
OF  PARENTS  IMPUTED  TO  INFANT.  — Where  a  child  of  such  tender 
age  as  not  to  possess  safficient  discretion  to  avoid  danger  is  permitted  by 
his  parents  to  be  in  a  public  highway  without  any  one  to  guard  him,  and  is 
there  run  over  by  a  traveler  and  injured,  neither  trespass  nor  case  lies 
against  the  traveler,  if  there  be  no  pretense  that  the  injury  was  voluntary 
or  arose  from  culpable  negligence  on  his  part. 

CONTRIBUTORY  NEGLIGENCEOF  INFANT  — IMPUTED  NEGLIGENCE. 
—  In  an  action  for  such  injury,  if  there  be  negligence  on  the  part  of  the 
plaintiff,  there  cannot  be  a  recovery;  and  although  the  child,  by  reason  of 
his  tender  age,  be  incapable  of  using  that  ordinary  care  which  is  required 
of  a  discreet  and  prudent  person,  the  want  of  such  care  on  the  part  of  the 
parents  or  guardians  of  the  child  furnishes  the  same  answer  to  an  action 
by  the  child  as  would  its  omission  on  the  part  of  the  plaintiff  in  an  action 
by  an  adult  (i). 

1.  Note  (m  the  Doctrine  of  Hartfield  cases  of   Injuries  to  Infants,  and  its 

▼.   Roper  —  Imputed   negligence, — The  ruling  has  been  followed  and  approved 

New  York  rule  as  to  Imputed  Negli-  in  many  New  York  cases.    Its  doctrine 

gence  of  Parent  to  Child,  which  ha&  has   been   followed  in  other  jurisdic- 

been   followed   in  many  cases,  is  set  tions,  as  will  be  seen  by  reference  to 

forth  in  Hartfield  v.  Rooer.  21  Wend,  cases   reported   in   the  series  of   Am. 

615,  and  has  been  the  subject  of  much  Neg.  Cas.  and  Am.  Neg.  Rep.,  and  it 

comment  in  iudicial    opinions,    text-  has  also  been  opposed  in  many  States, 

books  and  legal  periodicals.     A  brief  A  note  in  5  Am.  Rep.  148,  classes  Hart- 

discussion  may  not  be  out  of  place  as  field  v.  Roper  as  the  leading  American 

a  note  to  the  case  herein  reported.  case  on  the  subject,  and  there  is  also  a 

note  to  the  report  of  the  case  in  34  Am. 

Hartfield  v.  Roper.  21  Wend.  615,  Dec.  273,  citing  it  as  a  leading  author- 
Is  a  leading  New  York  authority  on  ity  on  the  question.  See  also  comment 
Imputed    Negligence    of    Parents    in  on  the  English  doctrine  of  Imputed 
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APPLICATION  OF  RULE.  —  The  same  rule,  it  seems,  would  apply  in  an 
action  by  a  blind  or  deaf  man,  or  a  person  non  compos^  who,  under  similar 
circumstances,  received  an  injury  on  a  public  highway. 

RIGHT  OF  ACTION  BY  INFANT.  — For  an  injury  to  a  child  of  the  most 
tender  age  an  action  may  be  brought  in  the  name  of  the  child.  In  England, 
il  seems,  it  must  be  so  brought,  and  that  an  action  cannot  be  sustained  in 
the  name  of  the  parent;  whether  that  be  the  rule  here,  query. 

Negligence,  in  which  Hartfield  v.  Roper  to  in  the  preceding  paragraph,  is  one 
is  cited  as  following  the  ruling  laid  of  the  leading  cases  denying  the  doc- 
down  in  Thorogood  v.  Bryan,  8  C.  B.  trine  enunciated  in  Hartfield  v.  Roper. 
115,  but  which  ruling  in  the  latter  case 

has  been  repudiated  in  the    English        The  case  of  Hartfield  v.  Roper,  ai 

courts,  in  11  Am.  Neg.  Cas.  152.  Wend.  613,  is  cited  in  Ginnon  v,  N.  Y. 

&  Harlem  R.  R.  Co.,  3  Robt.  (N.  Y.) 

SeealsoMowreyv.  Central  City  R'y,  25,  5  Am.  Neg.  Cas.  708,  710  (what  is 

66  Barb.  43.  5  Am.  Neg.  Cas.  179,  in  negligence    in    law),   and   Norfolk   9l 

which   Hartheld  v.   Roper,  21  Wend.  Western    R.  R.  Co.  v.  Groseclose,  88 

615,  was   followed  as  the  law  of  the  Va.  267,  7  Am.  Neg.  Cas.  51  (repudi- 

Siate  ot  New  York,  and  the  court  said  ating  the  doctrine).     It  is  also  cited  in 

that  the  English  doctrine  that  *'  in  an  numerous  cases  in  the  series  of  Am. 

actjon  for  damages  caused  by  negli-  Neg.  Cas.  (vols.  1-12),  and  Am.  Neg. 

gence,  the  concurring  nngligence  of  Rep.  (vols.  i-ii). 
the  plaintiff,  if  a  child  of  tender  years, 

is  not  a  defense,"  was  repudiated  by  '     In  KuNZ  v.  City  of  Troy,  104  N.  Y. 

Hartfield  v.  Roper,  supra.    The  Mow-  344  (1887),  injury  to  child  between  five 

rey  case  was  affirmed  by  the  Court  of  and  six  years  of  age,  who  was  playing 

Appeals,   51   N.  Y.   666;  5   Am.   Neg.  with   dangerous  obstruction   on  side- 

Cas.  178.  walk,   judgment  of   nonsuit   was    re- 
versed.    The  court  (per  Andrews,  J.) 

See  note  on  the  doctrine  of  Hartfield  said:  *'  In  Hartfield  z/.  Roper.  21  Wend. 

V,  Roper,  7  Am.  Neg.  Cas.  53.  615,  it  was  held  as  matter  of  fact  that 

there  was  no  negligence  on   the  part 

In  Mangam  z/.  Brooklyn  R.  R.  Co.,  of  the  defendant,  and  that  there  was 

38  N.  Y.  455  (1868),  the  court,  per  Gro-  negligence  on  the  part  of  the  parents 

ver.  J.,  said:  *'  The   principle  of   this  in    permitting  a  child  of  two  and  a 

case  (Hartfield  r.  Roper,  21  Wend.  615),  half  years  of  age   to   be  in  the  roati- 

has  been  since  its  determination  often  way.     The  new  tiial  in  that  case  was 

applied  by  the  courts  of  this  Slate  to  properly    granted  on    either    ground, 

analogous  cases,  and  must  now  be  re-  There  are  some  remarks  in  the  optn 

garded   as    the   settled   law,    notwith-  ion     which,     disconnected     with    the 

standing  a   somewhat    different    rule  context,    may   be   construed   as    sus- 

pre vails  in  some  of  the  other  States.'*  tainin^;  the  proposition  that  although 

Citing,   contra^    Daley   v,   Norwich    &  there  was  no  negligence  on  the  part  of 

Worcester  R.  R.  Co.,  26  Conn.  591  (and  the   parents,  the    plaintiff    could    not 

cases  therein  cited),  and   Robinson  v  maintain   the  action  if  the  conduct  of 

Cone,  22  Vt.  213,  in  which  latter  case  the  child  contributed  to    the    injury, 

the   ruling  in    Hartfield   v.    Roper    is  But  we  understand  the  present  doctrine 

criticised.  on   this  question  to  be  that  it  is  not 

sufficient  to  defeat  a  recovery  for  an 

Robinson  v.  Cone,  22  Vt.  213,  referred  injury  to  a  child,  not  suijuris^  caused 
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Action  on  the  case,  tried  at  the  Oneida  Circuit  in  May,  1838, 
before  the  Hon.  Robert  Monell,  one  of  the  Circuit  judges. 
Judgment  for  plaintiff  reversed. 

The  suit  was  brought  by  the  plaintiff,  William  Hartfield,  by  his 
next  friend,  Gabriel  Hartfield,  for  an  injury  sustained  by  being 
run  over,  as  alleged,  by  the  defendants,  with  a  sleigh  and  horses, 

by  ibe  negligence  of  a  defendant,  tbu  In  Hbnnessev  v.  Brooklyn  City  R. 

the  act  of  a  child  was  one  which  in  an  R.  Co.  ( Suprtmi  Court.  Nnu  Vori.  Ap. 

adull   would  be  deemed   a   neglEgcnt  ptUaU Diviiian.  StcondDeparlmnil.Juru 

«ne  contribQiing  10  the  injury.     There  Term,   i8g6),  6  App.    Div,  206,  n-hece 

must  also  be  concurring  negligence  on  plaintiff,  an  infant  about  twcnty-oue 

tbe  part  of  the  parents  or  guardians,  months  old,  being  carried  in  mothei's 

(Citing  Ihl  V.  Foity-second  street  R.  R.  lap  in  phaeton  dtriren   by  the  child's 

Co..  47  N.  Y.  317;  McGatry  v.  Loomis,  father,  was  injured  In  collision  with  de- 

£3  N.  Y.  104.)    In  the  absence  of  neg-  fendant's  street  car,  it  was  held  that 

ligence  on  the  part  of  the  parents  or  the   negligence   of   the  driver   of   the 

guardians,  the  doctrine  of  coQIiibulorjr  vehicle,   he   being   tbe   ialhei   of    the 

negligence  has.  in  such  a  case,  no  ap-  plaintiff,   was    not    imputable   to   the 

plication.'*  child,  tbe  latter  beiog  in  the  immediate 
custody  of  the  mother,  aod  judgment 

InELZBv.  Badmahn  ( Supirier  Ceurt,  for  plaintiff  wasaffirmed.     Ci  i  i.kn.  J.. 

Niw    York.  January,   1893}.  at  N.  Y.  in    the    course  of  his  opinion,    said: 

Snpp.  7B3,  where  boy  six  jrears  old  was  "The   general   rule,  well    aertleJ   by 

run   over  by  defendant's  truck  while  authority,  is  that  In  the  case  of  an  in- 

he  was  attempting  to  cross  street  at  fact  >uh  j'ui^'iiri]',  the  aegllftence  at  his 

regular  crossing,  judgment  dismissing  custodians,  whether  parents  or  persons 

complaint   was    reversed.      McAdam,  to  whose  care  the  child  has  been  in- 

J.,  in  discussing  the  question  of  negli-  trusted,  is  to  he  imputed  to  the  child. 

genceof  infantsand  parents,  said:  "In  Hartfield    11.    Roper,   ar    Wend.    61;: 

Harifteld   ;'.    Roper,   zi   Wend.   615,  It  Mangam  v.  Brooklyn  R.  R,  Co..  38  N. 

was  held  to  be  negligence  to  allow  a  Y,  4S6." 
child   of  lender  years  to  go  into  the 

highway  unattended.     In  Mangam  r.  In   Metcalf  v.  RochesTBR.  R'y  Co. 

Brooklyn  R.  R.  Co.,  36  Barb.  130,  the  ( Supraru   Cturt.   Ntvi  Yark,   AppellaU 

court  qualified  this  language  by  bold-  Division,  Fourth  Dipartmeni,  Dumber 

Ing  it  was  negligence  '  knowingly  to  Term,  i8q6),  iz  App.  Di».  147,   where 

allow  '  a  child  of  tender  years  to  go  at  plaintiff,   a  child   four  years   and   six 

large  in   the   public  itreeis  without  a  months  old,  was  riding  In  a  wa^on  in 

protector.     But,  on  reversing  the  judg-  charge  of  two  young  men.  ^md   in   a 

ment  of  nonsuit,  the  Court  of  Appeals  collision  between  the  wagon  and  street 

held  (38  N.  Y.  455) '  that  the  escape  of  car   the   child   was    Ihrowo    from  the 

tbe  child  into  the  street  through  an  wagon  and  injured,  it  was  held  thai 

open   window  coming  to  within  four  the  negligence   of  '^^  dtUer  was  iitj, 

feel  of  Ibe  ground  —  this   being    his  potable  to  the  ^kild,  ^^"^  iu^gmenc  f^. 

only  means  of  egress,  the  door  being  plaintiff   wag    »,  -.t6e4.    Toli.ett.     ^ 

locked  —  will    not   warrant    the    con-  In  reviewing               ^^borUles  as  10  \    " 

elusion  as  matter  of  law  that  the  parent  puted  negU^Ml'       tV*  WaufiE\i\     ^' 

was  guilty  of  negligence.'  "  Ropet.  ai  \\^^^t*'    ,  B»1*''e  '^*''-    Vv'*' 
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and  having  his  arm  broken.     In   March,  1836,  the  plaintiff,  a. 

child  then  of  about  two  years  of  age,  was  standing  or  sitting  in 
the  beaten  track  of  a  public  highway,  and  no  person  near  him ; 
the  defendant  Roper  was  driving  a  sleigh  and  horses  upon  the 

case  had  never  been  overruled  in  this  In  $  74,  p.  115,  of  Shearman  &  Red- 

State  (New  York).  field  on  Negligence  (sth  ed.),  the  learned 

authors  say,  on  the  question  of  impu- 

In  Norfolk  &  Western  R.  R.  Co.  v.  tation  of  parents'  negligence:  **  The 
Groseclose.  88  Va.  267.  7  Am.  Neg.  Supreme  Court  of  New  York  in  the 
Cas.  51,  it  was  said  that  "  the  doctrine  leading  case  of  Hartfield  v.  Roper.  2z 
of  Hartfield  v.  Roper,  21  Wend.  615.  Wend.  615,  invented  a  rule  that  where 
has  been  repudiated  in  this  State,  as  a  child,  so  young  as  not  to  be  held  re- 
in many  other  States  of  the  Union,"  sponsible  for  the  exercise  of  such  care 
the  doctrine  in  Virginia  being  "  when  as  is  required  from  persons  of  fall  age, 
the  suit  is  by  a  parent  for  the  loss  of  fails  to  exercise  that  care,  the  negli- 
service  caused  by  an  injury  to  the  child,  gence  of  his  parents  or  other  lawful 
the  contributory  negligence  of  the  custodians  is  to  be  imputed  to  the  child, 
plaintiff  is  a  good  defense;  but  such  in  the  same  manner  as  if  they  were 
negligence  is  not  imputable  to  the  acting  under  his  direction  instead  of 
child,  and  is  consequently  not  to  be  his  acting  under  theirs.  Some  of  the 
considered,  when  the  suit  is  by  the  decisions  put  this  doctrine  on  the 
child,  or  its  personal  representative,  ground  that  the  parent  must  in  law  be 
Glassey  z/.  Hestonville,  etc.,  R.  R.  Co.,  deemed  the  agent  of  the  child;  whilst 
57  Pa.  St.  172;  Huff  V,  Ames,  16  Neb.  in  other  decisions  the  courts  refused  ta 
139.'*  consider  the  question  as  one  of  agency, 

and  put  their  rule  upon  the  ground 

In  Shearman  &  Redfield  on  Negli-  that  the  child  is    identified   with    its 

gence,  §  73,  p.  108  (5th  ed.),  it  is  said  guardian;  a  legal  fiction  which  led  to 

that  **  where  one  is  driving  a  horse  the  famous  and  now  exploded  decision 

with  ordinary  care,  at  a  rate  of  speed  of  Thorogood  v.  Bryan,  8  C.  B.  115. 

suited  to  the  locality,  he  is,  of  course,  For  one  or  the  other  reason,  or  no  rea- 

not  liable  for  an  injury  by  the  horse  to  son,  this  rule  of  imputed  negligence 

a  child  who  suddenly  throws  himself  seems  to  be  at  present  established  in 

in  the  way.  and  is  run  over  before  the  New  York^  Maine ^  Massachusetts^  Dela^ 

driver  can  prevent  it."     And  in  a  foot-  ware^   Maryland^    Indiana^    Minnesota^ 

note  the  authors  add:  "  This  was  sub-  Kansas  and  California;  although  there 

stantially  the  case  in  Hartfield  r^ Roper,  is  an  increasing  disposition  in  all  these 

21  Wend.  615,  and  the  court,  therefore.  States  to  moderate  the  stringency  of 

held  the  defendant   free    from  negli-  the  rule."    ♦    *    ♦    And  in  §  75  the 

gencc.    The  opinion  of  the  court  upon  learned  authors  criticise  the  rule  in 

all  other  points  has  been  generally  dis-  Hartfield  v.  Roper.     Further  on  in  their 

proved  (see  Ranch  v,  Lloyd,  31  Pa.  St.  work  (§  78)  the  authors  accept  the  Ver- 

358;  Robinson  v.  Cone,  22  Vt.  213),  and  mont  rule  (Robinson  v.  Cone.  22  Vi. 

has  been  completely  overruled,  so  far  213),  as  the  correct  one  and  state  that 

as  it  undertakes  to  require  from  a  little  the  same  has  been  adopted  in  at  least 

child  the  same  degree  of  care  as  from  twenty    States,   and  cite    authorities, 

a  grown  person.    See  Moebus  v.  Herr-  where  the  Vermont  rule  is  law.  in  Ala^ 

mann,    108    N,    Y.    349,    and    Beach,  bama^    Connnecticut^    Georgia^    lUinoiSy 

Contrib.  Neg.,  g  119  (2d  ed.)."  Iowa,  Louisiana,  Michigan,  Mississippi^ 
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same  road,  and  before  the  child  was  perceived  the  horses  passed 
over  him.  He  was  discovered  by  Newell,  the  other  defendant, 
who  was  in  the  same  sleigh,  and  on  his  exclaiming  that  a  child 
had  been  run  over,  the  horses  were  immediately  stopped  by 
Roper  and  backed,  and  the  sleigh  prevented  from  passing  over 
the  child.  The  injury  sustained  was  very  serious;  an  arm  of  the 
child  was  broken,  and  he  suffered  greatly  for  about  two  months, 
and  considerable  expense  was  incurred  in  medical  attendance. 
The  sleigh  was  at  the  time  of  the  injury  descending  a  hill,  at  the 
foot  of  which  was  a  bridge,  and  the  child  was  in  the  road  about 
six  or  eight  rods  from  the  bridge.  The  course  of  the  road  was 
such  that  in  descending  the  hill  there  was  a  fair  view  of  the  road 
beyond  the  bridge.  A  daughter  of  .the  defendant,  Newell,  who 
was  in  the  sleigh  with  her  father,  testified,  however,  that  she  did 
not  perceive  the  child,  although  she  sat  on  the  side  of  the  sleigh 
which  passed  over  the  track  in  which  was  the  child.  The 
defendant,  Roper,  had  no  sleigh  bells.  The  horses  at  the  time 
of  the  injury  were  trotting,  but  not  at  great  speed ;  Roper  sat  on 
the  front  seat  of  the  sleigh  driving  the  horses,  and  Newell  and 
his  daughter  sat  on  the  back  seat.  The  parties  in  the  sleigh 
were  not  conversing  at  the  time  of  the  accident.  The  horses 
and  sleigh  belonged  to  Newell,  but  were  let,  together  with  a  farm 
and  other  property,  to  Roper  for  a  term  not  expired  at  the  time 
of  the  accident.  It  Wcis  proved  that  Newell  was  esteemed  to  be 
worth  $io,ocx).  Upon  the  above  facts  the  defendant's  counsel 
moved  for  a  nonsuit;  which  the  judge  refused  to  grant.  A 
motion  was  also  made  that  the  jury  should  be  instructed  to 

Missouri^  Nebraska^  New  Hampshire^  fendant,  he  is  not  precluded  from  his 

New  Jersey,  Ohio^  Pennsylvania,  Texas,  redress.     If  one  knew  that  such  a  per- 

Utah  and  Virginia,  son  is  in  the  highway,  or  on  a  railway, 

The  Vermont  rule  referred  to  (Robin-  he  is  bound  to  a  proportionate  degree 

son  V.  Cone,  22  Vt.  213),  was  applied  of  watchfulness,  and  what  would  be 

in  a  case  where  a  boy  three  years  and  ordinary  neglect  in  regard  to  one  whom 

nine  months  old,  while  coasting  in  the  the  defendant  supposed  a   person   of 

highway,  lying  upon  his  breast  upon  full  age  and  capacity,  would  be  gross 

a  sled,  was  run  over  by  a  sleigh,  and  neglect  as  to  a  child  or  one  known  to 

it  was  held  that  he  was  not  precluded  be  incapable  of  escaping  danger."  (See 

from  recovery.    The  court  said:  *' We  Shearman  &  Redfield  on  Negligence, 

are  satisfied  that  although  a  child  or  §g  73-78  and  notes  (5th  ed.) 
idiot  or  lunatic  may  to  some  extent        See  also  note  on   Imputed   Negli- 

have  escaped  into  the  highway  through  gence,  in  11  Am.  Neg.  Cas.  i 51-156; 

the  fault  or  negligence  of  his  keeper,  and  also  note  on    the    Doctrine  of 

and  so  be  improperly  there,  yet  if  he  Thorogood  v.  Bryan,  8  C  B.  US*  ^^ 

is  hurt  by  the  negligence  of  the  de-  11  Am.  Neg.  Cas.  145-145 
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acquit  Newell  on  the  ground  that  there  was  no  evidence  against 
him,  so  that  he  might  be  improved  as  a  witness  for  Roper,  which 
the  judge  refused  to  do.  The  jury,  under  the  charge  of  the 
judge,  found  a  verdict  against  both  defendants,  with  $500  dam- 
ages.    The  defendants  asked  for  a  new  trial. 

J.  A.  Spencer,  for  defendant. 

W.  Tracy  and  W.  C.  Noyes,  for  plaintiff. 

Cowen,  J. — The  injury  to  this  child  was  doubtless  a  very 
serious  misfortune  to  him.  But  I  have  been  utterly  unable  to 
collect,  from  the  evidence,  anything  by  which  the  jury  were 
authorized  to  impute  such  carelessness  as  rendered  these  defend- 
ants responsible.  It  is  true,  they  might  have  seen  the  child  from 
the  turn  of  the  road  in  descending,  had  they  looked  so  far  ahead ; 
but  something  must  be  allowed  for  their  attention  to  the  manage- 
ment of  the  horses  and  their  own  safety  in  descending  the  hill  to 
a  bridge.  So  unobserving  were  they,  in  fact,  that  Mrs.  Lewis, 
who  sat  in  the  rear  of  the  sleigh,  on  the  left  side,  and  therefore 
in  the  best  position  of  the  three  to  overlook  the  road  in  its  full 
extent,  as  far  as  the  place  where  the  child  was,  did  not  discern 
him.  It  was  somewhat  severe,  in  a  case  like  this,  to  allow  testi- 
mony of  Neweir.s  ability  to  pay,  though  it  was  not  objected  to. 
It  seems  to  imply  that  he  had  been  so  brutal  as  silently  to  allow 
Roper's  going  on  and  endangering  the  child's  life  after  he, 
Newell,  had  discovered  it  to  be  in  the  road.  But,  perhaps,  no 
objection  can  now  be  heard  to  that  evidence  having  been  received, 
because  it  was  not  made  at  the  trial. 

No  doubt  the  action  was  properly  brought  in  the  name  of  the 
child.  Nor  is  there  any  objection  to  its  form,  since  the  statute 
(2  R.  S.  456,  sec.  16,  2d  ed.).  Nor  could  the  father  have  brought 
an  action  for  loss  of  service,  in  respect  to  so  small  a  child,  accord- 
ing to  the  English  case  of  Hall  v,  Hollander,  4  Barn.  &  C.  660 
(i);  though  I  should  think  it  quite  questionable  whether  that 
case  can  be  considered  as  law  here. 

If  the  defendants  were,  in  truth,  so  reckless  of  the  child's 
safety  as  to  run  over  it  in  the  way  described,  after  knowing  it  to 

I.  In   Hall  V,  Hollander,  4  B.  &  C.  servant.     ^<r/^,  that  the  plaintiff  could 

660,  it  appeared  that  a  boy  two  and  a  not  maintain  the  action  because  it  was 

half  years  old  was  run  over  by  a  car-  impossible  that  such  a  boy  could  ren- 

riag^e  and  much  injured.     The  parent,  der  any  services  to  him,  and  because 

having  expended  some  money  in  his  the  expenses  incarred  were    not    the 

cure,  sued  the  owner  of  the  carriage  gist  of  the  action,  the  loss  of  services 

for  loss  of  the  services  of  his  son  as  his  being  the  gist  of  the  action. 


COLUSIONS  AND  CROSSINGS.  299 

be  in  the  road,  the  verdict  is  none  too  large.  But  such  trifling 
with  human  life  ought  not  to  be  presumed;  and  there  was  no 
proof  of  it,  either  direct  or  circumstantial.  This  is  not  a  case, 
however,  for  interfering  upon  the  ground  of  excessive  damages. 
The  only  question  which  seems  to  be  open  for  our  consideration 
is  that  of  negUgence.  This  respects  both  parties.  It  is  quite 
necessary  to  drive  at  a  moderate  pace  and  look  out  against  acci- 
dents to  children  and  others,  in  a  populous  village  or  city.  See 
McAllister  v.  Hammond,  6  Cowen,  342,  and  per  Lawrence,  J., 
in  Leame  v.  Bray,  3  East,  597  (i).  But  this  accident  happened 
in  the  country,  where  was  a  solitary  house;  a  child  belonging  to 
it  happened  to  be  in  the  road,  a  thing  most  imprudently  allowed 
by  its  parents,  and  what  could  easily  have  been  prevented  by 
ordinary  care.  Travelers  are  not  prepared  for  siich  things.  They 
therefore,  trot  their  horses.  They  are  warrantably  inattentive 
to  small  objects  in  the  road,  which  they  may  be  incapable  of 
seeing  in  the  course  of  a  drive  for  miles  through  the  country, 
among  a  sparse  population.  To  keep  a  constant  lookout  would 
be  more  than  a  driver  could  do,  even  if  he  were  continually 
standing  and  driving  on  a  walk.  Yet  to  this  the  matter  must 
come,  if  he  is  to  take  all  the  responsibility.  The  roads  would 
thus  become  of  very  little  use  in  the  line  for  which  they  were 
principally  intended.  It  seems  to  me  that  the  defendants  exer- 
cised all  the  care  which,  in  the  nature  of  this  case,  the  law 
required.  If  so,  it  is  a  case  of  mere  unavoidable  accident,  for 
which  they  are  not  liable.  Dygert  v.  Bradley.  8  Wend.  469, 
472,  473;  Clark  V.  Foote,  8  Johns.  R.  421;  Penton  v.  Holland, 
17  Johns.  R.  92. 

Was  the  plaintiff  guilty  of  negligence  ?  His  counsel  seemed 
to  think  he  made  a  complete  exception  to  the  general  rule 
demanding  care  on  his  part,  by  reason  of  his  extreme  infancy. 
Is  thij  indeed  so?  A  snow  path  in  the  public  highway  is  among 
the  last  places  in  this  country  to  which  such  a  small  child  should 
be  allowed  to  resort,  unattended  by  any  one  of  suitable  age  and 

I.   Ir,  Leame  i>.  Bray,  3  Easl.  593,  it  distinction  is  that  wheie  the  Injury  is 

iraf  held  Ibal  where  one  accidentally  immediate  from  fti^  <^^'  <>'  'o'cc  done 

diove  liU  carriage  against  another's,  by  the  defen(]»-i  the  remedy  ii  in  lies. 

ihe  ifnedy  is  iresitass  and  not  case,  pass;  nbeie    ,.      inturj  1*  ^^^W  conse- 

the  injUTji  being  immediate  (rom  [he  quential  to    ^         ^  betoie  done  by  ite 

act  done,  though  he  were  not  otherwise  defendant,  i^^         «  acuon  00  the  c^^^ 

blamable  than  driving  on   the  wrong  lies.  Vt^*  * 

tide  of  the  load  on  a  dark  night.     The 
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discretion.  The  custody  of  such  a  child  is  confided  by  law  to  its 
parents,  or  to  others  standing  in  their  place;  and  it  is  absurd  to 
imagine  that  it  could  be  exposed  in  the  road,  as  this  child  was, 
without  gross  carelessness.  It  is  the  extreme  of  folly  even  to 
turn  domestic  animals  upon  the  common  highway.  To  allow 
small  children  to  resort  there  alone  is  a  criminal  neglect.  It  is 
true  that  this  confers  no  rights  upon  travelers  to  commit  a  vol- 
untary injury  upon  either;  nor  does  it  warrant  gross  neglect;  but 
it  seems  to  me  that  to  make  them  liable  for  anything  short  of 
that  would  be  contrary  to  law.  The  child  has  a  right  to  the 
road  for  the  purposes  of  travel,  attended  by  the  proper  escort. 
But  at  the  tender  age  of  two  or  three  years,  and  even  more,  the 
infant  cannot  personally  exercise  that  degree  of  discretion  which 
becomes  instinctive  at  an  advanced  age,  and  for  which  the  law 
must  make  him  responsible,  through  others,  if  the  doctrine  of 
mutual  care  between  the  parties  using  the  road  is  to  be  enforced 
at  all  in  his  case.  It  is  perfectly  well  settled  that  if  the  party 
injured  by  a  collision  on  the  highway  has  drawn  the  mischief 
upon  himself  by  his  own  neglect,  he  is  not  entitled  to  an  action, 
even  though  he  be  lawfully  in  the  highway  pursuing  his  travels 
(Rathbun  v.  Payne,  19  Wend.  399;  Burcle  v.  N.  Y.  Dry  Dock 
Co.,  2  Hall,  151),  which  can  scarcely  be  said  of  a  toppling  infant, 
suffered  by  his  guardians  to  be  there,  either  as  a  traveler  or  for 
the  purpose  of  pursuing  his  sports.  The  application  may  be 
harsh  when  made  to  small  children ;  as  they  are  known  to  have 
no  personal  discretion,  common  humanity  is  alive  to  their  pro 
tection;  but  they  are  not,  therefore,  exempt  from  the  legal  rule, 
when  they  bring  an  action  for  redress ;  and  there  is  no  other  way 
of  enforcing  it,  except  by  requiring  due  care  at  the  hands  of 
those  to  whom  the  law  and  the  necesssity  of  the  case  has  dele- 
gated the  exercise  of  discretion.  An  infant  is  not  sui juris.  He 
belongs  to  another,  to  whom  discretion  in  the  care  of  his  person 
is  exclusively  confided.  That  person  is  keeper  and  agent  for  this 
purpose,  and  in  respect  to  third  persons  his  act  must  be  deemed 
that  of  the  infant;  his  neglect,  the  infant's  neglect.  Suppose  a 
hopeless  lunatic  suffered  to  stray  by  his  committee,  lying  in  the 
road  like  a  log,  shall  the  traveler  whose  sleigh  unfortunately 
strikes  him  be  made  amenable  in  damages  ?  The  neglect  of  the 
committee  to  whom  his  custody  is  confided  shall  be  imputed  to 
him.  It  is  a  mistake  to  suppose  that  because  the  party  injured 
is  incapable  of  personal  discretion,  he  is,  therefore,  above  all 
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law.  An  infant  or  lunatic  is  liable  personally  for  wrongs  which 
he  commits  against  the  person  and  property  of  others.  Bullock 
V,  Babcock,  3  Wend.  391,  394.  And  when  he  complains  of 
wrongs  to  himself,  the  defendant  has  a  right  to  insist  that  he 
should  not  have  been  the  heedless  instrument  of  his  own  injury. 
He  cannot,  more  than  any  other,  make  a  profit  of  his  own  wrong. 
Volenti  non  fit  injuria.  If  his  proper  agent  and  guardian  has 
suffered  him  to  incur  mischief,  it  is  much  more  fit  that  he  should 
look  for  redress  to  that  guardian  than  that  the  latter  should  neg- 
ligently allow  his  ward  to  be  in  the  way  of  travelers,  and  then 
harass  them  in  courts  of  justice  recovering  heavy  verdicts  for  his 
own  misconduct. 

The  counsel  for  the  plaintiff  probably  have  the  advantage  of 
saying  that  the  neglect  of  an  infant  has  not,  in  any  reported  case, 
ever  been  allowed  by  way  of  defense  in  an  action  for  negligently 
injuring  him.  But  so  far  there  is  an  equal  advantage  on  the 
other  side.  The  defense  has  not  been  denied  in  any  book  of 
reports.  The  defendant  has  also  another  advantage.  The 
reports  expressly  say  that  negligence  may  be  predicated  of  an 
infant  or  lunatic.  All  the  cases  agree  that  trespass  lies  against 
an  infant.  That  was  adjudged  in  Campbell  v.  Stakes,  2  Wend. 
137,  and  Bullock  v.  Babcock,  3  Wend.  391.  And  it  is  equally 
well  settled  that  where  an  injury  is  free  from  all  negligence,  as  if 
it  arise  from  inevitable  accident,  there  trespass  does  not  lie. 
Weaver  v.  Ward,  Hob.  134;  Marcy,  J.,  in  Bullock  v.  Babcock, 
supra;  Dygert  v,  Bradley,  8  Wend.  469.  The  cases  maintaining 
trespass  against  an  infant,  therefore,  imply  that  he  may  be  guilty 
of  negligence.  Trover  will  also  lie  for  a  mere  non-feasance,  e,  g.y 
a  non-delivery  of  goods,  where  they  do  not  come  to  the  infant's 
hands  by  contract.  Lawrence,  J.,  in  Jennings  v,  Rundall,  8  T. 
R-  337  (Oj  Campbell  v.  Stakes,  2  Wend.  143.  The  cases  most 
favorable  to  infants  all  agree  in  that.  And  so,  where  the  con- 
tract of  bailment  to  an  infant  has  expired,  it  was  agreed  that,  on 
non-delivery,  the  owner  may  maintain  detinue,  replevin  or  trover. 
Penrose  v.  Curren,  3  Rawle,  351 ;  and  see,  per  Rogers,  J.,  on  p. 
354.  It  was  said  trespass  lies  against  an  infant  though  only  four 
years  of  age;  25  Hen.  6,  11  ^,  per  Wangford,  though  this  is  put 
by  Brook  with  a  query;  Br.  Abr.  Corone,  pi.  6.  No  doubt, 
however,  he  may  bring  a  suit  at  any  age;  and  if  that  suit  depends 

I.  In  Jennings  v,  Rundall,  8  Term  Rep.  335,  it  was  \^^(\  that  a  pUlniitl 
cinnot  convert  contract  into  a  tort,  so  as  to  charge  an  tnf  ^f., 
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upon  a  condition  on  his  side,  he  must  show  that  it  was  per- 
formed. It  was  said  in  Stowell  v.  Zouch,  Plowd.  Com.  364,  if 
an  infant  lord,  who  has  title  to  enter  for  mortmain,  does  not 
enter  within  the  year,  he  shall  be  bound  by  his  laches ;  "for 
there  he  had  but  title  to  a  thing  which  never  was  in  him."  To 
warrant  an  action  he  must  have  entered  within  the  year;  and 
not  having  done  so,  he  could  have  no  remedy.  Several  like 
instances  are  put  in  the  same  page,  which  are  also  collected  and 
arranged  in  9  Viner's  Abr.  Enfant  (B.  2),  pi.  7,  8.  p.  376,  of  the 
octavo  edition.  But  it  is  plain  in  the  nature  of  things  that  if  an 
infant  insist  on  a  right  of  action,  he  must  show  a  compliance 
with  the  conditions  on  which  his  right  is  to  arise,  and  this  is 
entirely  irrespective  of  his  age.  Land  descends  to  an  infant  of 
a  year  old ;  and  he  is  bound  to  make  a  share  of  the  partition 
fence.  He  neglects  to  do  so,  whereby  his  neighbor's  cattle  enter 
and  trespass  upon  the  land.  No  one  would  think  of  contending 
that  his  neighbor  must,  therefore,  be  deprived  of  his  defense. 
The  infant  has  neglected  to  fulfill  the  condition,  on  which  he 
could  sue,  or  his  guardian  has  done  so,  which  is  the  same  thing. 
He  might  as  well  sue  because  his  neighbor  has  left  a  gate  on 
his  own  premises  open,  through  which  the  infant  had  crept,  and 
fallen  into  a  pit  and  hurt  himself.  The  man  has  a  right  to  keep 
his  gate  open,  and  the  child's  parents  must  keep  him  away.  But 
one  has  no  plainer  right  to  walk  about  his  own  premises,  and 
open  and  shut  his  own  gates,  than  he  has  to  travel  in  the  high- 
way with  his  horses.  An  infant  creeps  into  the  tracK  from  your 
field  to  your  barn,  and  is  injured  by  your  driving  a  load  of  hay 
along  the  path ;  are  you  to  be  deprived  of  all  excuse  in  an  action 
for  the  injury  ? 

The  argument  for  this  plaintiff  goes  quite  too  far  and  proves 
too  much.  It  was  said  that  drivers  are  bound  to  suppose  that 
small  children  may  be  in  the  road,  and  as  all  the  care  lies  on  the 
side  of  the  former,  damages  follow,  of  course,  for  every  injury 
to  the  latter.  Suppose  an  infant  suddenly  throws  himself  in  the 
way  of  a  sleigh,  a  wagon  or  a  railroad  car,  by  which  his  limb  is 
fractured;  it  maybe  said,  with  equal  force,  he  is  incapable  of 
neglect.  So  if  he  be  allowed  to  travel  the  road  alone  in  the  dark. 
The  answer  to  all  this  is,  the  law  has  placed  infants  in  the  hands 
of  vigilant  and  generally  affectionate  keepers,  their  own  parents ; 
and  if  there  be  any  legal  responsibility  in  damages  it  lies  upon 
them.     The  illustration  sought  to  be  derived  from  the  law  in 
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respect  to  the  injury  of  animals  turned  or  suffered  to  stray  into 
the  street  does  not  strike  me  as  fortunate.  If  they  be  there 
without  any  one  to  attend  and  take  care  of  them,  that  is  a  degree 
of  carelessness  in  the  owner  which  would  preclude  his  recovery 
of  damages  arising  from  mere  inattention  on  the  side  of  the 
traveler.  Indeed,  it  could  rarely  be  said  that  animals  entirely 
unattended  are  lawfully  in  the  roads  or  streets  at  all.  They  may 
be  driven  along  the  road  by  the  owner  or  his  servants,  but  if 
allowed  to  run  at  large  for  the  purpose  of  grazing,  or  any  other 
purpose,  entirely  unattended,  and  yet  travelers  are  to  be  made 
accountable  in  all  cases  of  collision,  such  a  doctrine  might  super- 
sede the  use  of  the  road,  so  far  as  comfort  or  expedition  is  con- 
cerned. The  mistake  lies  in  supposing  the  injury  to  be  wilful, 
to  arise  from  some  positive  act,  or  to  be  grossly  negligent.  Such 
an  injury  is  never  tolerated,  be  the  negligence  on  the  side  of  the 
party  injured  what  it  may.  Clay  v.  Wood,  J  Esp,  44  (i);  Rath- 
bun  V.  Payne,  19  Wend.  399,  But  where  it  arises  from  mere 
inadvertence  on  the  side  of  the  traveler,  he  is  always  excused  by 
the  law  on  showing  that  there  was  equal  or  greater  neglect  on 
the  side  of  his  accuser.  It  is  impossible  to  say,  then,  that  the 
accuser  was  not  himself  the  author  of  the  injury  which  he  seeks 
to  father  upon  another. 

My  difficulty  in  the  case  at  bar  is  to  Bnd  the  least  color  for 
imputing  gross  negligence,  or,  indeed,  any  degree  of  negligence 
to  the  defendants.  But  if  there  were  any,  there  was,  1  think,  as 
much  and  more  on  the  side  of  the  plaintiff.  It  therefore  seems 
to  me  that  here  was  a  good  defense  established  at  the  trial,  on 
the  ground  that  the  defendants  being  free  from  gross  neglect, 
and  the  plaintiff  being  guilty  of  great  neglect  on  his  part,  indeed, 
being  unnecessarily,  not  to  say  illegally,  occupying  the  road, 
having  no  right  there  (for  he  does  not  appear  to  have  been  travel- 
ing, nor  even  on  the  land  which  belonged  to  his  family),  the 
injury  was  a  consequence  of  his  own  neglect,  at  least  such 
neglect  as  the  law  must  impute  to  him  through  others. 

Again,  I  collect  from  the  evidence  that  Newell  had  demised 
the  team  for  a  term  of  two  years,  which  was  unexpired  at  the 
time  of  the  injury,  to  his  son-in-law  and   coMetendant  Roper. 

1.   In  CUjf  c.  Wood,  S  Esp.  44,  it  wm  rosd,  if  thct^  ^m  suftcieni  lot 

held   tb>l  it  is.  no  jattlfiCBtioa  to  an  the  defend^^  ^ft^         .  4i\Ltioai  itkcoa- 

actlon  Tor  negligent  driving  ihBI  the  veoience.  ^    .g  f^ 

plainlif  was  on  the  wrong  tide  of  the 
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Newell  then  had  no  control  of  the  team,  and  cannot  be  made 
liable  without  proof  of  positive  and  active  concurrence  in  the 
injury,  a  thing  for  which  there  is  no  pretense  in  the  proof,  and 
which  implies  a  barbarous  temper,  which  the  law  cannot  presume 
in  any  one.  He,  at  least,  should  have  been  acquitted  by  the 
jury.  He  neither  actually  participated  in  the  management  of 
the  team,  nor  could  his  interference  have  been  legally  efficient 
to  prevent  mischief.  He  had  no  lawful  control  of  the  horses. 
Roper  was  the  exclusive  pro  hac  vice. 

The  evidence,  at  the  time  when  the  motion  was  made  to  allow 
the  jury  to  pass  upon  the  case  of  Newell,  had  made  out  nothing 
actual  against  him,  if  Roper,  the  driver,  may  be  said  to  have 
been  implicated  as  a  wrongdoer.  But  Newell  might,  at  this  stage, 
perhaps,  have  been  regarded  by  the  jury  as  owner  of  the  horses, 
and  Roper  as  his  servant.  The  lease  was  not  in  proof.  Con- 
structively, his  liability  would  follow  from  the  neglect  of  his 
servant,  and  in  this  view  it  cannot  be  said  there  was  no  evidence 
against  him.  It  is  only  where  the  evidence  totally  fails  as  to  one 
whose  case  can  be  separated  from  the  other  that  he  is  entitled  to 
be  acquitted  for  the  purpose  of  being  sworn  as  a  witness  for  his 
co-defendant. 

The  motion  for  a  nonsuit,  which  followed,  seems  to  have  been 
the  more  proper  one ;  for  I  have  been  utterly  unable  to  see  that, 
so  far,  the  evidence  had  made  out  any  neglect,  or  the  semblance 
of  neglect,  on  the  part  of  the  defendants,  while  it  had  established 
clear  neglect  on  the  other  side.  But  this  question  has  been 
sufficiently  dwelt  upon  in  connection  with  the  defendant's  proofs 
and  that  which  the  plaintifT  adduced  at  the  close  of  the  cause. 
It  was  enough  if  the  cause  of  action  was  then  made  out,  although 
the  judge  might  have  refused  to  nonsuit.  It  appears  to  me  it 
was  not. 

It  follows  that  a  new  trial  should  be  granted.  The  costs 
should,  I  think,  abide  the  event;  for  the  judge  erred  in  omitting 
to  nonsuit  the  plaintiff.  The  case  was  certainly  not  made  better 
for  the  plaintiff  by  the  subsequent  evidence.  It  is  not,  therefore, 
merely  the  case  of  a  verdict  against  the  weight  of  evidence  which 
calls  for  payment  of  costs. 

New  trial  granted ;  costs  to  abide  the  event. 
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CONNOLLY  V.  KNICKERBOCKER  ICE  COMPANY. 

Court  of  Appeals^  New  York,  ^P^^^%  i88g, 

[Reported  in  114  N.  Y.  104.] 

BOY  RIDING  ON  REAR  PLATFORM  OF  STREET  CAR  INJURED  IN 
COLLISION  OF  STREET  CAR  WITH  ICE  WAGON  —  NEGLIGENCE 
FOR  JURY.  —  In  an  action  to  recover  damages  for  injuries  sustained  by 
plaintiff,  a  boy  seven  years  of  age,  who,  while  riding  on  the  rear  platforoo 
of  a  street  car,  was  struck  by  defendant's  wagon,  the  wheel  of  which  came 
into  collision  with  the  rear  end  of  the  street  car,  as  the  latter  was  turning 
from  one  street  into  another  street,  it  was  held  xYidil  the  question  of  negli- 
gence of  defendant  was  one  of  fact  for  the  jury  to  determine  (i). 

DEGREE  OF  CARE  REQUIRED  OF  INFANT. —An  infant  seven  years  of 
age  is  chargeable  with  duty  of  exercising  such  care  as  may  be  reasonably 
expected  of  one  of  his  age,  and  it  is  for  the  jury  to  determine  question  of 
contributory  negligence. 

RIDING  ON  PLATFORM  OF  STREET  CAR  —  WHEN  CONTRIBUTORY 
NEGLIGENCE  NOT  A  DEFENSE.  —  While  the  fact  that,  a  passenger  on  a 
street  car  stands  upon  the  rear  platform  when  there  is  room  inside  the  car 
may,  in  an  action  against  the  carrier,  constitute  a  defense,  the  same  defense 
is  not  available  in  an  action  brought  by  such  person  against  a  third  party 
for  injuries  sustained  by  such  third  party's  negligence. 

CHILDREN  ON  PLATFORMS  OF  STREET  CARS  — VIOLATION  OF 
STATUTE  — CONTRIBUTORY  NEGLIGENCE.  —  While  the  violation 
by  a  child  of  the  statute  prohibiting  children,  who  are  not  passengers,  from 
riding  on  street-car  platforms  may  be  shown,  such  violation  does  not,  for 
all  purposes,  establish  contributory  negligence,  especially  where  the  child 
was  on  the  platform  by  invitation  of  the  conductor. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  entered  upon  an  order 
made  May  9,  1887,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  verdict  for  $2,000  in  action  brought  by 
guardian  for  personal  injuries  sustained  by  collision  between 
street  car  and  wagon.  The  facts  are  stated  in  the  opinion. 
Judgment  affirmed. 

Alfred  E.  Mudge,  for  appellant. 

A.  J.  Skinner,  for  respondent. 

Bradley,  J.  —  This  action  was  brought  to  recover  damages 

I.  Children    run  over  or  injured  by  84  N.  Y.  488;  boy  five  years  of  age  run 

vehicles,  —  Among  the  numerous  cases  over  and  killed  by  ice  wagon;  judg- 

decided  in  New  York  arising  out  of  in-  ment  for  plaintiff  for  t3*ooo  reversed 

juries  to  children  caused  by  being  run  for  erroneous  instruction  that  violation 

over  in  the  streets  by  vehicles  (other  of  ordinance  in  letting  wagon  stand 

than  street  cars)  are  the  following:  alone  in  street  was  negligence. 

Knupflb  r.  Knickerbocker  Ice  Co.,        Murphy  r.  0^|^    0  N.  Y.  14;  boy 

Vol.  XII  — 20 
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resulting  from  personal  injuries  suffered  by  the  plaintiff,  alleged 
to  have  been  occasioned  by  the  negligence  of  the  defendant. 
The  injury  was  caused  by  a  collision  on  Court  street,  in  the  city 
of  Brooklyn,  between  a  street  car  and  the  ice  wagon  of  the 
defendant.  The  wagon  was  going  one  way  and  the  car  the  other, 
and,  as  the  car  was  turning  from  that  street  into  another  street, 
a  wheel  of  the  wagon  came  in  collision  with  the  rear  end  of  the 
car,  and  the  plaintiff  was  thrown  from  the  side  platform  near  that 
end  of  the  car  on  which  he  was  standing.  The  question  of  neg- 
ligence of  the  defendant  was,  perhaps,  a  close  one,  but  the  evi- 
dence seems  to  have  been  such  as  to  permit  that  imputation,  and 
required  the  submission  of  such  question  to  the  jury  as  one  of 
fact.  Both  the  wagon  and  the  car  were  properly  in  the  street, 
and  the  duty  was  with  the  driver  of  each  to  use  reasonable  care 
against  injury  to  others.  In  this  instance  they  approached  each 
other  at  or  near  the  junction  of  Court  and  Nelson  streets,  and 
the  car  was  on  the  curve,  proceeding  to  turn  into  the  latter  street, 
when  it  was  struck  by  the  wagon. 

The  main  evidence  of  negligence  of  the  defendant  was  that 
relating  to  the  speed  it  was  being  driven.  There  is  evidence 
tending  to  prove  that  it  was  going  rapidly,  and  continued  to  do 
so  until  the  collision  occurred.  It  is,  however,  said,  with  the 
support  of  evidence  tending  to  prove  the  fact,  that  if  the  car 
had  continued  in  Court  street  there  would  have  been  no  collision ; 
that  the  driver  was  not  aware  of  the  purpose  to  turn  into  the 

four  years  old  run  over  by  wagon  at  Co.,  127  N.  Y.  680,  affirmiDg  6  N.  Y. 

crosswalk;       judgment      for      $2,500  Supp.    127;  Moskovitz  v,   Lighte,  140 

affirmed.  N.  Y.  619,  affirming  68  Hun,  102;  Press- 

MoEBUs   V.    Herriman,    108    N.   Y.  man  v.  Mooney,  5  App.  Div.  121 ;  Rot- 

.349;    boy   seven    years    old    crossing  tenberg    v,   Segeike,    148    N.   Y.    734, 

street  run  over  by  defendant's  wagon;  affirming  6  Misc.  3;  Cook  v.   Standard 

judgment  for  $3,500  affirmed.  Oil  Co.,   9  App.    Div.    105;    Mills   v. 

BiRKETT  V,  Knickerbocker  Ice  Co.,  Woolverton,  9  App.  Div.  82:  Hender- 

iio  N.  V.  504;  girl  between  four  and  son  v.  Knickerbocker  Ice  Co.,  119  N. 

five  years  of  age  run  over  by  ice  wagon;  Y.  619,   affirming  5  N.  Y.  Supp.  909; 

judgment     for     plaintifif     for    $1,500  Keller  v,   Haaker,   2  App.   Div.    245; 

affirmed.  Goff  v.  Akers,  139  N.  Y.  653,  affirming 

Barrett  v.  Smith,   128  N.  Y.  607;  i  Misc.  468;  Cowan  v.  Shyder,  5  N.  Y. 

girl  four  years  of  age  struck  by  wagon;  Supp.  340;  Wright  v,  Wilcox.  19  Wend, 

judgment  of  nonsuit  reversed.  343;  Ford  v,   Monroe,   20  Wend.  210; 

See  also  the    following    New  York  Edsall  v,  Vandemark,  39  Barb.    589; 

cases  relating  to  children  run  over  by  Weaver  v.  BuUis,  128  N.  Y.  634,  affirm- 

vehicles:  ing  14  N.  Y.  Supp.  338. 

Oelerich  v,  N.  Y.  Condensed   Milk 
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other  street  until  both  reached  Nelson  street,  and  that  then  it 
was  too  late  for  the  driver  of  the  wagon  to  avoid  the  collision 
caused  by  the  swinging  of  the  rear  end  of  the  car  into  the  line  of 
the  wheels  on  one  side  of  the  wagon  in  making  the  turn,  and 
that  the  driver  did  what  he  then  could  to  get  the  wagon  out  of 
the  way  of  the  car.  Upon  evidence  given  on  the  part  of  the 
defendant,  if  taken  by  the  jury  as  a  full  and  correct  representa- 
tion of  the  situation,  they  could  not  properly  have  charged  the 
defendant  with  liability.  But  the  jury  were  permitted,  upon 
evidence  given  upon  the  trial  to  find  that  when  the  movement 
was  first  made  to  turn  the  car,  the  defendant's  driver,  influenced 
by  reasonable  care,  and  in  view  of  the  situation  and  exercising 
it,  may  and  should  have  slackened  the  speed  of  the  wagon,  and 
by  doing  so  the  collision  and  the  consequences  resulting  from  it 
would  have  been  avoided.  And  that  while  the  driver  did  not 
know  or  suppose,  until  the  car  reached  the  intersecting  street, 
that  it  would  be  turned  into  it,  the  switch  there  would,  if 
observed,  have  shown  the  opportunity  to  do  so.  The  evidence 
on  the  part  of  the  plaintiff  and  the  inferences  fairly  derivable 
from  it  permitted  the  conclusion  that  the  collision  was  caused  by 
the  negligence  of  the  defendant's  servant  who  was  driving  the 
wagon.  The  further  question  is  whether  it  appeared  that  the 
plaintiff  exercised  the  care  required  of  him.  The  burden  was 
with  him  to  make  it  so  appear  by  evidence.  He  was  then  of  the 
age  of  seven  years,  and  was  chargeable  with  the  duty  of  exer- 
cising such  degree  of  care  as  could  reasonably  be  expected  of 
one  of  his  age,  which,  in  view  of  all  the  circumstances,  was  prop- 
erly for  the  consideration  of  the  jury  upon  the  question  of  con- 
tributory negligence.  Barry  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co., 
92  N.  Y.  289;  Byrne  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  83  N. 
Y.  620;  Thurber  v.  Harlem  B.  M.  &  F.  R.  R.  Co.,  60  N.  Y.  326. 
There  was  some  conflict  of  evidence  in  relation  to  the  circum- 
stances under  which  the  plaintiff  got  on  to  the  car,  but  the  find- 
ing was  permitted  by  it  that  the  plaintiff,  as  he  had  done  on  one 
or  more  occasions  before,  appeared  at  the  switch,  turned  it  to 
enable  the  car  to  go  from  Court  into  Nelson  street ;  that  he  did 
so  by  the  request  of  the  conductor,  who  told  him  to  do  it  and 
get  on  the  car ;  that  the  plaintiff  did  so  with  a  view  to  obtaining 
from  the  conductor  a  penny,  and  that  while  he  stood  on  the 
platform  waiting  for  it  the  collision  occurred  w^ich  caused  the 
injury.     The  plaintiff  says  he  did  not  see  the  w^^Qn  nor  did  he 
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look  to  see  if  any  wagon  was  coming.  The  car  was  then  turning 
on  its  way  into  Nelson  street.  He  took  no  observation  to  see 
whether  there  was  any  danger  to  come  from  collision  of  the  car 
with  anything  passing  on  the  street.  As  matter  of  law,  it  cannot 
be  said  that  he  was  required  to  apprehend  that  there  might  be 
an  occurrence  of  that  character  or  that  he  might  be  subject  to 
such  a  cause  of  danger.  So  that  the  failure  to  look  for  approach- 
ing vehicles  on  the  street  was  not  necessarily  negligence  on  his 
part.  The  fact  that  a  passenger  on  a  street  car  stands  upon  the 
outer  platform  when  there  is  opportunity  to  take  a  seat  in  the 
car,  might,  in  an  action  against  the  railroad  company  to  recover 
damages  as  for  its  negligence  under  ordinary  circumstances,  con- 
stitute a  defense.  Clark  v.  Eighth  Ave.  R.  R.  Co.,  36  N.  Y. 
135  (9  An^-  Neg.  Cas.  654  n).  But  that  may  not  be  so  when  the 
action  is  against  another  party,  as  the  defendant  in  such  case 
cannot  assert  as  a  defense  the  mere  duty  of  the  passenger  in  his 
relation  as  such  to  the  railroad  company.  We  think  the  question 
of  contributory  negligence  of  the  plaintiff  was  for  the  jury.  And 
they  were  permitted  upon  the  evidence  to  find  that  the  negli- 
gence of  the  defendant  was  the  sole  cause  of  the  injury.  The 
motion  for  nonsuit  was,  therefore,  properly  denied,  unless,  as 
suggested  by  the  defendant's  counsel,  the  plaintiff  was  charge- 
able with  such  negligence  by  force  of  the  statute,  which  provides 
that  no  minor  child,  not  being  a  passenger,  shall  be  allowed 
upon  the  platform  or  steps  of  any  street  car,  and  that  it  shall  be 
the  duty  of  constables,  etc.,  to  arrest  any  child  violating  such 
provision,  who,  upon  conviction,  shall  be  punished  by  fine  not 
exceeding  five  dollars  for  the  offense.  (Lawsof  1880,  chap.  585.) 
While  the  violation  of  such  statute  may  be  proved  as  a  fact  for 
consideration  by  the  jury,  such  violation  does  not  for  all  purposes 
necessarily  establish  negligence.  Knupfle  z\  Knickerbocker  Ice 
Co.,  84  N.  Y.  488.  The  getting  upon  the  car  was  not  the 
immediate  cause  of  the  plaintiff's  injury,  and  assuming  that  the 
plaintiff  violated  the  statute,  he  was  not,  for  that  reason,  denied 
the  right  to  assert  the  defendant's  negligence  as  the  cause  of  the 
injury  and  charge  it  with  liability  as  the  consequence.  Carroll 
V.  Staten  Island  R.  R.  Co.,  58  N.  Y.  126  (9  Am.  Neg.  Cas.  587 
n);  Platz  v.  City  of  Cohoes,  89  N.  Y.  220.  In  this  case  the 
finding  was  warranted  that  the  plaintiff  got  on  to  the  car,  not  as 
a  passenger,  but  temporarily,  by  the  invitation  of  the  conductor. 
None  of  the  defendant's  Exceptions  were  well  taken.  The  judg- 
ment should  be  affirmed. 
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CASEY,  Adm'r,  v.  new  YORK  CENTRAL  AND 
HUDSON  RIVER  RAILROAD  COMPANY. 

Coi,rt  of  Appeals,  Nem  York,  November,  i8yg. 

[Reponed  in  78  N.  Y.  siS.] 

GIRL  CROSSING  RAILROAD  TRACK  AT  STREET  CROSSING  STRUCK 
AND  KILLED  BY  TRAIN  —  CONTRIBUTORY  NEGLIGENCE  FOR 
JURY.  —  laanftclioo  to  recover  damagei  for  negligent  billing  of  plaintiff's 
inteltau,  a  girl  Sfteen  rears  old,  who.  while  crossing  defendant's  tracks  at 
a  street  crossinit,  was  run  over  by  a  locomotive,  it  appeared  from  the  evi- 
dence that  no  bell  was  rung,  nor  flagman  stationed,  as  had  previously  been 
the  case,  at  the  place  of  accident;  that  the  engine,  with  tender  ahead  and 
three  cars  behind,  rushed  backwards  from  a  place  where  it  could  not  well 
he  seen,  at  a  speed  ol  from  ten  to  twelve  miles  an  hour;  that  deceased  was 
approaching  (he  nonherly  track  from  the  south,  from  which  point  it  was 
difficult  to  see  into  defendant's  yard,  where  the  most  northerly  crack  ran, 
until  a  person  was  on  the  track  Itself;  that  deceased  had  waited  tor  a  freight 
tntin  to  pass  and  was  00  the  alert  in  looking  for  trains:  Htld,  that  the 
question  of  contributory  negligence  was  one  of  fact  for  the  jury  to 
determine  (i). 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas,  in  and  for  the  City  and  County  of  New  York, 
afhrminga  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict, 
for  $4,500-  The  facts  are  sufficiently  stated  in  the  opinion. 
Judgment  affirmed. 

Frank  Loomis,  for  appellant. 

Christopher  Fine,  for  respondent. 

Miller,  J.  —  We  agree  with  the  opinion  of  the  General  Term 
that  the  motion  made  by  the  defendant  for  a  nonsuit  was  prop- 
erly denied.  There  was  evidence  showing  that  no  bell  was  rung 
or  whistle  blown  upon  the  engine  which  caused  the  death  of  the 
deceased ;  that  no  flagman  was  at  or  near  the  place  where  the 
accident  occurred,  as  had  previously  been  the  case,  and  that  the 
engine,  with  tender  ahead  and  three  cars  behind,  rushed  back- 
wards towards  the  deceased  from  a  place  where  it  could  not  well 
"be  seen,  at  a  rate  of  speed  from  ten  to  twelve  miles  an  hour. 
There  is  also  proof  that  neither  the  fireman  in  charge  of  the 
engine  nor  the  brakeman  or  the  coupler   could   look  west,  on 
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account  of  the  tender  in  front  being  higher  than  the  engine,  and 
that  they  did  not  look  in  that  direction.  The  evidence  referred 
to  was  clearly  sufficient  to  present  the  question  as  to  the  defend- 
ant's negligence  to  the  consideration  of  the  jury. 

In   regard  to  the  contributory  negligence  of  the  deceased,  it 
appears  that  she  approached  the  northerly  track  on  the  west 
sidewalk  of  Tenth  avenue  on  her  way  home,  passed  on  the  first 
rail  of  the  northerly  track,  and  was  struck  and  killed.     It  also 
appears  that  the  tracks  running   east   and  west  across   Tenth 
avenue,  and  especially  the  most  northerly  track,  upon  which  the 
deceased  was  killed,  after  reaching  the  west  line  of  a  block  of 
houses  which  front  said  avenue  on  the  east  side,  run  on  a  curve 
to  the  north,  the  yard  of  the  defendant  inclining  in  that  direc* 
tion ;  and  it  would  seem  that  it  was  difficult,  if  not  impossible,  for 
a  person  coming  south,  as  the  deceased  did,  to  see  into  the  part  of 
the  yard  where  the  most  northerly  track  runs,  until  she  arrived 
at  the  track  itself.     A  moment  before  she  was  struck  the  engine 
started   west  some  lOO  feet  in   the  northerly  part   of  the  yard 
entirely  out  of   sight,  and   so   far  as  was  visible  the  track  was 
unobstructed   for  her  to  proceed  on  her  way  home,  as  nothing 
intervened.     The  train  having  suddenly  started,  and  almost  in 
an  instant,  at  a  considerable  rate  of  speed,  as  we  have  seen, 
passed  over  a  distance  of  about  i6o  feet  and  caused  her  death. 
If  she  could  not  see  at  or  near  the  place  where  she  was  struck, 
surely  she  was  not  negligent.     It  is  true  there  is  some  evidence 
to  show,  and  a  civil  engineer  testifies  that  a  person  standing  on 
the  centre  of  the  west  sidewalk  of  Tenth  avenue,  three  feet  north 
of  the  north   rail,  can  see  along  the  north   track  a  distance  of 
seventy  feet  east  of  the  house  line  on  the  east  side  of  Tenth 
avenue,  and  there  is  some  evidence  tending  in  that  direction. 
As  the  case  stood,  however,  it  was  a  question  of  fact  whether 
she  could  have  seen  the 'train  and  thus  avoided  the  accident. 
But  even  if  she  might  have  seen  the  train,  it  is  by  no  means 
clear  that  she  did  not  look  and  was  unable  to  avoid  the  accident. 
According  to  the  testimony  of  one  of  the  witnesses,  she  halted 
at  the  lamp-post  and  there  waited  for  a  freight  train  to  pass,  and 
when  her  attention  was  drawn  to  this  train  which  passed  up,  she 
started  to  go  home,  and  the  tender  came  along  and  struck  her  on 
the  sidewalk.     It  thus  appears  that  she  was  on  the  alert  not  long 
before  the  accident,  looking  around  to  pass  in  safety  across  the 
track;  and  in  this  respect  the  case  differs  from  some  of  the 
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reported  cases,  which  hold  that  the  party  being  in  a  position 
where  the  train  could  be  seen,  and  proper  use  been  made  of  the 
faculties,  is  chargeable  with  contributory  negligence.  Consider- 
ing the  circumstances,  the  fact  that  her  attention  had  been  dis- 
tracted by  the  freight  train  that  she  was  seeking  to  avoid,  and 
that  it  was  at  least  doubtful  whether  she  could  have  seen  if  she 
had  looked;  that  the  engine  came  upon  her  with  great  speed  and 
almost  instantaneously,  so  that  it  may  have  been  out  of  her 
power  to  avoid  the  danger,  it  cannot  be  said  as  a  matter  of  law 
that  she  was  negligent,  and  it  was  for  the  jury  to  determine  how 
the  fact  was. 

The  various  exceptions  relating  to  the  admission  and  exclusion 
of  evidence  offered  on  the  trial  have  received  due  consideration. 
Those  which  it  is  claimed  called  for  the  opinions  of  witnesses  do 
not,  we  think,  come  within  the  rule  contended  for,  and  related 
to  facts,  and  did  not  demand  the  opinions  of  the  several  wit- 
nesses to  whom  they  were  put.  It  is  unnecessary  to  consider 
each  of  them  in  detail,  as  they  rest  upon  the  same  rule,  and  no 
principle  of  law  was  violated  by  the  rulings  of  the  court  in  regard 
to  them. 

The  testimony  of  the  witness  McLeary,  as  to  what  occurred 
after  the  accident,  was  properly  admitted.  It  was  properly  fol- 
lowing up  the  evidence  which  had  previously  been  given  by  the 
same  witness,  and  constituted  a  part  of  the  transaction.  No 
improper  use  could  lawfully  be  made  of  such  evidence,  and  the 
court,  if  called  upon,  would  no  doubt  have  instructed  the  jury 
accordingly.  So  also  the  question  as  to  the  habit  of  the  com- 
pany in  keeping  a  flagman  at  the  place  in  question  was  com- 
petent, in  reference  to  the  degree  of  care  which  the  company  had 
exercised.  The  evidence  was  admissible  within  the  rule  laid 
down  in  several  reported  cases.  (Ernst  v,  Hudson  River  R.  R. 
Co.,  39  N.  Y.  6i,  67;  Beisiegel  v.  New  York  Central  R.  R.  Co., 
40  N.  Y.  9;  McGrath  v.  New  York  Central  R.  R.  Co.,  63  N.  Y. 
525 ;  59  N.  Y.  468.)  As  to  the  other  questions  relating  to  the 
evidence,  we  are  unable  to  discover  that  any  error  was  com- 
mitted by  the  court  in  its  rulings. 

The  motion  to  dismiss  the  complaint  was  properly  refused,  for 
the  same  reasons  that  the  motion  for  a  nonsuit  was  denied. 

The  charge  of  the  court  that  if  the  bell  was  not  rung,  the 
defendant  was  guilty  of  negligence,  and  the  refusal  to  charge 
that  it  was  not  bound  by  statute  to  give  notice  of  the  approach 
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of  this  engine  by  whistle  and  by  bell  was,  we  think,  correct. 
The  various  requests  to  charge  were  also  properly  overruled. 
Most  of  them  were  substantially  covered  by  the  charges  as  made, 
and  those  not  so  charged  were  not  correct.  The  questions  as  to 
the  admission  of  evidence  and  in  reference  to  the  charge  are 
elaborately  considered  in  the  opinion  of  Daly,  J.,  at  General 
Term,  and  we  do  not  deem  it  necessary  to  examine  them  more 
at  length. 

The  judgment  should  be  affirmed.     All  concur. 

CHILDREN  RUN  OVER  AT  CROSSINGS  OR   STRUCK  BY 

TRAINS  WHILE  ON  TRACK. 

Among  the  numerous  cases  arising  out  of  Accidents  to  Children 
at  Crossings  or  on  Steam  Railroad  Tracks  are  the  following: 

Bay  run  over  at  crossing, 

O'Mara  V,  Hudson  River  R.  R.  Co.,  38  N.  Y.  445;  boy,  eleven 
years  old,  run  over  and  killed  by  train  at  crossing;  judgment  for 
plaintiff  for  $1,500  affirmed. 

Boy  found  dead  on  track, 

Reynolds  v,  N.  Y.  Central  and  H.  R.  R.  Co.,  58  N.  Y.  248; 
boy  thirteen  years  old  found  dead  in  cattle  guard  between  tracks^ 
being  struck  by  passenger  train  while  he  was  going  home  from 
school;  judgment  for  plaintiff  for  $800  reversed. 

Child  straying  from  custody  of  parent ^  run  over  by  trcun, 

Prendegast  V,  New  York  Central  &  H.  R.  R  Co.,  58  N.  Y. 
652;  child  two  years  of  age  getting  out  of  custody  of  mother  and 
going  on  track  through  opening  in  fence  run  over  and  killed  by 
train ;  judgment  for  plaintiff  reversed,  and  judgment  against  plaintiff. 

Boy  driving  across  track  struck  by  train. 

Morrison  v.  New  York  Central  &  H.  R.  R.  Co.,  63  N.  Y.  643; 
boy  fourteen  years  old  driving  across  track,  struck  and  killed  by 
train;  judgment  for  plaintiff  for  $2  000  affirmed. 

Boy  killed  at  crossing, 

McGovERN  v.  New  York  Central  &  H.  R.  R.  Co.,  67  N.  Y.  417; 
boy  eight  years  old  going  to  school  killed  at  crossing;  judgment  for 
plaintiff  for  $2,500  affirmed. 

Boy  run  over  by  train, 

Kknyon  v.   New  York  Central  &  H.  R.  R.  Co.,  76  N.  Y.  607; 
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boy  three  years  old  run  over  by  train;  judgment  for  plaintiff  for 
|6oo  affirmed. 

Girl  struck  by  train  a(  crossing, 

Byrne  v.  New  York  Central  R.  R.  Co,  83  N.  Y.  620;  girl  ten 
years  old  struck  by  train  at  crossing;  judgment  of  nonsuit  reversed. 

Bay  killed  by  engine  at  street  crossing, 

Schwier  V,  New  York  Central  &  Hudson  River  R.  R.  Co.,  90 
N.  Y.  558;  boy  four  years  old  run  over  and  killed  by  engine  at  street 
crossing;  judgment  for  $5,000  affirmed. 

Girl  run  over  at  crossing. 

DowLiNG  V,  New  York  Central  &  Hudson  River  R.  R.  Co.  90  N. 
Y.  670;  girl  nine  years  of  age  run  over  at  crossing;  judgment  for 
$5,000  affirmed. 

Boy  killed  at  crossing  —  contributory  negligence. 

Wendell  v.  New  York  Central  &  Hudson  River  R.  R.  Co.,  91 
N.  Y.  420;  boy  seven  years  old  killed  by  train  at  crossing;  judg* 
ment  for  plaintiff  for  $1,200  reversed  for  contributory  negligence. 

Girl  being  driven  cuross  trcuk  struck  by  train. 

HouGHKiRK  V.  Delaware  &  Hudson  Canal  Co.,  92  N.  Y.  219; 
girl  six  years  old  killed  by  train  while  being  driven  across  track; 
judgment  for  plaintiff  for  $5,000  reversed. 

Boy  crossing  track  at  plcue  used  as  crossing. 

Barry  v.  New  York  Central  &  Hudson  River  R.  R.  Co.,  92  N. 
Y.  289:  boy  ten  years  of  age  killed  while  crossing  track  at  place 
used  by  public  for  crossing;  judgment  for  plaintiff  for  $3,000  affirmed. 

Girl  struck  by  dummy  engine  at  crossing. 

CuMMiNG  V.  Brooklyn  City  R.  R.  Co.,  104  N.  Y.  669;  girl  five 
years  old  struck  by  dummy  engine  at  crossing;  judgment  for  plain- 
tiff for  $10,000  affirmed. 

Child  wandering  from  home  and  run  over  on  track. 

Chrystal  v.  Troy  &  Boston  R.  R.  Co.,  105  N.  Y.  164:  child 
seventeen  months  old  wandering  from  house  onto  track  and  run 
over  by  train;  judgment  for  plaintiff  for  $8,000  reversed. 

On  new  trial  in  the  Chrystal  case  there  was  verdict  for  plaintiff 
for  $4,875,  but  on  appeal  judgment  was  reversed  (124  N.  Y.  519). 

Girl  caught  between  rail  and  plank  at  crossing  struck  by  train. 

Spooner  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  115 
N.  Y.  22;  child  under  fourteen  years  of  age  stepping  on  railroad 
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track  and  foot  catching  between  rail  and  plank  of  crossing;  the 
injured  girl  had  warned  some  other  children  off  the  track  as  train 
was  approaching,  and  not  heeding  her,  she  stepped  on  track  to  put 
them  off;  when  foot  was  caught,  she  waved  to  the  train,  but  engineer 
did  not  heed,  and  train  ran  over  child,  injuring  her  and  causing  leg 
to  be  amputated;  judgment  on  verdict  for  $20,000  affirmed. 

Girl  injured  at  private  crossing. 

Swift  v.  Staten  Island  Rapid  Transit  R.  R,  Co.,  123  N.  Y. 
645;  girl  fifteen  years  old  struck  by  train  at  private  crossing;  judg- 
ment for  plaintiff  for  $575  affirmed. 

Boy  killed  by  train  at  street  crossing. 

Tucker  v.  New  York  Central  &  Hudson  River  R.  R.  Co.,  124 
N.  Y.  308;  boy  twelve  years  old  killed  by  engine  at  street  crossing; 
failure  to  look  for  train;  judgment  for  plaintiff  for  $2,000  reversed. 

Accidents  to  children  at  crossings. 

See  also  the  following  New  York  cases  relating  to  Injuries  to 
Children  at  Crossings  or  on  Steam  Railroad  Tracks 

Wiley  V,  Long  Island  R.  R.  Co.,  144  N.  Y.  717,  affirming  76  Hun, 
29;  McGrath  v,  Hudson  River  R.  R.  Co.,  32  Barb.  144;  Haycroft 
V.  Lake  Shore,  M.  &  S.  R*y  Co.,  64  N.  Y.  636,  affirming  2  Hun,  489; 
Crone  v,  N.  Y.  Central,  etc.,  R.  R.  Co.,  141  N.  Y.  604;  Beckwith 
V.  N.  Y.  Central,  etc.,  R.  R.  Co.,  125  N.  Y.  759,  affirming  54  Hun, 
446;  Burk  V,  Del.  &  Hudson  Canal  Co.,  86  Hun,  519;  Ryan  v,  N. 
Y.  Central  R.  R.  Co.,  37  Hun,  186;  Finklestein  v,  N.  Y.  Central, 
etc.,  R.  R.  Co.,  4T  Hun,  34;  Gorham  v,  N.  Y.  Central,  etc.,  R.  R. 
Co.,  23  Hun,  449;  Cohn  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  6  App. 
Div.  196;  Malone  v,  Boston  &  Albany  R.  R.  Co.,  51  Hun,  532;  Col- 
lis  V.  N.  Y.  Central,  etc.,  R.  R.  Co.,  71  Hun,  504. 

CHILD  WANDERING  FROM  CUSTODY  OF  GUARDIAN 
GETTING  THROUGH  GATE  OF  FARM  CROSSING  ONTO 
RAILROAD  TRACK  — CONTRIBUTORY  NEGLIGENCE  OF 
PARENT  —  QUESTION  FOR  JURY  —  NONSUIT  REVERSED. 
—  In  MEAGHER  t^.  COOPERSTOWN  &  CHARLOTTE  VAL- 
LEY R.  R.  CO.  {Supreme  Court,  New  York,  Fourth  Department 
February^  iSp4),  75  Hun,  455,  an  appeal  from  judgment  dismissing 
the  complaint  in  an  action  by  plaintiff  to  recover  damages  for  injury 
to  his  infant  child,  judgment  was  reversed  (i).     The  facts,  as  stated 

I.  See  the  Folby  case  next  reported,  permitting  young  children  to  wander 
where  nonsuit  was  affirmed,  on  the  from  their  sight  and  go  upon  a  railroad 
ground  of  the  negligence  of  parents  in    track. 
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in  the  opinion  by  Martin,  J.,  were  as  follows:  **  This  action  was  to 
recover  damages  which  the  plaintiff  sustained  by  reason  of  an  injury 
to  his  infant  child.  The  basis  of  the  action  was  the  alleged  negli- 
gence of  the  defendant.  The  plaintiff,  with  his  wife  and  daughter, 
who  at  the  time  of  the  accident  was  about  nineteen  months  of  age, 
resided  in  a  house  in  front  of  which  there  was  a  public  highway, 
and  in  the  rear  was  the  defendant's  railroad.  There  was  a  private 
or  farm  crossing  over  the  defendant's  road,  used  for  the  purpose  of 
passing  from  the  premises  occupied  by  the  plaintiff  to  the  other 
portions  of  the  farm  of  which  the  premises  occupied  by  him  formed 
a  part.  The  plaintiff,  at  the  time  his  daughter  was  injured,  was 
absent  from  his  house,  attending  to  the  duties  of  his  employment. 
The  child  was  left  in  the  care  and  custody  of  its  mother,  who  was 
attending  to  her  household  work,  in  which  she  was  assisted  by  Mrs. 
Smith,  her  sister.  Mrs.  Smith  started  to  go  out  of  doors  to  get 
some  kindling  wood,  when  the  mother  took  the  child  from  the  chair 
in  which  she  was  sitting,  and  told  her  to  go  with  her  aunt,  which 
she  did.  Unobserved  by  her  aunt,  and  while  she  was  engaged  in 
splitting  kindling  wood,  the  child  wandered  onto  the  track  of  the 
defendant's  road,  which  was  about  190  feet  distant,  and  was  injured 
by  one  of  its  trains.  The  accident  occurred  at  or  near  the  crossing 
and  within  five  minutes  of  the  time  when  the  child  went  out  of  the 
house.  The  evidence  tended  to  show  that  the  defendant  failed  to 
keep  its  barway  at  this  crossing,  which  formed  a  part  of  its  railroad 
fence,  in  a  proper  state  of  repair;  that  the  first  and  second  bars 
from  the  ground  had  been  removed,  and  had  not  been  in  place  for  a 
considerable  period  of  time;  that  the  child  passed  through  the 
barway  in  going  onto  the  track;  that  the  train  stopped  at  Wilson's 
crossing,  which  was  about  2,400  feet  from  the  place  of  the  accident; 
that  the  train  approached  the  crossing  where  the  accident  occurred 
at  the  speed  of  thirty-one  miles  an  hour;  that  the  crossing  was 
plainly  visible  for  the  distance  of  1,250  feet  before  it  was  reached; 
that  the  day  was  bright  and  clear,  and  the  track  in  good  condition; 
that  the  train  was  light,  consisting  of  an  engine,  baggage  car,  and 
one  coach  only;  that  the  engineer  saw  the  child  when  about  600 
feet  from  her.  At  the  trial  the  plaintiff  offered  to  prove  that  Mrs. 
Smith  had  been  accustomed  to  care  for  this  child.  This  evidence 
was  objected  to,  and  excluded  upon  the  theory  that  it  was  of  no 
consequence.  The  plaintiff  also  offered  to  prove  the  distance  within 
which  such  a  train  could  be  stopped,  which  was  excluded  upon  the 
sole  ground  that  it  was  a  matter  upon  which  expert  evidence  could 
not  properly  be  received.  To  this  ruling  the  plaintiff  excepted. 
At  the  close  of  the  evidence  the  defendant  moved  for  a  nonsuit  on 
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the  grounds  that  the  plaintiff  had  failed  to  establish  negligence  on 
the  part  of  the  defendant;  that  the  plaintiff  and  his  wife  were  guilty 
of  contributory  negligence,  and  that  the  plaintiff  could  not  maintain 
this  action  as  father  of  the  child.     Thereupon  the  court  said: 

**  'There  is  only  one  question  that  you  need  to  consider,  Mr. 
Johnson,  and  that  is  the  negligence  of  the  plaintiff,  or  at  least  the 
negligence  of  the  mother  and  Mrs.  Smith.  The  testimony  is  in  that 
regard,  of  Mrs.  Smith,  that  the  child's  mother  said  to  Mrs.  Smith, 
"  Go  out  with  Aunt  Annie.**  She  did  go  out  with  Aunt  Annie,  and 
Aunt  Annie  commenced  splitting  up  kindling  wood  from  a  board, 
and  testified  that  she  forgot  about  the  child,  and  did  not  notice  that 
it  got  away  from  her.  Now,  how  can  you  reconcile  that  with  the 
absence  of  contributory  negligence?     Nonsuit  granted.* 

"  To  this  decision  the  plaintiff  duly  excepted.  The  plaintiff 
asked  to  go  to  the  jury  upon  the  whole  evidence  in  the  case,  and 
especially  upon  the  question  of  contributory  negligence  and  the 
negligence  of  the  defendant.  This  was  denied,  and  the  plaintiff 
excepted. 

"It  is  manifest  that  the  court  nonsuited  the  plaintiff  upon  the 
express  ground  that  he,  or  rather  his  wife,  was  guilty  of  negligence 
which  contributed  to  the  injury  of  the  child,  and  hence  the  plaintiff 
could  not  recover  in  this  action.  The  question  here  presented, 
then,  is,  was  it  negligence  per  se  for  the  father  of  this  child  to  leave 
it  in  the  care  and  custody  of  its  mother  ?  Or  if  it  be  admitted  that 
he  was  responsible  for  the  acts  of  his  wife,  or  that  the  question  of 
contributory  negligence  was  dependent  upon  her  conduct,  then  can 
it  be  held,  as  a  matter  of  law,  that  the  mother  was  guilty  of  con- 
tributory negligence  in  permitting  her  child  to  go  into  the  dooryard 
with  its  aunt, who  was  a  married  woman,  mature  in  years,  and  who« 
the  plaintiff  offered  to  prove,  was  accustomed  to  care  for  this  child  ? 
We  think  not.  The  child  was  not  sui  Juris ^  and  hence  not  charge- 
able with  negligence.  Mangam  v.  Brooklyn  R.  R.  Co.,  38  N.  Y. 
455;  Fallon  V,  Central  Park,  etc.,  R.  R.  Co.,  64  N.  Y.  13;  Stone  v. 
Dry  Dock,  etc.,  R.  R.  Co.,  115  N.  Y.  104,  109.  The  mother  was 
required  only  to  exercise  such  a  degree  of  care  as  was  reasonable 
under  the  circumstances,  and  in  her  situation.  Under  the  evidence, 
whether  she  exercised  such  reasonable  care  was  a  question  of  fact. 
Indeed,  if  the  plaintiff  was  chargeable  with  the  acts  or  omissions  of 
Mrs.  Smith,  the  question  would  still  be  one  of  fact  to  be  submitted 
to  the  jury.  Weil  v.  Dry  Dock,  etc.,  R.  R.  Co.,  119  N.  Y. 
147;  Birkett  v.  Knickerbocker  Ice  Co.,  no  N.  Y.  504,  507;  Kunz 
V,  City  of  Troy,  104  N.  Y.  344;  Ames  v,  Broadway  &  S.  A.  R.  R. 
Co.,  4  N.  Y.  Supp.  803. 
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"  In  the  Weil  case,  supra,  the  plaintiflf,  a  child  two  years  old,  was 
left  in  charge  of  her  father  in  his  bakery.  While  she  was  behind  the 
counter,  he  proceeded  to  make  some  entries  in  his  books,  when  she 
went  out  of  the  door  and  was  run  over  by  the  street  car.  All  this 
happened  within  ten  or  fifteen  minutes  after  plaintiff's  mother  had 
left  her  with  her  father  The  plaintiff  was  nonsuited  on  the  ground 
of  her  parents'  negligence,  and  it  was  held  error,  and  that  the  father 
was  only  required  to  exercise  such  a  degree  of  care  as  was  reason- 
able in  his  situation,  and  under  all  the  circumstances,  and  whether 
he  did  so  was  a  question  for  the  jury.  In  the  Birkett  case  it  was 
held  that  it  was  not  negligence,  as  a  matter  of  law,  for  the  parents 
of  a  bright  child  four  and  one-half  years  old,  living  in  a  crowded 
locality  in  a  city,  with  no  other  place  for  amusement,  to  permit  the 
child,  with  proper  instructions  and  directions  against  going  into  the 
street,  to  play  upon  the  sidewalk  without  an  attendant,  and  that 
whether  it  was  negligence  under  the  particular  circumstances  was  a 
question  of  fact  for  the  jury. 

"  In  the  Kunz  case,  supra,  it  was  held  that  it  was  not  per  se  neg- 
ligence on  the  part  of  a  parent  to  permit  a  child  non  sui  juris  Xo 
play  in  the  street,  and  that  it  was  a  question  of  fact  for  the  jury  to 
determine  whether  the  father  was  guilty  of  negligence. 

"  In  the  Ames  case,  supra,  a  mother  allowed  the  plaintiff,  an 
infant  five  years  of  age,  to  play  in  a  court,  having  near  and  easy 
access  to  a  street,  telling  her  not  to  leave  the  door.  The  infant 
went  into  the  street,  and  was  injured  through  the  negligence  of  the 
defendant's  servant.  It  was  held  that  the  question  whether  or  not 
this  permission  to  the  infant  to  play  in  the  court,  without  continued 
supervision  or  protection  against  her  going  outside  the  court  into 
the  street,  was  negligence  on  the  part  of  the  mother,  was  properly 
submitted  to  the  jury. 

*'  Further  illustrations  of  the  doctrine  of  the  cases  cited  may  be 
found  in  the  following  cases:  Prendegast  z/.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  58  N.  Y.  652;  Ihl  V.  Forty-second  St.,  etc.,  R.  R.  Co.,  47 
N.  Y.  317;  Bahrenburgh  z;.  Brooklyn  City,  H.  P.  &  P.  P.  R.  R.  Co., 
56  N.  Y.  652;  Mullaney  v,  Spence,  15  Abb.  Pr.,  N.  S.  319;  Cos- 
grove  V,  Ogden,  49  N.  Y.  255;  Jetter  v,  N.  Y.  &  H.  R.  R.  Co.,  2 
Abb.  Ct.  App.  Dec.  458;  Downs  v,  N.  Y.  Central  R.  R.  Co.,  47  N. 
Y.  83;  Railway  Co.  v.  Pearson,  72  Pa.  St.  169;  Walters  v.  Railroad 
Co.,  41  Iowa,  71;  Railroad  Co.  v,  Ormsby,  27  Gratt.  455;  R.  R.  Co. 
V.  McDonnell,  43  Md.  534;  Railroad  Co.  v,  Hanlon,  53  Ala.  70; 
Railroad  Co.  v.  Bohn,  27  Mich.  503;  R.  R.  Co.  v.  Stout,  17  Wall. 
657;  Hydraulic  Works  Co.  v,  Orr,  83  Pa.  St.  332;  R.  R.  Co.  v. 
Gladmon,  15  Wail.  401.     The  general  rule  is  that  contributory  neg- 
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ligence  is  a  question  of  fact,  and  should  be  left  to  the  jury,  unless 
it  so  clearly  appears  from  the  circumstances  or  uncontradicted  evi- 
dence as  to  leave  no  inference  of  fact  in  doubt.  It  is  only  in  very 
exceptional  cases  that  it  can  be  adjudged  as  a  necessary  legal  con- 
clusion from  the  facts  found.  Thurber  t/.  Harlem  B.,  F.  &  M.  R. 
R.  Co.,  60  N.  Y.  326;  Massoth  v.  D.  &  H.  Canal  Co.,  64  N.  Y.  529; 
Sauerborn  v,  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  69  Hun,  429.  We 
are  of  the  opinion  that  under  the  evidence  the  question  of  con- 
tributory negligence  was  a  question  of  fact,  and  that  the  trial  court 
erred  in  not  submitting  that  question  to  the  jury. 

'*  Whether  the  defendant's  omission  to  properly  maintain  the  bar- 
way  at  the  farm  crossing  could  be  considered  in  this  case  upon  the 
question  of  the  defendant's  negligence,  is  not  free  from  doubt.  In 
Keyser  v.  R.  R.  Co.,  56  Mich.  559,  it  was  held  that  a  railroad  com* 
pany's  neglect  to  fence  its  track  was  for  the  jury  to  consider,  as 
bearing  upon  its  liability  for  an  injury  done  to  a  child  who  got  upon 
the  track  in  consequence  thereof.  See  also  Marcott  v.  R.  R.  Co.^ 
47  Mich.  9;  Morrissey  v,  R.  R.  Co.,  15  R.  I.  271.  A  contrary  doc- 
trine seems  to  have  been  held  in  Walkenhauer  v,  R.  R.  Co.,  17  Fed. 
136,  and  Fitzgerald  v.  Railway  Co.,  29  Minn.  336.  But,  be  that  as 
it  may,  we  think  the  question  of  the  defendant's  negligence  should 
have  been  submitted  to  the  jury.  Obviously  such  was  the  opinion 
of  the  trial  judge,  as  he  nonsuited  upon  the  express  ground  of  con- 
tributory negligence,  and  stated  that  it  was  the  only  question  the 
plaintiff  need  consider.  As  we  have  already  seen,  there  was  evi- 
dence that  the  train  stopped  2,400  feet  from  the  place  of  the  acci- 
dent; that  it  approached  the  crossing  at  the  rate  of  thirty-one  miles 
an  hour;  that  the  crossing  was  in  plain  sight  for  1,250  feet;  that 
the  train  was  a  light  one,  the  track  in  good  condition,  and  the  day 
bright;  and  that  the  engineer  saw  the  child  when  600  feet  distant 
from  her.  Moreover,  the  plaintiff  offered  to  prove  the  distance 
within  which  such  a  train  could  be  stopped.  If  this  evidence  had 
been  admitted,  it  might  have  shown  that  if  the  engineer  had  made 
a  proper  effort  the  train  could  have  been  stopped  after  he  discov- 
ered the  child  and  before  reaching  her,  and  that  she  was  too  young 
to  be  conscious  of  the  danger  to  which  she  was  exposed.  With  this 
evidence  in  the  case  the  question  of  the  defendant's  negligence 
would  be  one  of  fact,  and  should  be  submitted  to  the  jury.  Chrys- 
tal  V.  Troy  &  Boston  R.  R.  Co.,  105  N.  Y.  164;  Spooner  v.  D.,  L. 
&  W.  R.  R.  Co.,  115  N.  Y.  22.  We  think  that  that  evidence  was 
admissible,  and  that  the  court  erred  in  holding  that  expert  evidence 
upon  that  subject  could  not  be  given.  Mottz/.  Hudson  River  R.  R. 
Co.,  21  N.  Y.  Super.  Ct.  345;  Eckert  v.  Railway  Co.,  13  Mo.  App. 
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352;  Railroad  Co.  v,  Dorsey,  68  Ga.  228,  235;  Grimmell  v.  Railway 
Co.,  73  Iowa,  93;  Whart.  Ev.,  §  444.  These  views  lead  us  to 
the  conclusion  that  the  judgment  should  be  reversed,  and  the  plain- 
tiff awarded  a  new  trial,  when  all  the  evidence  bearing  upon  the 
question  of  the  defendant's  negligence  can  be  presented.  Judg- 
ment and  order  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event."  W.  H.  Johnson  appeared  for  appellant.  E.  M. 
Harris,  for  respondent. 

[The  majority  of  the  New  York  authorities  cited  in  the  Meagher 
case,  supra^  will  be  found  reported  or  noted  in  this  volume  of  Am. 
Neg.  Cas.,  and  the  authorities  cited  from  other  States  will  be  found 
in  vols.  II  and  12  Am.  Neg.  Cas«] 

CHILD  WALKING  ON  TRESTLE,  FALLING  DOWN, 
STRUCK  AND  KILLED  BY  TRAIN  —  CONTRIBUTORY 
NEGLIGENCE  —  NONSUIT.  —  In  FOLEY  v.  NEW  YORK  GEN- 
TRAL  &  HUDSON  RIVER  R.  R.  CO.  (^Supreme  Court,  New  York, 
Second  Department,  May^  i^94)y  7^  Hun,  248,  appeal  from  a  judg- 
ment of  nonsuit  in  action  for  damages  for  negligently  causing  death 
of  plaintiff's  son,  about  four  years  and  four  months  old,  judgment 
was  affirmed  (i),  the  court  (per  Dykman,  J.),  stating  the  case  as 
follows:  "  This  is  an  action  for  the  recovery  of  damages  for  causing 
the  death  of  the  plaintiff's  intestate,  who  was  his  own  son,  about 
four  vears  and  four  months  old.  The  accident  occurred  on  the 
West  Shore  Railroad,  near  New  Windsor,  and  the  facts  are  sub- 
stantially as  follows:  The  plaintiff  resided  at  New  Windsor,  on  the 
west  side  of  a  public  road  leading  from  the  city  of  Newburg  to 
Cornwall,  and  about  600  or  700  feet  from  the  place  where  the  acci- 
dent occurred.  He  had  a  wife  and  two  children  residing  with  him 
—  his  son  John,  the  deceased,  four  years  and  four  months  old,  and 
a  daughter  Mamie,  aged  seven  years.  The  children  were  playing 
near  the  house  with  Anna  McCullough.  The  mother  saw  them  all 
playing  about  140  feet  from  the  house  at  half-past  two  o'clock  in 
the  afternoon.  The  father  saw  them  playing  within  about  fifty  feet 
of  the  house  an  hour  before  the  accident.  That  is  the  last  that 
either  father  or  mother  saw  of  the  children  until  after  the  occur- 
rence. The  mother  had  seen  Anna  McCullough  playing  with  her 
children  on  one  or  two  occasions  previous  to  this.  On  the  after- 
«  noon  of  November  13,  1892,  which  was  Sunday,  Anna  McCullough 
started  with  the  other  two  children  down  the  highway,  and  after 

I.  See  the  Mbaghzr  case,  preceding    facts,  the  quesdon  of  contrlbatory  neg- 
case  reported,  where  nonsuit  was  re-    ligence  was  for  the  jury, 
versed,  it  being  held  that,  upon  the 
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passing  some  brick-yards  they  started  and  walked  up  the  track  of 
the  West  Shore  road  towards  Newburg.  They  passed  over  one 
culvert  or  trestle  above  the  Gillies*  yard,  and  passed  the  Walsh 
yard,  and  were  walking  over  the  second  culvert  or  trestle  opposite 
the  Christie  yard.  When  upon  the  culvert  they  heard  the  locomo- 
tive whistle  blow,  looked  back,  and  saw  the  cars  coming.  John, 
the  deceased  child,  then  tripped  and  fell  upon  the  trestle,  and  was 
still  down  when  the  engine  reached  him.  After  the  train  passed 
the  boy  was  found  under  the  culvert,  about  the  fourth  tie  from  the 
north  end,  dead.  Across  the  culvert  or  trestle  were  square  ties  or 
timbers  about  eight  or  ten  inches  apart,  upon  which  the  track  was 
laid,  the  stringers  running  at  the  side  of  the  track  about  six  inches 
in  height.  The  boy  was  struck  by  the  Newburg  local,  which  was 
running  north.  There  were  no  highways  crossing  the  tracks  of  the 
railroad  between  Cornwall  and  the  city  of  Newburg  —  a  distance  of 
about  four  miles  —  and  the  accident  occurred  within  those  limits 
south  of  the  city.  The  track  is  straight  for  three-quarters  of  a  mile 
or  more  south  of  the  culvert.  The  train  consisted  of  three  coaches, 
and  a  combined  car,  locomotive  and  tender.  The  air  brakes  and 
appliances  were  in  good  order.  When  about  i,ooo  or  2,000  feet 
away,  the  engineer  looking  through  the  cab  window,  saw  something 
upon  the  track,  and  immediately  blew  ihe  whistle.  He  then  saw 
they  were  two  girls.  Both  left  the  track,  and  then  one  turned  and 
came  back.  He  blew  the  whistle  twice.  When  he  saw  one  girl  go 
back  he  applied  the  air  brakes  with  one  hand  and  reversed  the 
engine  with  the  other,  and  when  he  was  within  about  200  feet  of 
the  trestle  for  the  first  time  he  saw  this  boy.  He  was  down  on  the 
trestle,  and  he  only  saw  him  from  his  body  up.  He  could  not  see 
his  arms,  and  the  boy  was  lying  with  his  face  flat  down.  When  the 
girl  started  back  the  engineer  saw  something  which  he  thought  was 
a  dog,  but  which  he  immediately  discovered  was  something  else, 
and  proved  to  be  the  deceased  boy.  At  the  time  of  the  accident 
the  train  was  running  at  a  speed  of  from  forty  to  forty-five  miles 
an  hour,  which  is  not  an  unusual  rate  at  that  place,  or  at  other 
points  on  the  road  between  stations  where  the  track  is  clear.  To 
stop  such  a  train,  running  at  that  rate  of  speed,  would  require  a 
distance  of  about  1,000  feet.  At  the  close  of  all  the  testimony 
upon  the  trial  the  defendant  moved  for  a  nonsuit  on  the  ground  of 
contributory  negligence  of  the  plaintiff,  who  was  the  father  of  the 
deceased,  and  also  of  the  deceased,  and  that  no  negligence  was 
shown  on  the  part  of  the  defendant,  and  the  motion  was  granted. 
The  plaintiff  then  appealed  from  the  judgment  which  was  entered 
in  the  action  to  the  General  Term. 
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"  The  nonsuit  was  based  upon  the  failure  of  the  proof  to  estab- 
lish negligence  against  the  defendant,  but  the  question  of  the  con- 
tributory negligence  of  the  deceased  is  also  presented  upon  this 
appeal,  and  both  questions  are,  therefore,  to  be  examined.  While 
the  deceased  child  was  non  sui  Juris ^  and  was  incapable  of  forfeiting 
his  legal  rights  by  his  own  negligence,  yet,  if  his  parents  were  neg- 
ligent, their  carelessness  may  be  imputed  to  him.  They  were  his 
keepers,  to  whose  exclusive  care  and  custody  he  is  confided,  in  con- 
templation of  law.  If,  therefore,  they  allow  him  to  be  heedlessly 
instrumental  in  his  own  injury,  they  cannot  recover  damages  there- 
for. Such  a  rule  would  permit  them  to  recover  for  injury  resulting 
from  their  own  misconduct.  While  the  rule,  however,  will  no^ 
excuse  a  voluntary  injury  or  a  grossly  negligent  act,  it  has  full 
application  to  a  case  like  the  present,  where  neither  is  proven. 
Walking  upon  the  track  of  the  railroad  would  be  regarded  as  negli- 
gent in  an  adult,  and  it  must  be  deemed  negligent  in  the  deceased 
child.  If  the  rule  now  is  as  it  seems  to  be,  Kunz  v.  City  of  Troy, 
104  N.  Y.  351  — that  the  negligence  of  parents  must  concur  with 
the  negligence  of  the  child  to  constitute  contributory  negligence  — 
we  think  both  are  manifested  by  the  testimony  in  this  case.  The 
child  was  unlawfully  upon  the  railroad  track  with  two  other  chil- 
dren, one  nine  and  the  other  seven  years  of  age.  They  had  been 
away  from  their  parents  over  one  hour.  They  were  near  a  railroad 
which  was  in  full  operation,  and  therefore  palpably  a  place  of  dan- 
ger. The  father  and  mother  were  both  at  home,  and  knew  their 
•children  were  out  on  the  street,  near  a  place  of  great  danger.  They 
must  be  deemed  to  have  possessed  knowledge  that  such  children 
were  prone  to  wander  into  by  and  forbidden  places.  We  think  it 
was  negligence  per  se  to  have  allowed  those  children  to  wander 
away  as  they  did.  In  relation  to  the  negligence  of  the  defendant, 
it  is  to  be  said  that  there  are  no  highway  crossings  for  several  miles 
below  the  city  of  Newburg,  and  therefore  there  was  no  reason  why 
the  train  should  have  diminished  its  speed.  There  is  no  proof  that 
the  track  or  any  of  the  appliances  of  the  train  were  in  disorder. 
The  engineer  was  on  his  guard,  and  his  testimony  is  all  we  have  to 
prove  what  he  saw.  He  did  see  the  children,  and  sounded  the 
alarm,  but  he  was  not  then  bound  to  stop  his  train:  as  it  was  light, 
and  there  was  no  noise  to  drown  the  blast  of  the  whistle,  he  had  a 
right  to  assume  that  the  children  would  hear  the  alarm  and  leave 
the  track,  as  there  was  no  difficulty  in  their  so  doing.  They  had 
only  to  step  aside  a  few  feet,  upon  the  other  track,  and  he  could 
not  assume  that  either  of  them  would  fall.  '  All  the  engineer  was 
bound  to  do  after  the  discovery  of  the  peril  was  to  use  reasonable 
Vol.  XII  — ai 
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diligence  and  care  to  avoid  it.'  Chrystal  v.  Troy  &  B.  R.  R.  Co., 
105  N.  Y.  164,  124  N.  Y.  519.  "We  find  the  evidence  insufficient  to- 
sustain  a  finding  that  he  did  not  use  reasonable  care  or  was  guilty 
of  negligence. 

"  Upon  the  trial  the  testimony  to  show  that  the  people  about  New 
Windsor  were  in  the  habit  of  going  up  and  down  the  railroad  track 
at  the  point  in  question  was  excluded,  and  that  exclusion  is  now^ 
assigned  as  error.  Such  testimony  would  only  show  that  many 
people  committed  trespass  upon  the  railroad,  and  it  was  properly 
excluded.  Our  conclusion  is  that  the  judgment  should  be  affirmed 
with  costs."  John  M.  Gardner  appeared  for  appellant.  Ashbel 
Green  (A.  S.  Cassedy,  of  Counsel),  for  respondent. 

[The  cases  cited  in  the  Foley  case,  sufra^  appear  in  notes  to  New 
York  cases  in  this  volume  of  Am.  Neg.  Cas.] 


THOMPSON,  Adm'x,  v.  BUFFALO  RAILWAY 

COMPANY. 

Court  of  Appeals^  New  York^  February^  iSgs* 
[Reported  in  145  N.  Y.  196.] 

DEGREE  OF  CARE  REQUIRED  OF  INFANTS.  —  An  infant  not  shown  to  be 
non  sui  juris  is  expected  and  required  to  exercise  the  measure  of  care  and 
caution  that  is  common  and  usual  in  persons  of  its  age  (i). 

PEDESTRIANS  CROSSING  STREETS— RIGHT  OF  WAY  OF  STREET 
CARS.  —  Whilst  persons  have  the  right  to  cross  streets  at  any  place  they 
may  select,  and  are  not  confined  to  street  crossings,  street  railway  cars 

I.  Contributory  negligence  of  infants  usual  protector  guilty  of    negligence 

—  Degree  of  care  required,  —  In  Thomas  contributing  to  the  accident.     But  in 

on  Negligence,  p.  383,  the  rule  as  to  a  majority  of  the  States  this  doctrine 

contributory  negligence  of  infants  is  is  not  accepted  in  an  action  brought  in 

thus  stated:  behalf  of  the  infant  himself  for  injury, 

"  In  New  York  and  some  other  States  but  only  where  the  action  is  by  the 
it  is  considered  where  the  child  is  non  parent  for  his  own  benefit.*' 
sui  juris,  that  is,  without  the  discretion  "Whenever  care  is  required  of  a  child 
or  ability  to  care  for  his  own  safety,  he  is  not  bound  to  exercise  the  care 
his  parent,  guardian  or  usual  protector,  demanded  of  an  adult  of  ordinary  ca- 
in  legal  theory,  shares  in  the  child's  pacity,  but  only  such  care  as  would 
responsibility,  so  that,  in  a  given  in-  naturally  be  expected  of  a  person  of 
stance  of  injury  through  defendant's  his  age;  and  greater  care  must  be  ex- 
negligence,  the  inquiry  is,  not  entirely,  ercised  for  the  protection  of  children 
and  may  be  not  at  all,  whether  the  than  is  requisite  in  the  case  of  an 
child  was  guilty  of  contributory  negli-  adult.*' 
gence,  but  was  the  parent,  guardian  or 
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between  such  crossings  have  a  preference,  and  whilst  they  mast  be  man- 
aged with  care  so  as  not  to  injure  persons  in  the  street,  pedestrians  must, 
nevertheless,  use  reasonable  care  to  keep  out  of  their  way. 

GIRL  PLAYING  ON  STREET  RUNNING  ACROSS  TRACK  IN  REAR  OF 
STREET  CAR  AND  STRUCK  BY  ANOTHER  CAR  — CONTRIBUTORY 
NEGLIGENCE.  —  In  an  action  to  recover  damages  for  the  negligent  killing 
of  plaintiff's  intestate,  a  girl  fourteen  years  of  age,  who  was  run  over  by  one 
of  defendant's  street  cars  as  she  was  running  across  the  street,  it  appeared 
that  the  deceased,  with  other  girls,  were  playing  on  the  street  when  she 
started  to  run  across  the  street  in  the  rear  of  a  street  car  that  was  passing 
and  was  run  over  by  a  street  car  coming  from  the  opposite  direction;  that 
the  car  was  going  at  a  higher  rate  of  speed  than  sanctioned  by  city  ordi- 
nance, and  no  gong  was  sounded  announcing  its  approach;  that  deceased 
knew  of  the  danger  of  crossing  the  track  in  such  a  manner  as  she  did, 
without  looking  for  an  approaching  car.  Held,  that  the  deceased  was  guilty 
of  contributory  negligence  (i). 
O'Brien,  J.,  dissented. 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  July  2,  1894, 
which  overruled  defendant's  exceptions  and  directed  judgment 
in  favor  of  plaintiff  upon  verdict.  The  facts  are  sufficiently 
stated  in  the  opinion.    Judgment  reversed. 

Porter  Norton,  for  appellant. 

George  W.  Cothran,  for  respondent. 

Haight,  J.  —  This  action  was  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's  intestate.  Alcy,  the 
deceased,  was  a  daughter  of  the  plaintiff,  fourteen  years  pf  age, 
large  for  her  years,  and  had  been  to  school  for  two  years. 

The  defendant  was  engaged  in  operating  an  electric  double- 
track  street  railway  in  Broadway,  in  the  city  of  Buffalo. 

On  the  26th  day  of  May,  1893,  between  eight  and  nine  o'clock 
in  the  evening,  Alcy,  with  six  other  girls,  were  engaged  in  play- 
ing **  I  spy"  on  Broadway,  nearly  in  front  of  her  residence, 
between  Warner  and  Rother  avenues.  Alcy  was  on  the  northerly 
side  of  Broadway,  and  started  to  run  across  to  the  southerly  side. 
As  she  approached  the  northerly  track  of  the  defendant's  road 
a  car  from  the  east  going  west  passed.  She  stopped  until  the 
car  was  by  and  then  started  to  run  across  the  street  in  the  rear 
of  the  car,  and  as  she  reached  the  southerly  track  she  was  struck 
by  one  of  defendant's  cars  going  east  on  that  track  and  killed. 

Upon  the  trial  evidence  was  given  on  behalf  of  the  plaintiff 

I.  Children  run  over  by  street  cars.  —  See  notes  of  New  Yorlc  cases  at  end  of 
this  case,  relating  to  Accidents  to  Children  on  Street-car  Tracks. 
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tending  to  show  that  the  defendant's  car  upon  the  southerly 
track  was  proceeding  at  a  higher  rate  of  speed  than  was  sanc- 
tioned by  the  ordinances  of  the  city,  and  that  no  gong  was 
sounded  announcing  its  approach. 

The  only  question  which  we  are  called  upon  to  consider  relates 
to  the  contributory  negligence  of  the  deceased.  This  question 
is  presented  by  motions  for  nonsuit,  for  a  direction  of  a  verdict, 
and  by  a  request  that  the  court  charge  the  jury  "  that  if  the  girl 
passed  immediately  behind  the  west-bound  car,  without  stopping 
to  look  in  both  directions  to  ascertain  if  a  car  was  approaching, 
that  the  plaintiff  cannot  recover/'  all  of  which  were  refused  and 
exceptions  taken. 

Although  a  minor,  no  claim  is  made  that  Alcy  was  not  sui 
juris.  Whilst  she  may  not  have  possessed  the  judgment,  cau- 
tion and  prudence  of  persons  of  more  mature  years,  she  was 
expected  and  required  to  exercise  the  measure  of  care  and  cau- 
tion that  is  common  and  usual  in  one  of  her  age.  She  was 
familiar  with  the  defendant's  tracks,  cars,  and  their  mode  of 
operation.  It  is  true  that  the  day  before  the  defendant  had 
changed  its  motor  power  from  horses  to  electricity,  but  we  are 
unable  to  discover  how  she  was  misled  or  deceived  by  this 
change.  Whilst  persons  have  the  right  to  cross  streets  at  any 
place  they  may  select,  and  are  not  confined  to  street  crossings, 
street  railway  cars  between  such  crossings  have  a  preference, 
and,  while  they  must  be  managed  with  care  so  as  not  to  injure 
persons  in  the  street,  pedestrians  must,  nevertheless,  use  reason- 
able care  to  keep  out  of  their  way.  Fenton  v.  Second  Ave.  R. 
R.  Co.,  126  N.  Y.  625. 

In  Baker  v.  Eighth  Ave.  R.  R.  Co.,  62  Hun,  39,  a  child  eight 
years  of  age  passed  behind  a  car  going  in  one  direction  on  to  the 
other  track,  and  was  struck  by  the  horses  of  another  car  going 
in  the  opposite  direction,  and  it  was  held  in  the  First  Department 
that  there  could  be  no  recovery. 

In  Reich  v.  Union  R.  Co.,  78  Hun,  417,  a  boy  was  playing  in 
the  street  with  some  comrades  in  the  evening.  It  was  pleasant, 
but  dark.  His  comrades  started  to  chase  him.  He  ran  behind 
a  car  going  north,  crossing  the  avenue  diagonally,  tending 
towards  the  south,  and  when  he  stepped  upon  the  south-bound 
track  was  struck  by  a  south-bound  car  and  killed.  It  was  held 
that  a  nonsuit  was  proper. 

In  Scott  V.  Third  Ave.  R.  R.  Co.,  41  N.  Y.  St.  Rep.  152,  the 
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plaintiff  and  her  husband  were  attempting  to  cross  125th  street, 
in  the  city  of  New  York,  upon  which  cable  cars  are  operated, 
about  half-past  nine  o'clock  in  the  evening.  They  approached 
the  track  and  stopped  for  a  car  to  pass  going  west.  As  soon  as 
the  car  cleared  the  crosswalk  they  proceeded  to  cross,  and,  upon 
stepping  upon  the  south  track,  were  struck  by  an  east-bound  car. 
A  judgment  in  favor  of  the  plaintiff  was  reversed. 

In  Tucker  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  124  N.  Y. 
308,  a  boy  twelve  years  old  was  killed  by  one  of  the  defendant's 
locomotives  when  attempting  to  cross  its  tracks.  The  day  was 
windy  and  it  was  snowing,  but  not  enough  to  obstruct  the  view. 
The  street  upon  which  he  was  traveling  was  crossed  by  four  of 
defendant's  tracks.  He  stopped  in  the  centre  of  one  of  the 
tracks  facing  in  the  direction  of  the  locomotive,  which  was  back- 
ing down  at  a  high  rate  of  speed.  If  he  had  looked  he  could 
have  seen  the  approaching  engine.  From  the  point  where  he 
stood  to  the  centre  of  the  track,  where  he  was  struck  and  killed, 
the  distance  was  fourteen  feet.  After  changing  a  bag  he  was 
carrying  from  one  shoulder  to  the  other,  he  started  on  without 
again  looking  in  the  direction  of  the  engine.  It  was  held  that 
he  was  guilty  of  contributory  negligence.  See  Wendell  v.  N.  Y. 
Central  &  H.  R.  R.  R.  Co.,  91  N.  Y.  420;  Reynolds  v.  N.  Y. 
Central,  etc.,  R.  R.  Co.,  58  N.  Y.  248;  Davenport  v,  Brooklyn 
City  R.  R.  Co.,  100  N.  Y.  632. 

Such  is  the  trend  of  the  authorities,  and  applying  the  rule 
repeatedly  asserted  in  this  court  to  the  facts  under  consideration^ 
we  can  discover  no  theory  upon  which  this  judgment  can  be  sus- 
tained. The  deceased  knew  of  the  danger,  and  of  the  necessity 
to  keep  a  lookout  for  passing  cars,  and  yet,  evidently  interested 
and  excited  by  her  game,  dashed  suddenly  across  the  street  in  the 
rear  of  a  passing  car  without  pausing  to  look  or  observe  the 
approaching  car  upon  the  other  track. 

It  is  said  that  she  may  have  been  deceived  in  reference  to  the 
approaching  car  by  reason  of  its  speed,  but  she  could  not  have 
been  deceived  unless  she  saw  it.  Had  she  seen  it  approaching 
before  the  other  car  passed,  she  would  hardly  have  been  justified 
in  attempting  to  cross  the  street  after  the  first  car  had  passed 
without  again  looking  for  the  approaching  car. 

The  judgment  should  be  reversed,  anJ  a  new  trial  granted, 
with  costs  to  abide  the  event.  All  concur,  except  O'BRIEN,  J., 
dissenting. 
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ACCIDENTS  TO  CHILDREN  ON  STREET-CAR  TRACKS. 

Among  the  numerous  New  York  cases  relating  to  Injuries  to 
Children  on  Street-car  Tracks  are  the  following: 

Child  run  over  by  horse  car, 

Oldfield  v.  New  York  &  Harlem  R.R,  Co.,  14  N.  Y.  3x0;  child 
seven  years  of  age  run  over  by  defendant's  horse  car;  judgment  for 
plaintiff  for  $1,300  affirmed. 

Boy  crossing  street  run  over  by  street  car, 

HONEGSBERGER    V,    SECOND    AVENUE    R.    R.    Co.,   2  Abb.   Ct.  App. 

Dec.  378;  boy  six  years  of  age  crossing  street  on  way  home  from 
school  run  over  by  defendant's  street  car;  judgment  for  plaintiff 
reversed. 

See  Casey  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  78  N.  Y.  518, 12  Am. 
Neg.  Cas.  309,  ante^  which  appears  to  reverse  the  ruling  in  the 
Honegsberger  case,  supra. 

Girl  run  over  by  rapidly-driven  street  car, 

Jetter  V,  New  York  and  Harlem  R.  R.  Co.,  2  Abb.  Ct.  App. 
Dec.  458;  girl  six  years  old  run  over  by  street  car  which  was  driven 
around  curve  from  its  depot  into  street  at  rapid  rate  of  speed; 
judgment  for  plaintifif  for  $1,000  affirmed. 

Boy  crossing  street  stumbling  and  run  over  by  horse  car, 

Mentz  V,  Second  Avenue  R.  R.  Co.,  3  Abb.  Ct.  App.  Dec.  274; 
boy  eight  years  old  crossing  track,  stumbling  and  run  over  by  horse 
car;  judgment  for  plaintiff  for  $4,500  affirmed. 

Child  wandering  from  custody  of  guardian  and  run  over  by  street  car, 

Mangam  v.  Brooklyn  R.  R.  Co.,  38  N.  Y.  455;  boy  four  years 
old  getting  out  cf  sight  of  sister  and  straying  on  track,  run  over  by 
street  car;  judgment  of  nonsuit  reversed,  it  being  held  that  the 
parent  was  not  necessarily  negligent  in  omitting  to  prevent  the 
child  getting  out  of  custody.  (See  abstract  of  the  case  in  note  to 
Harrfield  v.  Roper,  21  Wend.  615,  reported  in  this  volume,  page  294, 
ante. ) 

Child  straying  on  track  and  run  over  by  street  car  —  Negligence  of 
parents, 

Bulger  v.  Albany  R*y  Co.,  42  N.  Y.  459;  child  two  years 
old  pemitted  by  mother  to  go  into  street,  straying  on  track  and  run 
over  and  killed  by  horse  car;  judgment  of  nonsuit  affirmed. 
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Boy  in  care  of  child ^  crossing  tracks  slipping  and  run  over  by  street  car. 

Ihl  v.  Forty-second  and  Grand  Street  Ferry  R.  R.  Co.,  47. N. 
Y.  317;  boy  three  years  of  age,  in  care  of  child  nine  years  old, 
crossing  track,  slipping  and  run  over  and  killed  by  street  car;  judg- 
ment for  plain tifif  for  $1,800  affirmed. 

Boy  riding  in  wagon  falling  off  and  run  over  by  street  car. 

Bahrenburgh  v.  Brooklyn  City,  etc.,  R.  R  Co.,  56  N.  Y.  652; 
boy  three  years  of  age,  in  company  with  sister  six  years  old,  riding 
in  wagon,  falling  off  wagon  onto  street-car  track  and  run  over  by 
street  car;  judgment  for  $2,500  affirmed. 

Boy  running  across  tracks  struck  by  street  car, 

Thurber  v.  Harlem,  B.  M.  and  F.  R.  R  Co.,  60  N.  Y.  326;  boy 
nine  years  of  age,  going  to  school,  running  across  track,  run  over 
by  street  car;  judgment  on  verdict  for  $10,000  affirmed. 

Boy  run  over  by  street  car, 

Fallon  v.  Central  Park,  N.  &  E.  R.  R.  Co.,  64  N.  Y.  13;  boy 
five  years  old  run  over  on  street-car  track;  judgment  for  plaintiff 
for  $7,500  affirmed. 

Child  run  over  by  street  car, 

Furst  V,  Second  Avenue  R  R.  Co.,  72  N.  Y.  542;  child  run  over 
by  street  car;  judgment  on  verdict  for  $5,000  reversed. 

Child  killed  by  street  car, 

Etherington  V,  Prospect  Park  &  Coney  Island  R.  R.  Co.,  88* 
N.  Y.  641;  child  run  over  and  killed  by  street  car;  judgment  for 
plaintiff  for  $1,500  affirmed. 

Boy  crossing  street  struck  by  street  car. 

Motel  v.  Sixth  Avenue  R.  R.  Co.,  99  N.  Y.  632;  boy  eight 
years  old,  while  crossing  street,  run  over  by  street  car;  judgment 
on  verdict  for  $10,000  reversed  for  contributory  negligence. 

Girl  crossing  street  run  over  by  street  car. 

Stone  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  115  N.  Y.  104;  girl 
seven  years  old,  crossing  street,  run  over  by  street  car;  judgment 
of  nonsuit  reversed. 

Child  straying  from  parents  custody  run  over  by  horse  car, 

Weil  v.  Dry  Dock,  E.  B.  &  B.  R.  R.  Co.,  119  N.  Y.  147;  girl  two 
years  of  age  escaping  from  father's  custody,  straying  on  track  and 
run  over  by  horse  car;  judgment  of  nonsuit  reversed. 
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Boy  run  over  by  horse  car, 

Manahan  v.  Stein  way  and  Hunter's  Point  R.  R.  Co.,  125  N. 
Y.  760;  boy  twelve  years  old  run  over  by  horse  car;  judgment  for 
plaintiff  for  $2,500  reversed. 

Boy  running  across  street  in  front  of  horse  car, 

Fenton  V,  Second  Avenue  R.  R.  Co.,  126  N.  Y.  625;  boy  ten 
years  old  running  across  street  in  front  of  approaching  horse  car 
run  over  and  killed;  judgment  for  plaintiff  for  $3,200  reversed. 

Girl  killed  by  street  car, 

HUERZELER  V,    CENTRAL   CrOSS   ToWN   R.   R.  Co.,   I39  N.  Y.  490; 

girl  five  years  old  run  over  and  killed  by  street  car;  judgment  for 
plaintiff  for  $2,000  affirmed. 

Child  killed  by  street  car, 

Keenan  V,  Brooklyn  City  R.  R.  Co.,  145  N.  Y.  348  (1895):  judg- 
ment for  plaintifif  (8  Misc.  Rep.  601),  reversed  for  refusal  of  court 
to  charge  that  "  the  father  has  no  legal  claim  to  the  earnings  of  the 
son  beyond  the  age  of  twenty-one  years.'*  (The  Keenan  case  was  an 
action  by  the  father  for  negligent  killing  of  son  five  years  of  age.) 

See  also  the  following  New  York  cases  relating  to  accidents  to  children 
en  street  car  tracks: 

Hyland  v,  Yonkers  R.  R.  Co.,  119  N.  Y.  612,  affirming  4  N.  Y. 
Supp.  305;  Mallard  v.  Ninth  Ave.  R.  R.  Co.,  15  Daly,  376;  Cum- 
ming  V.  Brooklyn  City  R.  R.  Co.,  104  N.  Y.  669,  affirming  38  Hun, 
362;  Burke  v,  Broadway  &  S.  A.  R.  R.  Co.,  49  Barb.  529;  Ames  v, 
Broadway,  etc.,  122  N.  Y.  643,  affirming  4  N.  Y.  Supp.  803:  Agnew 
V,  Brooklyn  City  R.  R.  Co.,  117  N.  Y.  651,  affirming  5  N.  Y.  Supp. 
756;  Ehrman  v.  Brooklyn  City  R.  R.  Co.,  131  N.  Y.  576,  affirming 
14  N.  Y.  Supp.  336;  Giraldo  v.  Coney  Island  &  B.  R.  R.  Co.,  135 
N.  Y.  648,  affirming  16  N.  Y.  Supp.  774;  Mason  ».  Atlantic  Ave. 
R.  R.  Co.,  140  N.  Y.  657,  affirming  4  Misc.  291;  Dintruff  v,  Roches- 
ter City,  etc.,  R.  R.  Co.,  124  N.  Y.  647,  affirming  10  N.  Y.  Supp. 
402;  Camming  v,  Brooklyn  City  R.  R.  Co.,  109  N.  Y.  95;  Dorman 
V.  Broadway  R.  R.  Co.,  117  N.  Y.  655,  reversing  5  N.  Y.  Supp.  769; 
Barry  v.  Second  Ave.  R.  R.  Co.,  136  N.  Y.  669,  affirming  16  N.  Y. 
Supp.  518;  Timony  v.  Brooklyn  City  &  Newtown  R.  R.  Co.,  145  N. 
Y.  648,  affirming  10  Misc.  261;  Tholen  v,  Brooklyn  City  R.  R.  Co., 
151  N.  Y.  627,  affirming  10  Misc.  283;  Baker  zf.  Eighth  Ave.  R.  R. 
Co.,  62  Hun,  39;  Reich  v.  Union  R'y  Co.,  78  Hun,  417;  Ogier  v, 
Albany  R'y  Co.,  88  Hun,  486;  Bello  v.  Met.  St.  R'y  Co.,  2  App. 
Div.  313,  affirming  14  Misc.  279;  Coghlan  v.  Third  Av.  R.  R.  Co.^ 
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47  App.  Div.  12,  affirming  i6  Misc.  677;  Heinz  z/.  Brooklyn  Heights 
R.  R.  Co.,  91  Hun,  640;  Bennett  v.  Brooklyn  Heights  R.  R. 
Co.,  I  App.  Div.  205;  Reger  v.  Rochester  R'y  Co.,  2  App.  Div. 
5;  Albert  v,  Albany  R'y  Co.,  5  App.  Div.  544. 

GIRL  STRUCK  BY  STREET  CAR  AFTER  SHE  HAD 
ALIGHTED  WITH  PARENTS  FROM  ANOTHER  CAR  — CON- 
TRIBUTORY NEGLIGENCE  — IMPUTED  NEGLIGENCE  — 
QUESTIONS  FOR  JURY.  —  In  KITCHELL  v,  BROOKLYN 
HEIGHTS  RAILROAD  CO.  {Supreme  Court,  New  York,  Appellate 
Division^  Second  Department^  June  Term^  i^9^)y  6  App.  Div.  99,  an 
appeal  from  judgment  entered  in  favor  of  plaintiff  in  the  City  Court 
of  Brooklyn,  in  action  for  injury  to  plaintiff,  a  child  a  little  over 
seven  years  old,  who  was  struck  by  one  of  defendant's  electric  cars, 
judgment  for  plaintiff  was  affirmed  (i),  the  facts  being  stated  in  the 
opinion  rendered  by  Willard  Bartlett,  J.,  as  follows:  **  The 
plaintiff,  at  that  time  a  child  seven  years  and  one  month  old,  was 
injured  on  September  17,  1893,  on  Myrtle  avenue,  in  the  city  of 
Brooklyn,  by  being  struck  and  knocked  down  by  an  electric  car, 
operated  by  the  defendant  corporation.  She  had  been  a  passenger, 
with  her  father  and  mother,  on  a  Greenpoint  car,  going  toward  the 
city  hall.  The  family  lived  on  the  corner  of  Schenck  street  and 
Myrtle  avenue,  and  the  car  which  brought  them  homeward  stopped, 
in  order  to  allow  them  to  alight,  at  a  point  about  fifty  feet  west  of 
Schenck  street.  The  father  and  the  little  girl  left  the  car  first,  and 
started  in  a  diagonal  direction  toward  their  home.  This  would 
take  them  across  the  other  railroad  track  in  Myrtle  avenue,  along 
which  are  run  the  cars  which  go  eastward  from  the  city  hall.  The 
father  testifies  that,  as  he  approached  this  track,  he  looked  west- 
ward as  far  as  Steuben  street,  150  feet. distant  from  where  he  stood, 
and  saw  no  car  approaching.  Just  then  he  heard  an  outcry  from 
his  wife,  who  was  getting  out  of  the  car  which  he  and  the  plaintiff 
had  left;  and,  apparently  feeling  some  anxiety  on  his  wife's  account, 
he  turned  back  to  look  after  her,  leaving  the  little  girl  within  a  foot 
or  eight  inches  of  the  east-bound  track,  continuing  on  toward  his 
house,  at  the  corner  of  Schenck  street.  According  to  the  father's 
testimony,  when  he  got  back  to  the  car  he  found  his  wife  getting 
off,  and  thereupon  started  again  toward  where  he  had  left  the  plain- 
tiff. As  he  went  back  he  says  he  heard  some  one  shout:  "  Get  out 
of  the  way,"  and  perceived  that  the  cry  proceeded  from  a  car  com- 

X.  See    also    Kltchell    v.    Brooklyn  child,  who  was  injured  by  street  car 

Heights    R.    R.   Co.,    lo    Misc.    277,  (see  case  at  bar);  verdict  for  plaintiff 

affirmed  in  151  N.  Y.  630  mem.,  action  for  $2,000. 
by  father  for  loss  of  services  of  his 
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ing  up  town,  on  the  other  track.  Meantime  the  plaintiff,  who  had 
evidently  gone  upon  the  east-bound  track  and  then  turned  to  follow 
her  father,  was  struck  by  the  car  on  the  left  side  of  the  head  and 
otherwise  so  severely  injured,  notwithstanding  the  efforts  of  her 
father  to  assist  her,  that  she  subsequently  suffered  the  amputation 
of  her  left  thumb.  There  was  also  proof  in  behalf  of  the  plaintiff 
tending  to  show  that  the  car,  at  the  time  of  the  accident,  was  mov- 
ing at  the  rate  of  from  twelve  to  fifteen  miles  an  hour;  that  it  moved 
forty  feet  after  it  struck  the  plaintiff  before  it  stopped,  and  that  no 
bell  was  rung  or  gong  sounded  as  the  car  approached. 

**  There  was  a  verdict  for  the  plaintiff,  upon  which  a  judgment 
was  entered,  which  is  now  attacked  on  four  grounds:  First,  because 
of  the  alleged  error  of  the  trial  judge  in  not  holding,  as  matter  of 
law,  that  the  plaintiff  was  sui  Juris;  second,  because  it  is  said  that 
even  if  the  plaintiff  was  non  sui  Juris ^  her  father  was  clearly  guilty, 
according  to  his  own  testimony,  of  contributory  negligence  which 
is  imputable  to  the  child;  third,  because  the  testimony  in  behalf  of 
the  defendant  made  the  negligence  of  the  father  still  more  manifest; 
and,  fourth,  because  there  was  no  evidence  at  all  of  negligence  on 
the  part  of  the  defendant. 

•*  There  is  no  doubt  that  the  question  whether  the  plaintiff  was 
sui  Juris  OT  not  was  properly  submitted  to  the  jury.  Stone  v.  Dry 
Dock,  etc.,  R.  R.  Co.,  115  N.  Y.  104.  In  the  case  cited  the  age  of 
the  injured  child  was  seven  years  and  three  or  four  months,  very 
nearly  the  same  as  that  of  the  plaintiff  in  this  action,  and  the  Court 
of  Appeals  held  that  the  trial  judge  erred  in  granting  a  nonsuit  on 
the  ground  that  the  plaintiff  was  sui  Juris ,  saying  that  the  question 
was  one  of  fact  for  a  jury,  wherever  the  inquiry  was  material,  unless 
the  child  was  of  so  tender  aaage  that  the  court  could  safely  decide 
the  fact.  As  to  the  alleged  contributory  negligence  of  the  father, 
which  the  defendant  would  impute  to  the  plaintiff,  we  think  also 
that  there  was  a  question  for  the  jury.  The  proof  in  the  case 
indicated  that  the  street  was  clear  of  any  vehicles  which  could  have 
obstructed  the  father's  view  as  he  looked  westward  along  the  east- 
bound  track.  If  he  tells  the  truth,  no  car  was  visible  within  150 
feet.  The  little  girl  is  shown  to  have  been  bright  and  intelligent 
and  accustomed  to  being  out  in  the  street;  and  we  cannot  say  that, 
as  matter  of  law,  it  was  necessarily  negligent  for  her  father  to  leave 
her  to  make  her  way  alone  across  the  track  when  no  car  appeared 
to  be  approaching,  and  he  was  suddenly  summoned  away,  by  reason 
of  some  anxiety  for  the  safety  of  his  wife,  under  the  circumstances 
disclosed  by  the  evidence.  Nor  can  we  say  that  there  was  not 
sufficient  evidence  of  the  defendant's  negligence  to  go  to  the  jury. 
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If  the  jury  believed  the  case,  as  presented  in  behalf  of  the  plaintifif, 
they  might  well  find  that  the  accident  was  due  to  the  high  speed  of 
the  car,  the  omission  to  give  timely  warning  of  its  approach  and  the 
failure  to  exercise  due  watchfulness  on  the  part  of  the  motorman. 

'*  Two  exceptions  to  rulings,  in  regard  to  the  admission  of  testi- 
mony, are  discussed  in  the  brief  for  the  appellant.  A  witness  for 
the  defendant  testified  that  he  saw  the  car  which  struck  the  plaintifif 
as  it  approached  the  Greenpoint  car,  upon  which  he  was  a  passenger, 
and  that  it  was  going  at  a  moderate  rate  of  speed,  and  not  as  fast 
as  they  generally  go.  On  cross-examination  he  was  questioned  in 
reference  to  the  speed  of  the  Greenpoint  trolley  cars  generally,  and 
said  that  he  had  not  ridden  on  them  previous  to  the  day  of  the  acci- 
dent more  than  once  or  twice,  and  that  the  experience  was  a  sort  of 
novelty  to  him.  He  said  the  car  he  was  on  'sometimes  went  pretty 
lively,  and  then  again  it  didn't.'  He  was  then  asked  how  fast  he 
supposed  it  went  at  the  time  it  went  the  liveliest,  and  after  saying 
that  he  could  not  give  any  idea  he  expressed  the  opinion  that  it 
went  ten  or  twelves  miles  an  hour  at  the  fastest.  It  is  argued  that 
the  question  how  fast  the  Greenpoint  car  went,  which  was  standing 
absolutely  still  at  the  time  of  the  accident,  was  wholly  immaterial ; 
and  in  one  sense  this  is  true;  but  the  line  of  inquiry  was  proper 
enough,  in  order  to  test  the  trustworthiness  of  the  statement  made 
by  the  witness  on  his  direct  examination,  in  reference  to  the  speed 
of  the  car  which  caused  the  accident,  and  as  to  which  he  had  said 
that  it  was  going  moderately  and  not  as  fast  as  cars  generally  went. 
The  other  exception  to  which  attention  is  called  in  the  brief  requires 
no  discussion,  inasmuch  as  the  question  to  which  it  relates  does  not 
appear  to  have  been  answered.     The  judgment  should  be  affirmed, 

with  costs. ' '  Morris  &  Whitehouse  appeared  for  appellant.  Fred- 
erick £.  Crane,  for  respondent. 


STEVES  V.  OSWEGO  AND  SYRACUSE  RAILROAD 

COMPANY. 

Court  of  Appeals y  New  York^  December^  iSjS, 

[Reported  in  i8  N.  Y.  422.] 

DRIVING  ACROSS  RAILROAD  TRACK  — COLLISION  WITH  TRAIN  — 
FAILURE  TO  SIGNAL  DOES  NOT  EXCUSE  CONTRIBUTORY  NEGLI- 
GENCE.—  Gross  negligence  in  a  person  injured  at  a  railroad  crossini;  by 
a  passing  train  will  defeat  his  action  for  damages,  notwithstanding  the 
omission  of  those  ranning  the  train  to  'ring  the  bell  or  sound  the  steam 
whistle  as  required  by  law. 
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DUTY  OF  RAILROAD  COMPANY  TO  SIGNAL  —  EFFECT  OF  STATUTE 
—  FAILURE  TO  SIGNAL. —  The  eflfect  of  the  statute  is  to  superadd  a 
duty  upon  the  corporation,  the  disregard  of  which  avails  the  injured  party- 
no  otherwise  than  its  omitting  any  common-law  duty  in  respect  to  care  in 
running  the  train. 

(Syllabus  to  Official  Riport,) 

Appeal  from  the  Supreme  Court. 

"  Action  for  damages  from  alleged  negligence  of  the  defend- 
ant in  running  a  train  of  cars  against  the  wagon  in  which  the 
plaintiff  was  crossing  the  defendant's  track.  The  trial  was  at  the 
Onondaga  Circuit,  before  Mr.  Justice  Bacon.  Upon  the  con- 
clusion of  the  plaintiff's  evidence,  which  is  sufficiently  stated  in 
the  following  opinion,  he  was  nonsuited  by  the  court  and  took 
an  exception.  The  exception  was  heard  in  the  first  instance  at 
General  Term,  and  judgment  being  rendered  for  the  defendant, 
the  plaintiff  appealed  to  this  court."  The  facts  are  stated  in  the 
opinion.    Judgment  of  nonsuit  affirmed. 

William  Porter,  for  appellant. 

Thomas  L.  Davis,  for  respondent. 

Harris,  J.  —  The  testimony  in  this  case  presents  an  instance 
of  surprising  negligence  and  inattention  on  the  part  of  the  plain- 
tiff. After  riding  along  parallel  to  and  in  plain  sight  of  the  rail- 
road track  for  the  distance  of  about  a  mile,  he  undertook  to  cross 
the  track,  his  horses  being  upon  a  walk.  The  day  was  cold  and 
the  wind  blowing  fresh  from  the  northwest.  He  was  traveling 
against  the  wind.  His  coat  was  turned  up  around  his  ears  and 
a  fur  cap  drawn  down  over  them.  With  his  hearing  thus 
obstructed,  and  with  abundant  opportunity  to  see  and  avoid  the 
approaching  train,  if  he  would  but  look,  he  advanced  slowly  upon 
the  track.  The  only  witness  who  saw  the  occurrence  says:  **  He 
did  not  increase  his  speed ;  he  did  not  look  back  when  crossing 
the  track,  or  before;  he  did  not  turn  his  head  either  way,  before 
or  after  he  got  upon  the  track."  Such  negligence  —  such 
indifference  to  danger  —  is  both  unaccountable  and  inexcusable. 
The  cars  were  passing  at  the  usual  time.  With  his  sense  of 
hearing  unobstructed,  the  plaintiff  might  have  heard  the  train 
long  before  it  approached  the  crossing,  and  in  abundant  season 
to  avoid  even  the  possibility  of  danger.  If,  for  his  own  comfort 
and  to  protect  himself  against  the  cold,  he  had  chosen  in  any 
degree  to  deprive  himself  of  the  ability  to  hear,  he  should  have 
used  his  eyes  so  much  the  more.     Ordinary  care  for  his  own 
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safety  would  have  prompted  him,  as  he  approached  the  crossing, 
to  see,  as  he  might  well  have  done,  whether  the  cars  were  not 
also  approaching.  It  is  obvious  that  a  single  look  would  have 
saved  him  from  the  disaster  with  which  he  met.  One  of  his  own 
witnesses,  who  stood  forty  rods  west  of  the  crossing,  saw;  the 
cars  when  they  were  half  a  mile  distant.  He  says  he  heard  them 
dcnough,  and  that  they  had  a  bright  light.  He  stood  to  see  them 
come.  That  the  plaintiff  should  have  entirely  omitted  to  look 
was  the  extreme  of  carelessness.  Such  carelessness  is  entirely 
inconsistent  with  a  right  to  recover  damages,  founded  upon  the 
negligence  of  the  defendants.  The  plaintiff  is  himself  the  author 
of  his  own  injury. 

The  only  delinquency  imputed  to  the  defendants,  and  upon 
which  alone  the  plaintiff  seeks  to  sustain  his  action,  is  their 
omission  to  ring  their  bell  or  sound  their  whistle  as  required  by 
law.  Laws  of  1850,  c.  232,  §  39.  Regarding  this  as  a  question 
of  fact  merely,  the  testimony  was  insufficient  to  require  the 
judge,  at  the  trial,  to  submit  it  to  the  jury.  The  evidence  Arould 
not  have  authorized  the  jury  to  find,  as  matter  of  fact,  that  the 
bell  was  not  rung.  The  only  witness  who  had  a  fair  opportunity 
to  hear,  and  thus  was  qualified  to  give  reliable  testimony  on  the 
question,  was  Catharine  Mooney.  She  stood  in  the  door  of  the 
house  where  she  resided,  about  three  rods  from  the  crossing  and 
fronting  the  railroad  track.  She  did  not  see  or  hear  the  cars 
until  they  came  opposite  her  door,  and  she  could  not  say  whether 
they  rang  the  bell  or  not.  She  heard  the  whistle  just  as  the 
engine  struck  the  plaintiff's  wagon.  The  witness  already  men- 
tioned, who  stood  forty  rods  west  of  the  crossing,  and  who  heard 
the  cars,  and  saw  their  light  and  stood  watching  their  approach, 
says  he  heard  no  bell.  It  is  not  likely  he  would  have  heard  it, 
however  faithfully  it  might  have  been  rung.  The  wind  was 
blowing  ''very  hard**  from  the  northwest,  the  very  direction  in 
which  he  stood  from  the  cars.  Under  these  circumstances  the 
fact  that  he  did  not  Jiear  the  bell  was  entitled  to  very  little  if  any 
weight  upon  the  question  whether  the  bell  was  rung  or  not. 
The  only  other  witness  who  was  located  in  the  vicinity  of  the 
occurrence  was  sitting  in  his  house  until  the  alarm  was  given 
that  some  one  had  been  run  over.  Two  other  persons,  who  were 
passengers  on  the  train,  were  examined.  One  of  these  testified 
that  he  did  not  hear  the  bell  until  they  were  at  the  bridge  just 
north  of  where  the  collision  had  taken  place,  and  that  he  had  no 
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recollection  of  having  heard  the  whistle  at  all,  although  it  was 
abundantly  proved  that  there  was  a  sharp  whistle  just  before  the 
plaintiff's  wagon  was  struck.  The  other  passenger  merely  says 
that  he  did  not  hear  the  bell.  He  heard  the  whistle  near  the 
crossing.  This  is  all  the  testimony  on  the  subject.  It  is  too 
slight  to  sustain  a  verdict.  The  only  witness  who  would  have 
been  likely  to  hear  it  says  she  does  not  know  whether  the  bell 
was  rung  or  not.  All  who  have  been  much  accustomed  to  rail- 
road traveling  will  agree  that  very  little  account  should  be  made 
of  the  statement  of  two  passengers  that  they  did  not  hear  the  bell. 
It  is  my  own  belief,  founded  on  some  experience  and  observation^ 
that  it  is  very  rare,  if  indeed  ever,  that  a  passenger  can  hear  the 
bell  upon  the  engine  when  the  train  is  under  ordinary  headway, 
and  the  doors  and  windows  of  the  car  are  closed.  Conceding  to 
the  plaintiff,  therefore,  all  the  effect  he  can  reasonably  claim  for 
the  testimony,  it  is  not  sufficient  to  warrant  a  jury  in  finding,  as 
a  fact,  that  the  defendants  omitted  to  ring  their  bell.  It  would 
have  been  the  duty  of  the  court  to  set  aside  such  a  verdict  as 
unsupported  by  evidence.  Upon  this  ground  alone  the  nonsuit 
was  properly  granted.  Stuart  v,  Simpson,  i  Wend.  376;  Hart- 
field  V,  Roper,  21  Wend.  615  (i);  Haring  z;.  New  York  &  Erie 
R.  R.  Co.,  13  Barb.  9;  Labar  v,  Koplin,  4  Comst.  547;  Brooks 
V,  Buffalo  &  Niagara  Falls  R.  R.  Co.,  25  Barb.  600  (2). 

But  if  it  be  assumed  that  upon  the  question  whether  or  not 
the  bell  was  rung,  the  testimony  was  sufficient  to  sustain  a  verdict 
for  the  plaintiff,  still  I  think  the  judge  at  the  Circuit  was  right 
in  granting  the  motion  for  a  nonsuit.  The  defendants,  if  they 
omitted  to  ring  their  bell,  or  sound  a  whistle,  as  by  law  they 
were  required  to  do,  incurred  the  penalty  prescribed  for  such 
neglect,  and  also  rendered  themselves  liable  for  all  damages  which 
the  plaintiff  sustained  '*by  reason  of  such  neglect.**  Laws  of 
1850,  c.  232,  §  39.  It  is  not  enough  to  entitle  the  plaintiff  to 
recover  that  he  establishes  the  fact  that  the  defendants  neither 
rang  their  bell  nor  sounded  their  whistle.  .  Having  establishel 
this  fact,  it  must  then  appear  that  he  has  sustained  damages  by 
reason  of  this  omission.     This  he  did  not  do.     On  the  contrary, 

I.  See  Harifield  v.  Roper,  21  Wend.  Falls  R.  R.  Co.»  i  Abb.  Ct.  App.  Dec. 

615,   reported  in  this  volume  of  Am.  211,  affirming  25  Barb.  600,  plaintiff's 

Neg.   Cas.,  page    293,  ante;  and    note  stopping  team  on  track  and  run  over 

thereto,  pages  293-297,  ante,  by     train;     contributory     negligence; 


judgment  for  defendant. 


2.  Brooks  r.  Buffalo  &   Niagara 


Collisions  and  Crossings.  335 

as  we  have  seen,  he  brought  the  injury  upon  himself  by  a  most 
unexampled  act  of  carelessness.  It  did  not  require  even  ordinary 
care  to  avoid  the  injury.  The  slightest  attention  to  his  own 
safety  was  all  that  would  have  been  required.  The  plaintiff  had 
lived  near  the  crossing  where  he  was  injured,  and  in  sight  of  the 
railroad,  for  many  years.  He  had  often  crossed  at  that  place  in 
going  to  and  returning  from  Syracuse.  The  cars  were  running  at 
their  usual  hour.  They  might  have  been  distinctly  heard  and 
seen,  only  for  the  trouble  of  listening  and  looking.  They  were 
both  seen  and  heard,  at  the  distance  of  half  a  mile,  by  one  who 
had  no  better  opportunity  to  see  and  hear  than  the  plaintiff  him- 
self. His  own  witness,  having  heard  the  cars  and  seen  their  light, 
stood  looking  at  them  for  ten  or  twelve  minutes,  as  he  says, 
before  they  came  to  the  crossing.  Under  these  circumstances, 
it  cannot  be  said  that  his  injury  was  produced  by  any  neglect  on 
the  part  of  the  defendants. 

The  case  of  Brooks  v.  Buffalo  &  Niagara  Falls  R.  R.  Co.,  25 
Barb.  600,  in  most  of  its  principal  features,  bears  a  strong 
resemblance  to  that  now  in  hand,  and  in  principle  it  is  not  dis- 
tinguishable. In  that  case,  as  in  this,  the  plaintiff  sued  for  an 
injury  which  occurred  at  a  crossing.  The  plaintiff  there,  as  here, 
resided  in  the  vicinity  of  the  place  where  he  was  injured.  The 
cars  were  running  on  their  usual  time,  as  they  were  in  this  case. 
The  road  upon  which  the  plaintiff  was  driving  ran  at  right  angles 
with  the  track  of  the  railroad.  For  the  distance  of  seven  rods 
along  the  road  by  which  the  plaintiff  came  to  the  crossing,  the 
cars  might  have  been  seen,  in  the  direction  from  which  they 
came,  at  the  distance  of  sixty  or  eighty  rods.  The  plaintiff 
drove  upon  the  track  and  there  stopped,  looking  in  an  opposite 
direction  from  that  which  the  cars  approached,  and  remained 
until  the  collision  took  place;  but  how  long  it  does  not  appear. 
It  was  assumed  that  the  defendants  did  not  ring  their  bell.  This 
was  the  only  negligence  imputed  to  them.  The  action  was 
brought  in  the  Recorder's  Court  of  Buffalo.  The  case  was  sub- 
mitted to  the  jury,  who  rendered  a  verdict  in  favor  of  the  plain- 
tiff. Upon  appeal  to  the  Supreme  Court,  the  judgment  was 
reversed  upon  the  ground  that  there  was  no  question  in  the  case 
to  be  submitted  to  the  jury.  Mr.  Justice  Greene,  in  a  well  con- 
sidered  opinion,  pronounced  the  judgment  of  the  Supreme  Court. 
In  alluding  to  the  conduct  of  the  plaintiff,  he  says:  **  It  was 
an  act  of  negligence,  evincing  a  lamentable  want  of  care,  to  drive 
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upon  the  track  heedless  of  the  approaching  train,  which  he  might 
have  seen  and  avoided  by  turning  his  eyes  in  the  direction  where 
at  least  ordinary  caution,  under  the  circumstances,  would  have 
prompted  him  to  look  for  it."  The  decision  of  the  Supreme  Court 
was  affirmed  by  this  court,  upon  appeal,  in  December,  1855  (i 
Abb.  Ct.  App.  Dec.  211).  It  seems  to  me  that  this  decision 
should  be  regarded  as  conclusive  upon  the  question  now  under 
consideration. 

I  am  of  opinion  that  the  nonsuit  was  properly  granted,  first, 
because  there  was  no  sufficient  evidence  of  any  neglect  of  duty 
on  the  part  of  the  defendants ;  and,  secondly,  if  there  was,  the 
evidence  shows  that  the  plaintiff,  by  his  own  sheer  recklessness, 
brought  the  injury  upon  himself.  In  the  latter  proposition  a 
majority  of  the  court  concur.  The  judgment  of  the  Supreme 
Court  must  therefore  be  affirmed. 

[Denio,  Selden  and  Pratt,  JJ.,  dissented,  holding  that  the 
object  of  the  statute  requiring  the  ringing  of  the  bell  or  sounding 
the  whistle  was  to  put  persons,  negligently  approaching  a  cross- 
ing, upon  their  guard ;  and  that  the  question  whether  the  negli- 
gence of  the  plaintiff  was  such  that,  if  the  proper  signals  had 
been  given,  he  would  still  have  been  injured,  was  one  which 
should  have  been  submitted  to  the  jury.] 

Judgment  affirmed. 


JOHNSON,  Executrix  v.  HUDSON   RIVER 

RAILROAD  COMPANY. 

Court  of  Appeals,  New  York,  September,  iSjQ. 

[Reported  in  20  N.  Y.  65.] 

CONTRIBUTORY  NEGLIGENCE  — ABSENCE  OF.  —  In  an  action  for  per- 
sonal injury  from  neg;ligence  of  the  defendant,  the  absence  of  any  fault  on 
the  part  of  the  plaintiff  may  be  inferred  from  the  circumstances,  in  connec- 
tion with  the  ordinary  habits,  conduct,  and  motives  of  men. 

BURDEN  OF  PROOF.  —  It  cannot  be  said  as  a  universal  rule  either  that  it 
lies  upon  the  plaintiff  to  prove  affirmatively  that  he  was  not  guilty  of  negli- 
gence, or  upon  the*  defendant  to  prove  the  contrary,  in  order  to  establish 
his  defense. 

EVIDENCE— NEGLIGENCE. —The  character  of  the  defendant's  negli- 
gence may  be  such  k'^  prima  facie  to  prove  the  whole  issue;  and  the  known 
indisposition  of  men  needlessly  to  subject  themselves  to  difficulty  and 
danger  is  to  be  considered  in  determining  the  question. 
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CONTRIBUTORY  NEGLIGENCE— EVIDENCE.  — On  the  other  hand,  the 
case  may  be  such  —  e.  ^.,  a  slight  obstruction  in  a  highway,  plainly  visible, 
and  easily  to  be  avoided  by  ordinary  vigilance  and  care  —  as  to  make  it 
necessary  for  the  plaintiff  to  show,  by  independent  evidence,  that  he  did 
not  bring  the  misfortune  upon  himself. 

NONSUIT  — CASE  FOR  JURY.  —  The  propriety  of  a  nonsuit  in  this  class  of 
cases  cannot  be  determined  by  any  general  rule  as  to  the  burden  of  proof, 
but  to  carry  a  case  to  the  jury  it  must  be  such,  all  the  circumstances  con- 
sidered, as  to  authorize  them  to  find  that  the  injury  was  caused  solely  by 
the  negligence  bf  the  defendant. 

DRIVER  FOUND  DEAD  ON  TRACK  —  STRUCK  BY  TRAIN  —  PRESUMP- 
TION OF  NEGLIGENCE.  —  A  horse  car  of  the  defendant  was  proceeding 
upon  its  railroad  without  lights  or  bells  on  a  dark  evening  in  a  street  of 
New  York  city,  obstructed  by  a  sewer  in  the  process  of  construction.  The- 
plaintiff,  a  sober  cartman,  was  found  dead  upon  the  track,  under  circum 
stances  authorizing  the  inference  that  he  had  fastened  hie  horse,  and  was 
groping  in  the  dark  to  find  a  safe  passage  for  his  team,  when  struck  by 
the  defendant's  car.  There  was  no  witness  to  the  accident.  Held^  that 
the  dangerous  tendency  of  the  defendant's  car  was  such  as,  in  the  absence 
of  any  other  evidence  than  the  presumption  that  the  plaintiff  had  the  same 
regard  for  his  safety  as  other  men,  to  authorize  the  attributing  of  the  acci- 
dent to  the  negligence  of  the  defendant,  and  the  refusal  of  a  nonsuit. 

NEGLIGENCE—  INSTRUCTION.  —  It  is  not  error,  in  such  a  case,  to  charge 
that,  to  exonerate  the  plaintiff  the  negligence  of  the  defendant  must  be  such 
as  contributed  directly  to  the  injury.  The  word,  under  the  circumstances, 
is  insignificant. 

DEGREE  OF  CARE  REQUIRED  OF  RAILROADS  AND  TRAVELERS  AT 
CROSSING.  —  The  degree  of  care  required  from  the  managers  of  a  railroad 
in  a  highway,  and  of  prudence  on  the  part  of  one  about  to  cross  it,  are  pro- 
portioned to  the  danger  of  inflicting  injury  and  the  liability  to  incur  it. 
The  obligations  of  extreme  care  and  of  ordinary  care  are  to  be  construed 
with  reference  to  the  particular  circumstances  of  the  case.  The  language 
of  a  charge  in  respect  to  degrees  of  care  or  negligence  is  to  be  interpreted 
accordingly,  and  riftt  in  any  abstract  technical  sense. 
(Syllabus  to  Official  Report.) 

Appeal  from  the  Superior  Court  of  the  City  of  New  York. 
Judgment  affirmed. 

**  Action  for  alleged  negligence,  by  which  the  husband  oi  the 
plaintiff  (whose  executrix  she  is)  was  run  over  and  killed  by  a 
baggage  train  on  the  defendant's  railroad.  The  accident  occurred 
in  West  street,  in  which  the  railroad  tracks  ran,  at  its  intersec- 
tion with  Gansevoort  street,  in  the  city  of  New  York.  A  sewer 
had  been  excavated  in  Gansevoort  street  across  West  street  and 
remained  open  on  the  east  side  of  the  la.st  named  street,  so  that 
it  could  not  be  crossed  by  carts ;  and  on  the  west  side  of  that 
street  the  passage  was  narrow  and  difficult,  and  some  of  the 
Vol.  XII  — 22 
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witnesses  testified  that  it  was  impossible  to  pass  over  it.  The 
deceased  was  driving  his  cart  on  West  street  below  Gansevoort 
street  northerly  towards  his  home  in  the  upper  part  of  the  city, 
about  eight  o'clock  in  the  evening  of  the  28th  of  August,  1853. 
It  had  rained,  the  night  was  dark,  and  there  was  no  light  at  the 
intersection  of  West  street  with  the  sewer,  from  lamps  or  other- 
wise. No  witnesses  saw  the  accident.  The  cart  of  the  deceased 
was  found  on  the  sidewalk  near  the  south  bank  of  the  ditch,  on 
the  east  side  of  West  street,  the  horse  being  fastened ;  and  the 
deceased  was  found  lying  across  the  rails  and  fatally  injured  by 
the  cars  having  passed  over  him  in  going  north.  The  plaintiff's 
theory  was,  that  being  unable  to  get  across  the  sewer  on  that 
side  of  the  street,  the  deceased  had  left  his  horse  and  cart,  and 
was  crossing  the  track  to  ascertain  whether  there  was  a  passage 
on  the  other  side,  and  in  the  act  of  crossing  was  struck  by  the 
train.  The  negligence  imputed  to  the  defendant  was  that  their 
cars  were  driven  without  any  bells  on  the  horses,  or  any  light 
upon  the  cars,  and  at  a  high  rate  of  speed.  Several  witnesses 
for  the  plaintiff  swore  there  were  no  bells ;  but  one  of  the  ser- 
vants of  the  defendant  testified  that  he  had  charge  of  the  horses 
of  the  line,  and  uniformly  put  bells  on  them,  and  thought  there 
were  bells  on  the  horses  of  this  train.  The  evidence  was  undis- 
puted that  there  were  no  lights.  It  appeared  that  the  water 
upon  the  rails  prevented  the  noise  from  the  cars  being  heard, 
but  that  the  noise  of  the  horses'  feet  could  be  heard  a  short 
distance.  The  deceased  was  not  an  intemperate  man,  and  it  was 
positively  shown  that  he  was  sober  when  he  set  out  for  home. 

"The  defendant's  counsel  moved  for  a  nonsuit  on  the  ground 
that  the  plaintiff  had  not  shown  that  the  deceased  himself  was 
free  from  negligence,  and  also  that  negligence  on  his  part  was  to 
be  inferred  from  the  facts  proved.  The  motion  was  denied,  and 
the  defendant's  counsel  excepted. 

"The  judge  charged,  amongst  other  things,  that  *  considering 
the  nature  of  the  business  in  which  the  defendants  were  engaged, 
and  the  hazard  attending  the  running  of  cars  in  the  streets  of 
the  city  and  particularly  on  a  dark  night,  they  were  bound  to 
exercise  the  utmost  care  and  diligence;  and  for  the  purpose  of 
avoiding  accidents,  endangering  property  and  life,  were  bound 
to  use  all  the  means  and  measures  of  precaution  that  the  highest 
prudence  could  suggest,  and  which  it  was  in  their  power  to 
employ.     Hence,'  he  said,  *  if  the  use  of  bells  and  of  lights  was 
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a  measure  that  the  prudence  and  foresight  they  were  bound  to 
exercise  ought  to  have  suggested,  and  if  by  such  disastrous  acci- 
dents would  probably  be  avoided,  the  omission  to  use  them,  if 
proved  to  the  satisfaction  of  the  jury,  was  culpable  negligence, 
and  it  was  for  the  jury  to  say  whether  to  this  culpable  negligence 
the  fatal  accident  which  had  given  rise  to  the  action  might  not 
justly  be  imputed.  *  As  to  negligence  on  the  part  of  the  deceased, 
the  judge  charged  that  if  the  jury  believed  from  the  evidence 
that  there  was  any  negligence  on  the  part  of  the  deceased  that 
directly  contributed  to  the  accident,  the  plaintiff  would  not  be 
entitled  to  recover.  He  also  said  that  the  deceased  was  bound 
to  exercise  ordinary  prudence  and  no  more,  and  the  question  the 
jury  were  to  determine  was,  whether  it  appeared  from  the  evi- 
dence that  there  had  been  a  want  on  the  part  of  the  deceased  of 
that  care  and  foresight  that  men  of  ordinary  prudence  are  accus- 
tomed to  employ,  and  which,  placed  in  like  circumstances  with 
the  deceased,  they  probably  would  employ;  and  in  judging  of 
the  conduct  and  motives  of  the  deceased,  they  were  bound  to 
consider  all  the  circumstances  of  the  case,  as  they  had  been 
established  by  the  evidence.  The  defendant's  counsel  excepted 
to  the  several  propositions  in  the  portions  of  the  charge  that 
have  been  given ;  and  he  requested  the  judge  to  charge  that  the 
manner  in  which  the  deceased  was  found  on  the  track  was,  with- 
out ex,^\aLiiaA\oviy  prima  facie  evidence  of  negligence  on  his  part; 
and  there  was  an  exception  to  his  refusal  to  give  that  instruction. 
There  was  a  verdict  for  the  plaintiff  for  $4,000.  After  an  affirm- 
ance of  the  judgment  at  the  General  Term,  the  defendant 
appealed  here.  On  a  former  trial  in  the  Superior  Court  the 
plaintiff  had  been  nonsuited.  The  report  of  the  decision  setting 
aside  the  nonsuit  is  in  5  Duer,  21." 

William  Fullerton,  for  appellant. 

Henry  Morrison,  for  respondent. 

Denio,  J.  —  It  is  insisted  on  behalf  of  the  defendants  that  the 
judge  erred  in  refusing  to  hold  as  matter  of  law,  upon  the  facts 
proved,  that  the  deceased  was  guilty  of  negligence;  that  if  any 
question  upon  that  branch  of  the  case  could  be  left  to  the  jury, 
still  he  erred  in  charging  that  the  negligence  which  would  pre- 
clude a  recovery  must  be  such  as  directly  contributed  to  the 
injury;  and  finally  that  he  erred  in  his  statement  of  the  measure 
of  care  and  prudence  required  from  the  deceased  and  the  defend- 
ants respectively. 
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First,  The  general  rule  has  been  so  often  laid  down  and 
reiterated,  that  to  enable  a  party  to  recover  in  this  class  of 
actions  the  person  injured  must  not  by  his  own  negligence  have 
contributed  to  the  injury,  that  it  must  be  considered  a  legal 
postulate.  I  agree  that  this  is  an  element  in  the  definition  of 
the  cause  of  action,  and  that  the  plaintiff's  case  when  presented 
to  the  jury  must  not  be  defective  upon  that  point  any  more  than 
upon  that  of  the  defendant's  negligence.  This  is  embraced  in 
the  proposition  that  the  injury  must  be  the  result  of  the  negli- 
gence of  the  defendants;  for  if  the  culpable  conduct  of  both 
parties  united  in  bringing  it  about,  that  proposition  is  not  true. 
But  I  am  of  opinion  that  it  is  not  a  rule  of  law  of  universal  appli- 
cation that  the  plaintiff  must  prove  affirmatively  that  his  own 
conduct  on  the  occasion  of  the  injury  was  cautious  and  prudent. 
The  onus  probandi  \n  this,  as  in  most  other  cases,  depends  upon 
the  position  of  the  affair  as  it  stands  upon  the  undisputed  facts. 
Thus,  if  a  carriage  be  driven  furiously  upon  a  crowded  thorough- 
fare, and  a  person  is  run  over,  he  would  not  be  obliged  to  prove 
that  he  was  cautious  and  attentive,  and  he  might  recover  though 
there  were  no  witnesses  of  his  actual  conduct.  The  natural 
instinct  of  self-preservation  would  stand  in  the  place  of  positive 
evidence,  and  the  dangerous  tendency  of  the  defendant's  conduct 
would  create  so  strong  a  probability  that  the  injury  happened 
through  his  fault  that  no  other  evidence  would  be  required.  But 
if  one  make  an  excavation  or  lay  an  obstruction  in  the  highway, 
which  may  or  may  not  be  the  occasion  of  an  accident  to  a  trav- 
eler, it  would  be  reasonable  to  require  a  party  seeking  damages 
for  an  injury  to  give  general  evidence  that  he  was  traveling  with 
ordinary  moderation  and  care.  The  obligation  to  give  such 
evidence  would  be  greater  or  less  according  as  the  impediment 
was  more  or  less  dangerous.  Thus,  in  Butterfield  v,  Forrester, 
II  East,  60  (i),  the  defendant,  in  making  some  repairs  to  his 
house  in  a  town,  had  put  up  a  pole  across  the  road,  leaving, 
however,  a  free  passage  by  a  branch  or  street  in  the  same  direc- 
tion. The  plaintiff  rode  against  it  and  was  injured.  No  ques- 
tion arose  as  to  the  onus;  but  it  being  proved  that  he  was  riding 

I.  In    Butterfield    v.    Forrester.    11  he  was  riding  with  great  violence  and 

East,  60,  it  was  held  that  one  who  is  want  of  ordinary  care,  but  for  which 

injured  by  an  obstruction  in  a  high-  he  might  have  seen  and  avoided  the 

way,    against   which    be   fell,    cannot  obstruction, 
maintain  an  action,  if  it  appears  that 
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immoderately,  it  was  held  that  he  could  not  recover.  So  in 
Smith  V.  Smith,  2  Pick.  621,  the  defendant  had  piled  cordwood 
by  the  side  of  the  highway  at  the  foot  of  a  hill,  and  one  stick 
projected  eight  inches  into  the  road.  The  plaintiff,  in  a  dark 
night,  drove  an  overloaded  wagon  down  the  hill  without  any 
shaft-girth  to  the  harness.  The  wagon  struck  the  horse  and  he 
ran  alongside  of  the  wood  pile  and  against  the  projecting  stick 
and  caused  an  injury.  A  verdict  for  the  defendant  was  sustained 
by  the  court  on  the  ground  that  the  plaintiff's  conduct  had  con- 
tributed to  the  accident.  There  was  no  controversy  here  as  to 
the  onus,  all  the  facts  being  before  the  jury.  If  there  had  been 
no  evidence  of  the  circumstances,  but  only  that  the  plaintiff  had 
driven  in  the  daytime  against  the  stick  of  wood,  and  had  been 
injured,  although  leaving  the  stick  in  that  position  was  an  act  of 
negligence,  still  it  might  be  reasonable  to  require  the  plaintiff  to 
show  that  his  carriage  was  properly  equipped,  and  that  he  drove 
with  ordinary  circumspection,  and  in  such  a  case  I  conceive  that 
it  might  be  quite  right  to  nonsuit  the  plaintiff  for  not  having 
made  out  a  case  proper  to  be  submitted  to  the  jury.  But  sup- 
pose the  case  of  a  dangerous  excavation  in  a  highway  which  a 
very  prudent  man  might  possibly  avoid,  but  which  he  would  be 
in  great  danger  from,  and  a  man  was  found  to  have  fallen  into 
it,  the  case  being  so  situated  that  the  precise  circumstance  could 
not  be  shown,  must  the  plaintiff  be  nonsuited  on  the  assumption 
of  a  positive  rule  of  law  requiring  him  to  show  affirmatively  that 
the  accident  did  not  happen  in  part  through  his  fault?  I  think 
not.  The  purpose  of  a  jury  trial  is  that  the  experience,  intelli- 
gence and  judgment  of  twelve  men  may  be  availed  of  to  settle 
disputed  questions  of  fact.  The  duty  of  the  judge  presiding  at 
the  trial  is  the  same  in  this  class  of  cases  as  in  others ;  it  is  to 
determine  whether  a  case  is  presented  fit  for  the  deliberation  of 
the  jury.  This  is  to  be  decided,  not  by  the  application  of  any 
artificial  rule  respecting  the  onus  probandi,  but  by  considering 
the  facts  and  circumstances  in  evidence  in  connection  with  the 
ordinary  habits,  conduct  and  motives  of  men.  The  culpability 
of  the  defendant  must  be  affirmatively  proved  before  the  case  can 
go  to  the  jury,  but  the  absence  of  any  fault  on  the  part  of  the 
plaintiff  may  be  inferred  from  circumstances;  and  the  disposition 
of  men  to  take  care  of  themselves  and  keep  out  of  difficulty  may 
properly  be  taken  into  consideration.  Nor  is  it  correct  to  say 
as  a   universal  rule  that  the  defendant  must  himself  prove,  in 
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order  to  establish  his  defense,  that  the  plaintiff  was  guilty  of 
negligence.     That,   as  well  as  the   absence   of   fault,   may   be 
inferred  from  the  circumstances,  and  the  negligent  act  of  the 
defendant  may  be  of  such  a  mitigated  character,  that  a  party 
complaining  of  an  injury  from  it  ought  to  show  that  it  occurred 
without  fault  on  his  own  part.     This  seems  to  me  entirely  con- 
sistent with  the  principle  that  the  jury  must,  in  order  to  find  a 
verdict  for  the  plaintiff,  be  able  to  say  that  the  injury  happened 
from  the.  negligence  of  the  defendant,  to  which  the  plaintiff  did 
not  by  any  act  of  his  contribute.     I  have  come  to  this  conclusion, 
from  the  reason  of  things,  and  from  general  legal  analogies ;  but 
I  have  not  failed  to  look  into  the  several  cases  to  which  we  have 
been  referred,  and  many  others.     It  generally  happens  that  the 
evidence  on  one  side  or  the  other  discloses  the  material  facts 
bearing  upon  the  case,  so  that  courts  have  not  often  been  called 
upon  to  speak  of  the  burden  of  proof  as  to  the  plaintiff's  free- 
dom  from   negligence.     Besides  the  case  of  Button  ta  Hudson 
River    R.    R.    Co.,   i8    N.    Y.,    248    (i),    in    the    decision    of 
which  we  were  not  sufficiently  agreed  to  make  it  a  lucid  prece- 
dent, I  do  not  find  that  the  question  has  been  considered  in  the 
English  courts  or  in  those  in  this  State.     Upon  the  rule  as  to 
what  the  case  then  fully  disclosed  must  contain  the  authorities 
are  abundant,  but  this  does  not  settle  the  question  as  to  the 
burden  of  proof.     There  are  two  cases  in  the  Supreme  Court  of 
Massachusetts,  apparently,  if  not  really,  in  hostility  to  the  con- 
clusion which  I  have  stated.     In  Lane  v.  Crombie,  12  Pick.  177, 
the  defendant  was  sued  for  driving  over  the  plaintiff  with  a  two- 
horse  sleigh  in  the  highway,  and  the  plaintiff  had  a  verdict. 
None  of  the  evidence  is  given,  nor  any  of  the  facts  stated.     It  is 
merely  said  that  the  judge  stated  to  the  jury,  in  the  course  of  his 
charge,  that  the  burden  of  proof  was  upon  the  plaintiff  to  prove 
negligence  in  the  defendants,  that  being  the  gist  of  the  case;  but 
that  when  the  defendants  relied  upon  the  fact  that  the  plaintiff 
conducted  herself  carelessly,  the  burden  of  the  proof  was  upon 
the  defendant  to  show  that  the  plaintiff  had  not  used  ordinary 
care.     This  instruction  was  considered  erroneous,  and  a  new  trial 
was  ordered.     The  court  said  that  in  the  actual  state  of  the  evi- 
dence it  was  extremely  probable  that  the  direction  made   no 
difference  in  regard  to  the  result ;  still,  it  was  said,  if  the  evidence 

I.  Button  V.   Hudson  River   R.    R.   Co.,  18  N.  Y.  248,  is  reported  in  this 
volume  of  Am.  Neg.  Cas.,  p.  ^t%,  post. 
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was  such  that  the  jury  might  have  decided  the  other  way  upon 
this  point  without  going  decidedly  against  the  weight  of  evidence 
or  in  other  words  if  the  evidence  was  doubtful  or  balanced, 
such  a  direction  may  have  had  an  influence  to  mislead  the  jury. 
Upon  this  I  have  to  remark  that  in  the  absence  of  a  statement  of 
the  nature  and  extent  of  the  defendant's  negligence,  it  is  impos- 
sible to  say  that  it  was  incumbent  upon  the  plaintiff  to  show. 
If  slight  and  not  such  as  necessarily  or  probably  to  endanger  a 
person  on  foot,  then  the  plaintiff  was  bound  to  show  that  she  did 
not  by  her  own  negligence  bring  the  misfortune  upon  herself. 
I  do  not  understand  the  court  to  hold  that  in  all  cases  of  injury 
from  alleged  negligence  the  plaintiff  must  prove  affirmatively 
that  he  was  without  fault ;  but  that  in  the  case  before  them  it 
was  necessary  for  her  to  do  so.  If  the  case  goes  further,  I  think 
It  cannot  be  sustained.  The  cases  which  the  court  refers  to  in 
its  opinion  are  not  upon  the  subject  of  the  onus  probandi.  The 
case  of  Adams  v.  Carlisle,  21  Pick.  146,  was  an  action  against  a 
town  to  recover  damages  sustained  by  the  plaintiff  by  the  over- 
turning of  his  stage  coach,  in  consequence  of  alleged  defects  in 
the  highway.  The  facts  are  not  stated,  but  the  charge  of  the 
judge  was  that  the  burden  of  proof  was  upon  the  plaintiff  to 
satisfy  the  jury  beyond  a  reasonable  doubt  that  the  overturning 
of  the  coach  was  caused  by  a  defect  in  the  highway  and  not  by 
his  own  negligence,  and  for  that  purpose  to  show  that  he  was 
using  ordinary  skill  and  diligence  at  the  time  when  the  accident 
happened.  The  ruling  was  affirmed  on  a  motion  for  a  new  trial. 
This,  I  think,  was  correct,  if  we  assume  that  the  defects  shown 
to  exist  in  the  road  were  such  as  the  driver  of  the  coach  in  the 
exercise  of  ordinary  caution  could  avoid.  The  court  does  not 
affirm  that  if  there  was  no  direct  evidence  as  to  the  conduct  of 
the  driver,  the  plaintiff  would  necessarily  fail ;  on  the  contrary, 
the  Chief  Justice  remarks  that  proof  that  the  person  driving  was 
commonly  careful  and  skilful,  that  there  was  no  apparent  cause 
for  the  accident  but  the  bad  condition  of  the  highway,  and  the 
condition  in  which  the  carriage  was  at  the  time,  were  all  circum- 
stances upon  which  the  jury  might  pass  their  judgment,  and 
infer  that  due  skill  and  care  were  used. 

The  true  rule,  in  my  opinion,  is  this :  The  jury  must  eventually 
be  satisfied  that  the  plaintiff  did  not,  by  any  negligence  of  his 
own,   contribute  to  the  injury.     The  evidence  to  establish  this 
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accident,  or  in  any  other  competent  proof.     To  carry  a  case  ta 

the  jury,  the  evidence  on  the  part  of  the  plaintiff  must  be  such  J 

as,  if  believed,  would  authorize  them  to  find  that  the  injury  was 

occasioned  solely  by  the  negligence  of  the  defendant.      It  is  not 

absolutely  essential  that  the  plaintiff  should  give  any  affirmative 

proof  touching  his  own  conduct  on  the  occasion  of  the  accident. 

The  character  of  the  defendants'  delinquency  may  be  such  as  to 

prove,  prima  facie ^  the  whole  issue ;  or  the  case  may  be  such  as 

to  make  it  necessary  for  the  plaintiff  to  show  by  independent 

evidence  that  he  did  not  bring  the  misfortune  upon  himself.     No 

more  certain  rule  can  be  laid  down. 

The  present  case  is  not  wholly  free  from  difficulty,  but  I  think 
it  presented  a  fair  question  for  the  jury.  Its  determination 
depended  upon  the  view  which  should  be  taken  of  the  tendency 
of  driving  a  railroad  train  at  considerable  speed  through  a  city 
street,  not  lighted,  on  a  dark  evening,  and  without  any  proper 
means  of  giving  notice  to  persons  who  might  be  upon  the  track, 
and  without  any  lamps  on  the  cars  to  enable  the  driver  to  see 
what  might  be  on  the  rails  before  him.  That  such  running  was 
hazardous  in  a  high  degree  I  cannot  doubt.  Then  we  are  to 
consider  that  the  railroad  was  at  the  same  time  a  thoroughfare 
for  persons  on  foot  and  with  carriages,  and  that  such  persons 
might  innocently  be  upon  it  at  all  times,  save  when  the  cars  were 
actually  passing,  and  also  that  at  the  point  of  intersection  with 
Gansevoort  street.  West  street  was,  upon  one  view  of  the  evi- 
dence, substantially  a  cul  de  sac  as  to  all  purposes  except  the 
passage  of  the  cars.  The  deceased  was  proved  to  have  been 
perfectly  sober  on  the  night  in  question.  The  evidence  left  it 
to  be  inferred  that  he  had  been  stopped  by  the  excavation  and 
the  earth  thrown  up  on  its  margin;  and  the  inference  was  a 
probable  one  that,  having  fastened  his  horse,  he  was  groping  his 
way  to  the  other  side  to  see  whether  there  was  an  outlet  there  ( 

when  the  cars  came  upon  him.  If  the  forward  car  had  been 
suitably  lighted  in  front,  it  would  have  warned  him  and  at  the 
same  time  have  notified  the  driver;  or  if  the  horses  had  been 
provided  with  bells,  it  may  well  be  that  he  would  have  heard 
them  and  have  moved  off  the  track.  In  the  absence  of  proof  to 
the  contrary,  we  are  to  assume  that  he  had  the  same  regard  for 
his  own  safety  as  other  men,  and  the  remark  of  the  judge  in  his 
address  to  the  jury  that  he  could  not  have  heard  the  cars  was  a 
reasonable  suggestion.     I  think  it  fell  within  the  class  of  cases 
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which  I  have  mentioned,  of  an  act  so  eminently  suggestive  of 
dangerous  consequences,  that  when  we  find  that  an  accident  has 
actually  occurred,  it  is  reasonable,  prima  facie,  to  refer  it  to  the 
conduct  of  the  defendants'  servants  without  requiring  further 
proof. 

Second.  Upon  the  question  whether  there  was  error  in  the 
instruction  that  in  order  to  exonerate  the  defendants  on  the 
ground  of  negligence  on  the  part  of  the  deceased,  it  must  be 
such  as  directly  contributed  to  the  accident,  I  concur  in  the  rea- 
soning of  Judge  Strong  in  the  case  of  Button  against  these 
defendants,  before  referred  to.  I  do  not  see  that  the  term  used 
was  particularly  significant;  but  as  there  was  no  conceivable 
negligence  which  could  be  imputed  to  the  deceased  which  would 
operate  remotely,  or  collaterally,  or  otherwise  than  directly,  I 
am  of  opinion  that  the  jury  were  not  misled.  The  attention  of 
the  judge  was  not  specially  called  to  the  expression,  as  in  the 
case  of  Button  v,  Hudson  River  R.  R.  Co.,  i8  N.  Y.  248.  In 
Tuff  V.  Warman,  2  C.  B.  N.  S.  740,  affirmed  5  C.  B.  N.  S.  573  (i), 
which  was  the  case  of  a  collision  between  two  vessels,  and 
the  alleged  negligence  of  the  plaintiff  was  in  not  keeping  a  look- 
out and  porting  his  helm  when  he  found  himself  in  danger  of 
meeting  the  defendant's  vessel,  the  judge  charged  the  jury  that 
if  they  were  of  opinion  that  the  plaintiff  by  his  own  negligence 
directly  contributed  to  the  accident,  they  must  find  for  the 
defendant ;  but  that  if  they  thought  that  the  defendant  directly 
caused  the  injury,  they  must  find  for  the  plaintiff.  Much  of  the 
discussion  on  the  motion  for  a  new  trial  turned  upon  the  use  of 
the  word  "  directly; "  the  defendant's  counsel  contending  that 
the  instruction  should  have  been  that  the  plaintiff  could  not 
recover  if  he  in  any  way  contributed  to  the  accident.  The  court, 
however,  held  in  substance  that  the  only  way  in  which  the 
imputed  negligence  could  operate  was  direct,  and  that  the 
instruction  could  not  mislead,  and  a  new  trial  was  refused. 

I.  In  Tuff  V.  Warman.  5  C.  B.  N.  S.  for  his  default  in  this  respect  the  dis- 
573.  it  was  held  that  in  all  cases  of  aster  would  not  have  happened;  in  the 
collision,  the  question  is  whether  the  former  case  he  recovers;  in  the  latter 
disaster  was  occasioned  wholly  by  the  not.  Also,  if  the  defendant  might,  by 
negligence  or  improper  conduct  of  the  use  of  ordinary  care,  have  avoided 
the  defendant,  or  whether  the  plaintiff  the  consequences  of  the  plaintiff's 
himself  so  far  contributed  to  the  dis-  mere  negligence,  the  plaintiff  is  to  re- 
aster  by  his  own  negligence,  or  want  cover.  (Affirming  same  case,  3  C.  B. 
of  ordinary  and  common  care,  that  but  N.  S.  740.) 
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Lastly.  In  that  part  of  the  charge  which  relates  to  the  degree 
of  care  required  from  the  respective  parties,  the  judge  was  not 
led  to  speak  of  the  distinction  between  the  duty  which  a  carrier 
of  persons  owes  to  his  passengers  and  that  which  persons  outside 
the  carriage  are  entitled  to  claim  from  the  carrier,  but  he  was 
calling  the  attention  of  the  jury  to  the  peculiarities  of  the  case 
before  them.  He  did  not  in  my  opinion  overstate  the  obliga- 
tions which  attach  to  persons  running  cars  in  the  night  over  a 
course  which  is  also  a  public  street,  in  saying  that  they  were 
bound  to  exercise  the  utmost  care  and  diligence,  and  to  use  all 
the  means  and  measures  of  precaution  which  the  highest  prudence 
could  suggest.  The  degree  of  care  required  from  persons  driv- 
ing vehicles  upon  a  thoroughfare  varies  according  to  the  circum- 
stances of  the  case,  and  is  proportioned  to  the  danger  to  be 
apprehended  of  inflicting  injury  upon  others.  The  rule  which 
would  apply  to  ordinary  carriages  on  common  roads  would  be 
quite  inadequate  as  a  test  of  that  required  from  the  managers  of 
railroads.  Kelsey  v,  Barney,  2  Kern.  (12  N.  Y.)  425  (i);  Hege- 
man  v.  Western  R.  R.  Corp.,  3  Kern.  (13  N.  Y.)  9  (2). 

As  to  the  party  injured  the  rule  is  that  he  must  have  conducted 
with  ordinary  care  and  prudence,  but  he  also  must  have  regard 
to  the  particular  circumstances  of  the  case,  and  one  who  has  a 
right  to  go  across  or  upon  a  railroad  track  must  exercise  quite 
another  sort  of  vigilance  than  a  man  who  travels  on  a  common 
road.  This  is  what  the  judge  meant  when  he  instructed  the  jury 
that  the  question  was  whether  the  deceased  used  that  care  and 
foresight  which  men  of  ordinary  prudence  would  probably  employ 
when  placed  in  like  circumstances.  The  defendants  had  no  cause 
to  complain  of  that  instruction. 

These  views,  if  concurred  in,  will  lead  to  an  affirmance  of  the 
judgment  of  the  Superior  Court. 

Selden,  J.,  was  absent;  S.  B.  Strong,  J.,  doubted  whether 
there  could  be  a  presumption  in  this  case  that  the  defendant 
used  any  care  whatever,  and  was  disposed  to  reverse ;  all  the 
other  judges  concurring. 

Judgment  affirmed. 

I.  Kelsey  v.  Barney,  12  N.  Y.  425,  2.  Hegeman  v.  Western  R.  R.  Corp., 

was  an  action  for  damages  caused  by  13  N.  Y.  9  (9  Am.  Neg.  Cas.  609.  n.), 

collision  between  vessels,  where  it  was  was  ati  action  for  damages  for  injuries 

charged  that  to  entitle  plaintiff  to  re-  to  plaintiff's  hip,  caused  by  derailment 

cover  he  must  show  negligent  manage-  of  train;    judgment  for   plaintiff    for 

ment  of  defendant's  vessel;  judgment  $9,900 affirmed.     (Affirming  same  case, 

on  verdict  for  defendants  was  affirmed.  16  Barb.  353.) 
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DYER  V.  ERIE  RAILWAY  COMPANY. 

Court  of  Appeals,  New  York,  November,  i8jj, 

[Reported  in  71  N.  Y.  228.] 

DUTY  OF  RAILROAD  COMPANY  AT  CROSSING.  —An  obligation  devolves 
upon  railroad  corporations  to  warn  persons  who  may  be  passing,  whether 
on  foot  or  in  a  team,  of  the  approach  of  trains  at  a  crossing,  so  that  such 
persons  may  use  the  necessary  caution  to  avoid  the  danger  and  keep  out  of 
the  way  of  the  train. 

SIGNALS  —  STATUTE.  —  It  is  not  enough,  in  all  cases,  that  the  statutory 
signals  have  been  given  to  absolve  a  railroad  corporation  from  the  charge 
of  negligence. 

SIGNALS  — ERRONEOUS  INSTRUCTION.  —  Ii  is  error  to  submit  to  the 
jury,  without  limitation,  the  question  as  to  what  signals  defendant  should 
have  given  in  a  particular  case. 

PERSON  RIDING  IN  WAGON  INJURED  IN  COLLISION  AT  CROSSING  — 
NEGLIGENCE  OF  DRIVER  NOT  IMPUTABLE  TO  TRAVELER.- 
Where  plaintiff  rode  in  a  wagon  at  the  driver's  invitation,  the  latter  having 
entire  control  over  it,  the  negligence  of  the  driver  was  not  imputable  to  the 
plaintiff,  and  contributory  negligence  of  the  driver  will  not  bar  recovery  in 
action  by  plaintiff  for  injuries  sustained  in  a  collision  between  train  and 
wagon,  where  plaintiff  is  free  from  negligence  (i). 

JUMPING  FROM  WAGON  TO  AVOID  COLLISION  — CONTRIBUTORY 
NEGLIGENCE  — INSTRUCTION. —  It  was  not  error  to  charge  that  if 
defendant  was  negligent  and  the  plaintiff  was  not  guilty  of  contributory 
negligence,  the  plaintiff's  jumping  from  the  wagon  to  avoid  danger  of  col- 
lision with  train  at  crossing,  even  if  he  made  a  mistake,  would  not  prevent 
a  recovery  against  defendant. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  Fourth  Judicial  Department,  in  favor  of  plaintiff, 
entered  upon  an  order  denying  a  motion  for  a  new  trial  and 
directing  judgment  on  a  verdict. 

Action  brought  to  recover  damages  for  injuries  alleged  to 
have  been  sustained  through  defendant's  negligence.  The  facts 
appear  in  the  opinion.    Judgment  reversed. 

George  Gorham,  for  appellant. 

J.  H.  Waring,  for  respondent. 

Miller,  J«  —  The  plaintiff  received  the  injuries  complained  of 
while  crossing  defendant's  track  in  a  public  thoroughfare,  in  the 
village  of  Salamanca.  At  the  time  he  was  riding  by  the  permis- 
sion and  invitation  of  one  Stimpson,  the  owner  of  the  horses  and 

I.  See  Note  on  Imputed  Negligence,  in  11  Am.  Neg.  Cas.  151-156. 
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wagon  driven.  A  single  board  was  placed  upon  the  ws^on^ 
between  the  forward  and  hind  wheels,  Stiippson  being  near  the 
forward  end  driving,  and  the  plaintiff  near  the  back  end.  There 
was  evidence  showing  that  there  were  buildings  near  the  track 
which  intercepted  the  view  of  it  and  prevented  the  plaintiff  or 
Stimpson  from  seeing  a  train  which  had  been  standing  south  of 
the  buildings,  which  at  this  time  had  started  to  back  over  the 
crossing,  as  was  claimed,  without  giving  Stimpson  or  the  plain-^ 
tiff  any  warning  of  its  approach.  The  horses  became  frightened 
by  the  blowing  off  of  steam  of  engines  in  the  vicinity',  increased 
their  speed,  became  unmanageable,  and  the  plaintiff  was  thrown, 
or  jumped  from  the  wagon  and  was  injured  by  the  train  which 
was  backing. 

The  defendant  seeks  a  reversal  of  the  judgment  in  this  action 
for  errors  in  the  instructions  given  by  the  judge  in  his  charge  to 
the  jury,  as  well  as  a  refusal  to  nonsuit  the  plaintiff.  The  most 
serious  questions  arise  upon  exceptions  to  the  charge,  and  these 
will  first  be  considered.  The  first  one  is,  that  "  it  was  the  duty 
of  the  defendant,  by  proper  signals,  and  in  a  manner  that  would 
communicate  to  the  citizen  who  was  about  to  approach  the  cross- 
ing, that  they  were  approaching,  and  give  this  notice  in  time,  so 
the  traveler  could  seek  a  place  in  safety,  if  he  was  on  foot,  and 
could  avoid  the  danger;  and  if  he  had  a  team  attached  to  a 
wagon  in  which  he  was  riding,  as  in  this  instance,  he  would  have 
an  opportunity  to  stop  his  team  in  the  place  of  safety." 

There  can  be  no  serious  question  that  an  obligation  devolves 
upon  railroad  corporations  to  warn  persons  who  may  be  passing, 
whether  on  foot  or  in  a  team,  of  the  approach  of  trains,  so  that 
such  persons  may  use  the  necessary  caution  to  avoid  the  danger 
and  keep  out  of  the  way  of  the  train.  This  portion  of  the  charge 
did  not,  in  any  way,  require  a  greater  degree  of  vigilance  or  a 
greater  exercise  of  care  than  ordinarily  devolves  upon  corpora- 
tions of  this  character,  and  anything  less  than  what  was  embraced 
in  the  proposition  laid  down  would  have  been  of  no  avail.  It 
did  not  assume  that  proper  precautions  had  not  been  taken,  or 
proper  signals  given,  or  withhold  from  the  jury  a  full  considera- 
tion of  that  question  and  the  evidence  bearing  upon  the  same. 
It  is  not  enough,  in  all  cases,  that  the  statutory  signals  have 
been  given  to  absolve  a  railroad  corporation  from  the  charge  of 
negligence.  Other  precautions  may  be  required  under  some 
circumstances,  and  there  may   be  negligence  which  will  charge 
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the  company  besides  the  omission  to  sound  the  whistle  or  ring 
the  bell.  Weber  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co., 
58  N.  Y.  451;  Eaton  r.  Erie  R.  Co.,  51  N.  Y.  544;  Richardson 
V.  N.  Y.  Central  R.  R.  Co.,  45  N.  Y.  846  (i).  These  cases  are 
directly  in  point,  and  there  is  no  such  distinction  between  them 
and  the  one  at  bar  as  to  render  them  inapplicable ;  nor  do  we 
think  that  the  language  of  the  judge  will  bear  a  construction 
that  it  authorized  the  jury  to  determine  what  precautions  were 
necessary,  and  that  such  precautions  had  not  been  observed.  It 
is  equally  manifest  that  the  judge,  in  this  portion  of  the  charge, 
did  not  intend  to  direct  the  jury  that  the  company  would  be 
liable  because  a  signal  given  had  not  been  communicated  to  a 
traveler  so  as  to  warn  him  of  approaching  danger,  and  enable 
him  to  avoid  and  escape  the  same.  In  this  respect,  all  that  was 
charged  was  to  the  effect  that  proper  signals  should  be  given  in 
such  a  mode,  and  with  such  noise  or  manifestations  as  that  a 
person  might  hear  if  he  had  given  attention ;  and  it  did  not  hold 
that  when  thus  given,  if  by  reason  of  any  obstruction,  or  for  any 
other  cause  they  were  not  heard,  that  the  defendant  was  negli- 
gent. The  rule,  as  laid  down,  was  a  correct  statement  of  the 
law,  and  not  liable  to  any  legal  objection. 

The  next  exception  made  by  the  defendant's  counsel  was  to 
the  proposition  that  it  was  for  the  jury  to  determine  and  decide 
what  signals  should  have  been  given  at  this  time.  To  which 
exception  the  judge  responded:  **  You  are  to  decide  whether  the 
bell  was  rung,  and  if  it  was  rung,  whether  it  gave  sufficient  notice 
to  passengers  who  were  approaching,"  and  the  defendant's 
counsel  then  excepted  to  the  proposition  whether  the  ringing  of 
the  bell  was  sufficient  notice.     If  any  portion  of  the  charge  last 

T.  In  Weber  v.  N.  Y.  Central  &  H.  in  collision  with  train  at  street  crossing, 
R.  R.  Co..  58  N.  Y.  451,  it  appeared  verdict  for  plaintiff  was  affirmed,  it  be- 
that  plaintiff  while  driving  across  cross-  ing  for  jury  lo  determine  whether 
ing  at  night,  was  struclc  by  backing  plaintiff  was  negligent  in  crossing  be- 
train;  plaintiff'^  testimony  was  that  no  hind  train,  the  engine  of  which  was  a 
signal  was  given;  defendant  offered  long  way  off.  after  being  warned  that 
evidence  that  plaintiff  was  warned  to  train  may  back  at  any  moment, 
stop  by  employee  swinging  lantern  on  In  Richardson  v.  N.  Y.  Central  R. 
rear  car;  judgment  for  plaintiff  for  R.  Co..  45  N.  Y.  846,  plaintiff's  horses 
$2,200  reversed,  it  being  held  that  de-  and  wagon  struck  by  train  at  crossing, 
fendant  was  not  bound  to  take  precau-  judgment  for  plaintiff  was  affirmed,  it 
tions  to  prevent  persons  crossing  track  being  held  that  where  signals  are  not 
when  trains  are  approaching.  sufficient  to  warn  travelers  of  approach- 
In  Eaton  tr.  Erie  R'y  Co.,  51  N.  Y  ing  trains,  the  railroad  company  must 
544,  plaintiff's  horse  and  wagon  injured  adopt  other  precautions. 
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referred  to,  and  covered  by  the  exception,  submitted  to  the  jury 
for  their  determination  what  signals  in  their  opinion  were  neces- 
sary and  should  have  been  given,  then  it  was  clearly  erroneous. 
In  Beisiegel  %f,  N.  Y.  Central  R.  R.  Co.,  40  N.  Y.  9  (i),  it  was 
held  to  be  error  to  submit  to  the  jury  the  question  whether  the 
company  should  keep  a  flagman  stationed  at  a  particular  point. 
Within  this  decision,  it  would  be  equally  erroneous  to  leave  to 
their  determination  what  signals  should  be  required  when  those 
which  are  prescribed  by  statute  were  inadequate  or  inapplicable 
and  of  no  avail.  It,  therefore,  becomes  important  to  consider 
whether  any  such  rule  is  included  in  the  charge. 

Immediately  after  the  first  proposition  we  have  discussed,  the 
judge  in  his  charge  asked  the  question  whether  the  defendant 
gave  any  such  proper  warning,  and  made  such  signals  as  would 
usually  and  ordinarily  communicate  to  travelers  situated  in  the 
case  as  the  plaintiff  was,  and  said  that  unless  the  jury  found  that 
the  defendant  was  guilty  in  this  respect,  there  could  be  no  recov- 
ery in  the  case.  He  then  proceeded  to  discuss  the  question 
whether  any  signals  or  notice  had  been  given,  referring  to  the 
testimony  as  to  the  ringing  of  the  bell,  and  submitted  to  them 
whether  they  believed  from  the  evidence  that  the  bell  was  rung; 
and  if  they  did  believe  it,  whether  that  was  a  sufficient  warning 
that  a  man  was  approaching.  He  then  referred  to  the  duty 
imposed  upon  railroad  companies  to  sound  the  bell  and  whistle  . 
when  passing  along  the  line  of  their  road  outside  of  cities  and 
villages  at  intervals  for  eighty  rods  before  they  reach  a  crossing, 
stating  that  in  this  instance  it  could  not  be  complied  with, 
because  the  car  was  stationary,  **so  that  this  provision  of  law  was 
not  incumbent,  and  it  is  not  for  the  defendant  to  show  they 
sounded  a  whistle  or  bell  for  eighty  rods;  that  they  are  only  to 
give  such  other  signals  as  would  notify  the  public  of  the  approach 

I.  See  firsl  appeal  in  Beisiegel  v.  N.  verdict  for  $10,000  was  reversed;  fail- 
Y.  Central  R.  R.  Co.,  34  N.  Y.  622;  ure  of  railroad  company  to  keep  flag- 
person  crossing  track;  vision  ob-  man  at  crossing  not  in  itself  negligence, 
structed;  injured  by  engine  which  See  also  another  appeal  in  the  Bei- 
gave  no  warning  of  approach;  whether  siege]  case,  14  Abb.  Pr.  N.  S.  29,  where 
plaintiff  observed  proper  care  before  judgment  for  plaintifif  for  $12,000  was 
attempting  to  cross  track  was  question  affirmed,  it  being  held  that  where  view 
of  fact,  and  judgment  of  nonsuit  re-  is  obstructed  by  cars  at  crossing,  and 
versed.  there  are  several  tracks,  the  question 

On   the  second  appeal    in   the   Bei-  of  plaintiff's  negligence    was    for   the 

SIEGEL  case,  40  N.  Y.  g,  judgment  on  jurv. 
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of  the  train,  and  in  this  particular  case  what  it  should  be  is  for 
you  to  decide."  Then  followed  the  exception  and  the  response 
of  the  judge,  and  another  exception  to  his  answer,  as  hereinbe- 
fore stated. 

Taking  a  cursory  view  of  the  entire  portion  of  the  charge 
referred  to,  perhaps  there  may  be  some  hesitation  whether  it  was 
not  susceptible  of  the  construction  that  the  judge  merely 
intended  to  submit  to  the  jury  whether  the  defendant  was  not 
negligent  in  failing  to  give  other  signals,  or  in  not  doing  some- 
thing more  than  was  done,  instead  of  leaving  to  their  determi- 
nation  what  the  signals  should  be.  A  careful  examination  of 
the  language  employed  must,  however,  lead  to  a  different  con- 
clusion. He  stated  very  explicitly  that  other  signals  should  be 
given,  and  in  equally  clear  language  conveyed  the  idea  that  the 
jury  were  to  determine  the  character  of  such  additional  signals, 
and  what  they  should  be.  It  is  said  that  the  portion  of  the 
charge  excepted  to  may  be  considered  as  referring  only  to  signals 
which  might  be  given  on  the  engine  or  the  train,  and  none  other, 
and  may  thus  be  upheld  within  the  decisions.  It  is  sufficient  to 
say  in  answer  to  this  suggestion  that  on  its  face  it  was  too  broad 
to  bear  such  an  interpretation ;  that  it  was  general  in  its  char- 
acter, so  as  to  embrace  all  and  every  kind  of  signals  which  might 
be  given  either  on  the  engine  or  train,  or  outside  of  the  same, 
and  neither  at  the  time  nor  when  the  judge's  attention  was 
especially  called  to  it  by  the  exception  was  the  charge  restricted 
or  circumscribed  in  its  application,  but  left  without  any  limita- 
tion whatever,  so  as  to  warrant  the  conclusion  that  all  kinds  of 
signals  were  not  intended  to  be  included.  At  least  the  jury  may 
have  been  misled  as  to  the  meaning  of  the  judge,  and  in  the 
exercise  of  their  judgment  have  required,  before  arriving  at  a 
verdict,  that  in  order  to  relieve  the  defendant  from  the  allegation 
of  negligence,  that  the  corporation  should  have  employed  a  flag- 
man, or  taken  some  other  outside  precautions  not  required  by 
law,  or  a  due  and  proper  regard  for  the  safety  of  those  who  might 
be  passing  across  the  railroad  track. 

The  subsequent  remarks  of  the  judge  do  not  relieve  the  por- 
tion of  the  charge  excepted  to  from  its  objectionable  character, 
and  it  was  not  changed  or  altered  thereby  in  any  respect  so  as  to 
qualify  its  apparent  meaning  and  purport.  It  is  not  necessary 
to  discuss  the  danger  of  leaving  to  the  determination  of  a  jury 
questions  which  are  really  of  a  legal  character,  which  it  is  the 
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province  of  the  courts  to  decide ;  and  it  is  easy  to  see  that  the 
rights  of  the  defendant  might  have  been  seriously  affected  by 
the  ruling  considered.     It  was  clearly  erroneous,  and   for  that  1 

reason  must  lead  to  a  reversal  of  the  judgment.  As  a  new  trial 
must  "be  granted  on  the  ground  stated,  it  is  well  to  consider  the 
other  questions  raised  upon  the  trial.  It  is  insisted  that  the 
court  erred  in  charging  the  jury  that  the  negligence  of  Stimpson 
was  no  bar  to  the  action,  and  that  the  negligence  of  the  driver 
would  not  prevent  a  recovery.  The  solution  of  the  question 
raised  must  depend  upon  the  position  which  Stimpson  occupied 
towards  the  plaintiff.  The  plaintiff  rode  with  Stimpson  at  his 
invitation  gratuitously,  in  Stimpson's  wagon.  The  latter  driving 
the  team  exercised  entire  control  over  it,  and  was  traveling  en- 
tirely on  business  of  his  own.  Stimpson  was  not  hired  by  the 
plaintiff,  or  in  his  employ,  or  in  any  sense  his  agent,  nor  had  the 
plaintiff  any  control,  or  direction  of  the  team  or  its  management, 
or  over  Stimpson  himself.  There  is  no  pretense  but  that  Stimpson 
was  entirely  competent  to  take  charge  of  the  team  himself,  nor 
that  he  did  not  possess  the  requisite  skill  to  manage  and  control 
the  same.  It  is  difficult  to  see  upon  what  principle  the  negligence 
of  Stimpson  can  affect  the  plaintiff  or  be  imputable  to  him.  It 
is  true  that  the  plaintiff  occupies  a  different  attitude  from  one 
who  is  compelled  to  travel  by  a  train  of  cars,  if  he  does  travel  at 
all  (Chapman  v.  N.  Y.  &  New  Haven  R.  R.  Co.,  19  N.  Y.  341,  9 
Am.  Neg.  Cas.  618  n),  and  his  traveling  in  the  vehicle  of  Stimp- 
son was  entirely  voluntary,  but  that  circumstance  does  not  create 
the  relationship  of  agent  and  principal,  or  in  any  way  add  to  the 
obligation  of  the  plaintiff  to  answer  for  Stimpson's  negligence. 
We  have  been  referred  to  a  number  of  cases  by  the  learned  coun- 
sel for  the  defendant,  which  it  is  claimed  sustain  the  theory  that 
the  negligence  of  the  driver  bars  a  recovery  in  an  action  of  this 
nature,  and  have  given  them  a  critical  examination.  The  most, 
we  think,  which  can  be  claimed  from  any  of  these  decisions  is 
that  the  question  had  not  been  decided  and  was  still  open  for 
review.  But,  however  that  may  be,  we  think  that  the  principle 
now  involved  has  been  deliberately  considered,  and  put  at  rest 
by  the  recent  decision  in  this  court  in  the  case  of  Robinson  v. 
N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  66  N.  Y.  11  (i),  and 

I.  In  Robinson  w.  N.  Y.  Central  &  firmed,  where  plaintiff,  riding  in  buggv 
Hudson  River  R.  R.  Co.,  66  N.  Y.  11.  at  invitation  of  owner,  was  injured  in 
verdict  for  plaintiff  for  $1,750  was  af-    collision  with  train  at  crossing. 
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that  this  case  is  directly  in  point.  In  the  case  cited  a  female  had 
accepted  an  invitation  to  ride  in  a  buggy  with  a  person  who  was 
entirely  competent  to  manage  a  horse,  and  it  was  held  that  a 
charge  that  if  defendant  was  negligent  and  the  plaintiff  free  from 
negligence  herself,  she  was  entitled  to  recover,  although  the 
driver  might  be  guilty  of  negligence  which  contributed  to  the 
injury,  was  proper.  The  case  was  distinguished  from  one  where 
the  persons  present  were  engaged  in  a  joint  enterprise  in  the 
sense  of  mutual  responsibility  for  each  other's  acts,  as  in  Beck  v. 
East  River  Ferry  Co.,  6  Robt.  82  (i),  and  the  doctrine  is  laid 
down  that  there  is  no  relationship  of  principal  and  agent,  of 
master  and  servant,  where  one  person  is  gratuitously  and  volun- 
tarily riding  in  the  vehicle  of  another.  It  is  not  apparent  that 
any  distinction  exists  between  the  two  cases,  as  in  both  the  plain- 
tiff was  a  voluntary  passenger.  It  is  said  that  in  the  case  of 
Robinson  v,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  supra,  the 
injury  was  the  result  of  a  positive  act  of  negligence,  while  in  the 
case  at  bar  it  was  caused  by  the  positive  act  of  Stimpson,  the 
defendant  only  contributing  to  it  by  the  omission  to  take  proper 
precaution.  It  is  difficult  to  see,  even  if  we  assume  that  Stimp- 
son's  act  occasioned  the  result,  how  it  can  affect  the  principle 
involved,  unless  it  maybe  assumed  that  the  plaintiff  in  some  way 
could  have  prevented  it.  No  such  distinct  proposition  was  pre- 
sented upon  the  trial  to  the  judge  or  request  made  to  charge  the 
jury  to  that  effect,  and  that  question,  therefore,  does  not  now 
arise.  It  was  also  said,  in  the  opinion  in  the  case  last  referred 
to,  that  none  of  the  authorities  cited  sanctioned  the  application 
of  the  principle  to  the  facts  of  that  case,  and  the  same  rule  is 
applicable  here.  Within  this  case,  which  is  decisive  against  the 
defendant  upon  the  question  considered,  there  was  no  error  in 
that  portion  of  the  charge  last  discussed. 

There  was  no  reror  in  the  charge  of  the  judge  to  the  effect 
that  if  the  defendant  was  negligent,  and  the  plaintiff  was  not 
guilty  of  contributory  negligence,  the  plaintiff's  jumping  from 
the  wagon  under  the  circumstances,  even  if  he  made  a  mistake, 
would  not  prevent  a  recovery.  The  danger  being  imminent,  the 
law  does  not  demand  that  accuracy  of  judgment  which  would  be 
required   under  other  circumstances;  and  the  authorities  hold 

I.  Beck  v.  East  River  Ferry  Co.,  6    lowed  in  Brook  v,  N.  Y.  &  New  Haven 
Robt.  82,  is  distinguished  in  Platz  v.     R.  R.  Co.,  5  Daly,  454. 
City  of  Cohoes,  24  Hun,  101,  and  fol- 
Vol.  XII— 23 
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that  in  such  cases  an  error  of  this  description  is  not  fatal  to  a 
recovery,  and  does  not  relieve  the  defendant  from  liability. 
Twomley  t/.  Central  Park,  North  &  East  River  R.  R.  Co.,  69  N. 
Y.  158,  5  Am.  Neg.  Cas.  217;  Coulter  v.  American  Merchants* 
Union  Ex.  Co.,  56  N.  Y.  585  (i);  Buel  v.  N.  Y.  Central  R.  R. 
Co.,  31  N.  Y.  314,  5  Am.  Neg.  Cas.  87. 

We  think  that  the  motion  for  a  nonsuit  was  properly  denied. 
It  is  said,  in  this  connection,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  not  requesting  Stimpson  to  check  his 
horses  when  approaching  the  track,  and  in  not  looking  easterly 
in  the  direction  of  the  approaching  cars.  The  judge  charged 
that  it  was  the  duty  of  the  plaintiff  to  look  out  for  himself,  and 
if  he  was  guilty  of  negligence  in  not  doing  this,  so  as  to  observe 
whether  a  train  was  approaching,  he  could  not  recover.  He  also 
charged  that  it  was  his  duty  to  look  up  and  down  the  track  as 
he  approached  the  crossing,  and  to  ascertain  by  his  observation 
by  seeing,  if  he  could,  whether  a  train  was  approaching;  and 
that  as  he  did  not  look  to  the  east,  the  way  which  the  train 
approached,  that  it  would  be  negligence,  and  prevent  a  recovery 
if  the  jury  found,  as  a  matter  of  fact,  that  if  he  had  looked  he 
could  have  seen  this  train  approaching  in  time  to  give  notice  to 
Stimpson,  the  owner  of  the  team,  tl^pit  there  was  danger  of  a 
collision.  The  charge  made  presented  the  question  whether  the 
plaintiff  could  have  seen  the  train  if  he  had  looked ;  and  there 
was  testimony  showing  that  there  was  a  building  in  the  way, 
which  may  have  obstructed  his  vision  and  prevented  his  seeing ; 
and  the  jury  would  have  been  justified  in  so  finding. 

If  the  plaintiff  could  not  have  seen  the  train,  if  he  had  looked 
in  an  easterly  direction,  there  would  have  been  no  necessit}'  or 
occasion  for  his  looking  there,  as  it  would  not  furnish  him  any 
information  which  would  be  of  service  or  aid  here  in  any  way  in 
communicating  with  Stimpson.  He  could  impart  nothing  to 
Stimpson  which  would  contribute  to  prevent  the  catastrophe, 
and  hence  he  was  under  no  obligation  to  request  him  to  check 
his  horses  for  any  such  reason. 

No  distinct  request  was  made  to  the  judge  to  charge  that  the 
plaintiff  should  have  requested  Stimpson  to  check  his  horses; 

I.  In    Coulter  v.   American    Mer-  defendant's  horse  and    wagon   which 

CHANTS*  Union  Ex.  Co.,  56  N.  Y.  585,  was  behind  her,  judgment  for  plaintiff 

plaintiff  striicing  her  head  against  waU  for  $175  was  reversed  on  a  question  of 

of  building  in  jumping  out  of  way  of  evidence. 
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and  as  the  charge  as  made  covered  the  question  as  to  the  plain- 
tiflf's  negligence,  in  respect  to  looking,  it  is  not  apparent  how  the 
circumstances  that  the  plaintiff  made  no  such  request  to  Stimp- 
son,  would,  of  itself,  constitute  contributory  negligence,  which 
would  authorize  a  nonsuit.  Nor  was  there  any  ground  for  grant- 
ing the  motion,  for  the  reason  that  the  evidence  shows  that  the 
bell  was  rung,  and  the  testimony  was  sufficiently  conflicting  to 
present  that  question  for  the  determination  of  the  j  ury.  Although 
the  engineer  in  charge  of  the  train  swore  that  it  was,  the  plaintiff 
testified  that  he  listened,  and  did  not  hear  any  bell  or  whistle  or 
noise  of  the  train.  This  presented  a  question  of  fact,  and  the 
case  is  not  brought  within  the  principle  decided  in  Culhane  v. 
N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  60  N.  Y.  133  (i),  that, 
as  against  affirmative  evidence  of  credible  witnesses  of  the  ringing 
of  a  bell,  there  must  be  something  more  than  the  testimony  of 
one  who  did  not  hear,  and  it  must  appear  that  their  attention 
was  directed  to  the  fact  at  the  time.  The  evidence  was  direct 
that  the  plaintiff  was  giving  his  attention  to  the  subject,  and 
hence  the  case  cited  is  not  in  point. 

For  the  error  stated  the  judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 


WILCOX  V.  NEW  YORK,  LAKE  ERIE  AND 
WESTERN  RAILROAD  COMPANY. 

Supreme  Courts  New  York^  Fourth  Department^  July  Term^  ^^95> 

[Reported  in  88  Hun,  263.] 

DUTY  OF  TRAVELERS  AND  RAILROAD  COMPANIES  AT  CROSSINGS. 
—  Although  a  party  is  bound  to  make  all  reasonable  efforts  to  see,  when 
approaching  a  crossing,  that  a  careful  prudent  man  would  make  in  like 
circumstances,  his  failure  to  see  an  approaching  train  does  not,  of  itself, 
discharge  the  railroad  company  from  liability  for  negligence  on  its  part  in 
omitting  the  statutory  signal. 

Following  Greany  v.  Long  Island  R.  R.  Co.,  loi  N.  Y.  419,  423  (2). 

1.  In  Culhane  tf.  N.  Y.  Central  &  Co.,  loi  N.  Y.  419  (1886),  where  plain- 
Hudson  River  R.  R.  Co.,  60  N.  Y.  133,  tiff  was  injured  by  a  train  at  a  crossing, 
plaintiff's  horse  killed  by  locomotive  and  it  appeared  that  he  had  used  some 
at  crossing,  judgment  for  plaintiff  was  care  and  caution  in  looking  for  a  train 
reversed.  The  point  decided  is  stated  approaching  before  crossing  track,  the 
in  the  opinion  of  the  case  at  bar.  question  of  his  negligence  was  one  of 

fact  for  the  jury    to   determine,  and 

2.  In  Grkany  V,  Long  Island  R.  R.    judgment  for  $6,000  was  affirmed. 
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nonsuit  —  practice  —  collision  between  train  and  vehicle 

AT  CROSSING. —  It  is  error  to  grant  a  nonsuit  if  by  any  allowable  deduction 
from  the  fact  proved  a  cause  of  action  might  be  sustained  by  the  plaintiff - 
a  nonsuit  is  only  to  be  upheld  where  plaintiff's  contributory  negligence  is 
established  by  conclusive  evidence. 

So  held,  in  action  for  damages  for  personal  injuries  sustained  by  plaintiff  in 
collision  of  train  with  omnibus  he  was  driving  over  street  crossing  (i). 

Following  Greany  v.  Long  Island  R   R.  Co.,  loi  N.  Y.  419,  423. 

Appeal  by  defendant  railroad  company  from  a  judgment  of 
the  Supreme  Court  in  favor  of  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Chemung  on  November  11,  1889,  upon 
the  verdict  of  a  jury  rendered  after  a  trial  at  the  Chemung  Cir- 
cuit,  and  also  from  an  order  entered  in  said  clerk's  office  on 
December  20,  1894,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  a  case  containing  exceptions.    Judgment  affirmed, 

"Plaintiff  alleged  in  the  complaint  that  on  June  9,  1888,  in  the 
city  of  Elmira,  while  he  was  upon  Water  street,  he  received 
injuries  occasioned  by  the  negligence  of  defendant  in  operating 
its  train  of  cars,  and  that  he  was  free  from  contributory  negli- 
gence at  the  time  of  receiving  the  injuries,  and  it  is  alleged  in 
the  complaint  that  *  on  the  morning  of  the  said  9th  of  June  the 
defendant,  in  violation  of  its  duties,  negligently  failed  and 
omitted  to  guard  the  said  Water  street  crossing  in  any  proper 
manner,  and  negligently  failed  and  omitted  to  warn  travelers 
upon  said  street  of  the  approach  of  the  passenger  and  express 
train  above  referred  to.'  And  it  is  specifically  alleged  that  the 
defendant  failed  and  omitted  to  ring  the  bell  on  the  locomotive 
of  the  passenger  and  express  train  at  the  proper  distance  from 
the  said  Water  street  crossing  and  to  keep  the  same  ringing,  and 
neglected  to  sound  the  whistle  attached  to  the  locomotive  of  said 
passenger  and  express  train  upon  crossing  Water  street.  It  is 
also  alleged  that  the  plaintiff  was  a  driver  upon  an  omnibus  con- 
nected with  one  of  the  hotels  in  the  city,  and  that  while  in  the 
line  of  such  employment  he  was  engaged  in  driving  the  omnibus 
down  Water  street  and  was  obliged  to  pass  over  the  tracks  of 
defendant's  railroad  where  the  same  crossed  Water  street,  and 
that  while  he  was  attempting  to  cross  defendant's  tracks  the 
omnibus  which  he  was  driving  was  struck  by  the  defendant's 
passenger  and  express  train  and  the  plaintiff  was  violently  thrown 

I.  See  notes  of  Nevr  York  cases,  at  between  trains  and  vehicles  at  cross* 
end  of  this  case,  relating  to  collisions    ings. 
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• 

therefrom  and  received  the  injuries  particularly  detailed  in  the 
complaint  and  in  the  evidence  given  at  the  trial.  The  answer 
of  the  defendant  consists  simply  of  denials  of  certain  allegations 
of  the  complaint.  When  the  plaintiff  rested  no  motion  for  a 
nonsuit  was  made,  but  after  the  defendant's  evidence  was  in  a 
motion  for  a  nonsuit  was  made  on  the  grounds,  first,  that  no 
evidence  of  negligence  has  been  shown  on  the  part  of  the  defend- 
ant ;  second,  that  the  plaintiff  was  guilty  of  negligence  which  con-  . 
tributed  to  the  accident. '  The  motion  was  denied  and  an  excep- 
tion taken."     Further  facts  appear  in  the  opinion. 

D.  C.  Robinson,  for  appellant. 

Bacon  &  Aldridge,  for  respondent. 

Hardin,  P.  J«  —  Appellant's  learned  counsel  contends  that  the 
evidence  was  insufficient  to  warrant  the  submission  of  the  ques- 
tion of  the  defendant's  negligence  to  the  jury.  Plaintiff  when 
injured  was  driving  an  omnibus  from  the  depot  towards  the  hotel, 
about  six  o'clock  in  the  morning  of  the  9th  of  June,  1888,  and 
while  crossing  the  tracks  of  the  defendant,  where  they  intersect 
Water  street  in  the  city  of  Elmira,  the  approaching  train  of  the 
defendant  collided  with  the  omnibus  and  caused  the  plaintiff  to 
receive  the  injuries  of  which  he  complains.  There  are  some 
buildings  which  obstruct  a  person's  view  while  passing  down 
Water  street  from  the  west  until  within  about  fifteen  feet  of  the 
east-bound  track,  and  the  defendant  has  a  bridge  built  in  spans 
with  iron  girders  over  the  river,  through  which  bridge  the  trains 
of  the  defendant  pass  on  approaching  Water  street,  and  a  person, 
in  order  to  observe  an  approaching  train  from  the  east,  is  required 
to  be  very  near  the  tracks  of  the  defendant.  At  the  time  the 
injury  occurred  there  was  no  flagman  at  the  crossing,  nor  were 
the  gates  operated.  It  appears  by  the  evidence  that  the  plaintiff 
stopped  his  team  and  looked  and  listened  and  did  not  discover 
any  train,  and  he  started  on  and  was  struck  by  the  train  approach- 
ing on  the  west-bound  track.  There  was  some  evidence  tending 
to  indicate  that  the  train  was  running  at  a  high  rate  of  speed. 
The  witness  Parker  says,  in  speaking  of  the  speed,  that  it  was 
"  between  forty-five  and  fifty  miles  an  hour  "  when  it  passed  him, 
and  that  he  stood  in  the  lane  between  Henry  and  Hudson  streets 
about  100  feet  from  the  railroad  track.  Chalker,  who  was  with 
the  plaintiff  at  the  time  of  the  collision,  riding  on  the  steps  of 
the  Rathbun  omnibus,  says:  **  The  train  was  running  rapidly." 
The  witness  Tubbs,  who  saw  the  accident,  says  the  train  was 
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"  running  rapidly."  The  witness  Banchier,  who  was  near  the 
corner  of  Main  and  Water  streets  when  the  accident  occurred, 
testified  that  the  train  *  *  was  going  very  rapidly ;  *  *  *  when 
I  say  the  train  was  running  very  rapidly,  I  mean  very  fast.  I 
nnean  I  don't  know  how  many  miles  an  hour,  but  more  rapidly 
than  I  have  seen  trains  run  through  that  crossing."  The  police- 
man, Powell,  testified  that  the  train  was  moving  very  rapidly. 
The  witness  Fitch  testified  -that  he  saw  the  accident,  and  that 
the  train  was  '*  going  so  fast  it  could  not  stop  quick."  There 
was  evidence  given  tending  to  show  that  at  the  time,  and  prior 
to  the  accident,  the  bell  was  not  rung  or  the  whistle  sounded. 
The  plaintiff  testified:  "I  didn't  hear  the  bell  ringing.  All  I 
mean  to  say  is  that  I  didn't  hear  any  bell.  I  didn't  hear  any 
train  at  all  until  it  came  out  the  end  of  the  bridge,  and  I  saw  it, 
and  no  whistle."  The  witness  Houts,  who  had  turned  down 
Water  street  and  who  saw  the  train  strike  the  plaintiff's  omnibus, 
says:  "I  didn't  hear  the  train  coming  up  to  the  time  that  it 
struck  him.  *  *  *  Then  they  rang  the  bell.  I  heard  no 
whistle  blown.  I  saw  the  train  strike  the  'bus.  I  should  say  the 
train  was  running  very  rapidly.  It  struck  the  'bus  in  the  rear." 
The  witness  Parker  says  he  heard  the  train  below  Henry  street, 
and  adds:  "What  I  mean  to  say  is  the  bell  was  not  ringing  when 
it  passed  me.  I  was  two  blocks  from  the  railroad  bridge  at  the 
time  the  train  passed  me,  over  1,200  feet  south  of  the  bridge.  I 
was  going  in  the  direction  of  the  train."  The  witness  Chalker 
testified:  "  I  didn't  hear  a  bell  or  anything  else."  The  witness 
DeGroat  testified  that  he  was  on  the  east  side  of  the  railroad 
near  the  space  going  down  under  the  bridge  in  front  of  Tuch  & 
Taylor's  store,  and  that  he  saw  the  'bus  coming  down  Water 
street,  and  that  he  stopped  there  and  looked  on  the  bridge.  The 
witness  adds:  'I  heard  no  bell  rung  or  whistle  blown  on  the 
train  as  it  came  along  over  the  bridge.  I  stood  there  listening. 
There  was  no  bell  rung  on  the  bridge."  The  witness  Tubbs 
testified  that  he  saw  the  plaintiff  drive  down  to  the  crossing 
within  a  short  distance  of  the  track,  and  that  he  stopped  and 
looked  both  ways  to  see  if  he  could  see  a  train,  and  not  seeing 
any,  he  started  on,  and  the  horse  had  got  on  the  west-bound 
track.  The  witness  adds:  "And  I  saw  the  train  coming  out  of 
the  bridge.  *  *  *  When  I  stood  there  looking  at  the  'bus  I 
didn't  hear  any  train  of  cars  coming  or  see  any.  *  *  *  It 
was  very  foggy  on  the  bridge  that  morning.     The  fog  hid  the 
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approach  of  the  train  coming  over  the  bridge  from  my  view 
about  half-way  across  the  bridge,  I  should  think."  The  police 
officer,  Powell,  testified:  "I  heard  nothing  but  the  crash  of  the 
'bus;  didn't  hear  any  bell  rung  or  whistle  blown;"  and  this  wit- 
ness adds  that  it  was  very  foggy  on  the  bridge.  The  witness 
Fitch,  who  saw  the  crash,  testified:  '*  I  heard  no  whistle  blown 
or  rung."  In  contradiction  of  the  evidence  offered  by  the  plain- 
tiff on  the  subject  of  the  ringing  of  the  bell  or  sounding  of  the 
whistle,  the  defendant  called  its  engineer  and  Clark,  the  fireman, 
who  testified  that  he  had  himself  rang  the  bell,  and  also  pro- 
duced the  testimony  of  Mosher,  the  brakeman,  who  testified  he 
heard  the  bell  ringing,  and  also  the  testimony  of  Shirley  and  of 
Shephard  and  of  Buckley,  and  when  their  evidence  is  looked 
into,  it  is  found  to  be  in  opposition  to,  and  in  contradiction  of, 
the  testimony  offered  by  the  plaintiff  on  the  subject  of  whether 
the  bell  was  rung  or  the  whistle  sounded. 

The  rule  laid  down  in  Culhane  v.  N.  Y.  Central  &  Hudson 
River  R.  R.  Co.,  60  N.  Y.  133  (i),  was  reviewed  and  explained 
in  Greany  t/.  Long  Island  R.  R.  Co.,  loi  N.  Y.  419  (2).  Accord- 
ing to  the  doctrine  laid  down  in  the  Greany  case,  we  think  the 
trial  judge  was  correct  in  receiving  the  evidence  produced  by 
the  plaintiff  tending  to  show  that  the  bell  was  not  rung  or  the 
whistle  sounded,  and  that  after  the  evidence  contradicting  the 
testimony  of  the  plaintiff's  witnesses  was  received,  the  trial 
judge  committed  no  error  in  holding  that  a  question  of  fact  was 
presented  for  the  consideration  of  the  jury  in  respect  to  whether 
the  bell  was  rung  or  whistle  sounded,  and  reasonable  precaution 
taken  by  the  defendant  on  the  occasion  of  the  injuries  occurring. 
Where  similar  conflicting  evidence  was  made  the  subject  of  review 
in  Greany  v.  Long  Island  R.  R.  Co.,  loi  N.  Y.  423,  in  the 
course  of  the  opinion  therein  delivered  by  Danforth,  J.,  it  was 
said:  "A  jury  must  ascertain.  An  appellate  court  cannot  say 
that  the  testimony  of  either  should  be  rejected.  Nor  should  a 
trial  judge  be  required  to  determine  its  weight,  or  the  fact  which 
it  did  or  did  not  ascertain,  if  it  has  any  legal  effect."     In  the 

z.  In  the  Culhane  case,  60  N.  Y.  133.  was    applied    in   McKeever  v,  N.  Y. 

where  plaintiff's  horse   was   killed  at  Central    etc.,  R.  R.  Co.,  88  N.  Y.  667, 

crossing,  judgment  for   plaintiff   was  person  Icilled  at  crossing, 
reversed.     See  note  of  this  case  in  this 

volume  of  Aic.  Nbg.   Cas,  page  355,  2.  See  abstract  of  the  Greany  case, 

antt.  loi  N.  Y.  419,  appended  as  note  to  syU 

The  rule  ia  the  Culhane  case,  supra^  labus  of  case  at  bar,  page  355,  anU. 
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course  of  the  charge  the  trial  judge  carefully  presented  the  ques- 
tions of  fact,  as  they  were  developed  by  the  evidence  in  respect 
to  the  defendant's  negligence,  to  the  jury  in  as  favorable 
language  as,  in  our  opinion,  the  defendant  was  entitled  to  have 
employed. 

It  is  contended  by  the  appellant  that  **  there  is  certainly  suffi- 
cient  proof  of  the  plaintiff's  contributory  negligence  to  bar  his 
recovery  as  matter  of  law/*  It  is  apparent  from  the  evidence 
that  he  was  "very  thoroughly  familiar  with  all  the  dangers  and 
circumstances  of  this  crossing  and  of  the  manner  in  which  it  was 
operated."  However,  upon  looking  into  his  testimony  and  the 
testimony  of  the  witnesses  who  detailed  the  facts  and  circum- 
stances attending  the  collision,  we  are  of  the  opinion  that  the 
question  of  whether  the  plaintiff  exercised  reasonable  care  and 
caution  in  approaching  the  tracks  at  the  time  of  the  injuries  was 
a  question  for  the  jury  to  determine.  In  the  case  of  Greany  v. 
Long  Island  R.  R.  Co.,  loi  N.  Y.  419,  it  was  held  that,  although 
a  party  is  bound  to  make  all  reasonable  efforts  to  see,  when 
approaching  a  crossing,  that  a  careful,  prudent  man  would  make 
in  like  circumstances,  "  his  failure  to  see  an  approaching  train 
does  not  of  itself  discharge  the  company  from  liability  for  negli- 
gence on  its  part  in  omitting  the  statutory  signal."  And  in  the 
course  of  the  opinion  it  was  said:  **  It  would  be  error  for  a  trial 
court  to  grant  a  nonsuit  if  by  any  allowable  deduction  from  the 
facts  proved  a  cause  of  action  might  be  sustained  by  the  plaintiff, 
and  when  such  ruling  has  been  upheld  by  reason  of  the  contribu- 
tory negligence  of  the  person  injured,  it  appeared  that  such  neg- 
ligence was  conclusively  established  by  evidence  which  left  noth- 
ing either  of  inference  or  of  fact  in  doubt  or  to  be  settled  by  a 
jury."  Citing  Massoth  v.  Del.  &  Hudson  Canal  Co.,  64  N.  Y. 
524  (i).  (See  also  Chisholm  v.  State,  141  N.  Y.  246;  Mills  v. 
Brooklyn  City  R.  R.  Co.,  10  Misc.,  i;  McPeak  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  85  Hun,  107,  and  cases  cited.) 

Perhaps  if  the  jury  had  followed  implicitly  all  the  facts  and 
circumstances  disclosed  in  the  testimony  of  Tanner  and  Shep* 
hard,  a  different  result  might  have  been  reached,  but  it  must  be 

I.  In  Massoth  v.  Dblawarb  &  Hud-  train  at  crossing,  judgnaent  for  plain* 

SON  Canal  Co.,  64  N.  Y.    524  (1876),  liff  for  $4*000  was  affirmed;  held  that 

where  plaintiff's  intestate,   riding  on  court  properly  refused  to  charge  that 

hay   wagon   driven    by   another,   was  presumption  was  that  the  deceased  did 

killed  in  collision  between  wagon  and  not  look  for  approaching  train. 
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borne  in  mind  that  it  was  the  province  of  the  jury  to  weigh  and 
consider  the  facts  and  circumstances  disclosed  in  the  testimony 
of  those  witnesses  in  connection  with  the  facts  and  circumstances 
disclosed  in  the  testimony  of  the  other  witnesses.  In  fine,  it  was 
for  the  jury  to  determine  whether  the  plaintiff  had  exercised  rea- 
sonable care  and  caution  under  the  circumstances  disclosed  by 
the  whole  evidence  before  them. 

No  other  questions  are  made  by  the  learned  counsel  for  the 
appellant,  and  it,  therefore,  follows  from  the  views  already 
expressed  that  the  verdict  should  be  sustained. 

Martin  and  Merwin,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


COLLISIONS  BETWEEN  TRAINS  AND  VEHICLES  AT 

RAILROAD  CROSSINGS. 

Among  the  numerous  New  York  cases  arising  out  of  accidents 
at  railroad  crossings  in  which  persons  driving  across  tracks  were 
injured  in  collisions  with  trains  (other  than  the  cases  reported  in 
this  volume  of  Am.  Neg.  Cas.),  are  the  following  decisions  in  the 
Court  of  Appeals  and  Supreme  Court: 

Collisions  at  railroad  crossings 

Killed  while  driving  over  crossing  —  Obstruction. 

Mackay  v.  N.  Y.  Central  R.  R.  Co.,  35  N.  Y.  75,  plaintiff's 
intestate  killed  by  train  while  driving  over  crossing;  obstruction  on 
track;  held  that  where  obstruction  was  placed  by  railroad  company 
it  was  not  negligent  in  person  to  drive  slowly  over  track  without 
stopping;  judgment  for  plaintiff  for  $4,500  affirmed. 

Collision  between  stage  and  freight  train. 

Owen  v.  Hudson  River  R.  R.  Co.,  35  N.  Y.  516,  collision  between 
plaintiff's  stage  and  defendant's  freight  cars;  judgment  absolute  for 
defendant. 

Killed  at  crossing. 

Renwick  v.  N.  Y.  Central  R.  R.  Co.,  36  N.  Y.  132,  plaintiff's 
intestate,  while  driving  over  crossing,  struck  by  train  at  crossing; 
judgment  for  plaintiff  for  $1,600  affirmed. 

Davis  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  47  N.  Y. 
400,  killed  while  driving  over  crossing;  judgment  for  plaintiff. 

Collision  between  sleigh  and  train  —  Contributory  negligence, 
Grippen  v.  N.   Y.  Central  R.   R.  Co.,  40  N.  Y.  34,  plaintiff'^ 
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intestate  driving  sleigh  across  track  on  stormy  night  killed  at  cross- 
ing; judgment  for  plaintiff  for  (4,000  reversed,  the  failure  of  rail- 
road to  ring  bell  not  being  negligence;  if  the  injury  could  have  been 
avoided  by  deceased  looking  before  he  reached  the  crossing  for 
approaching  train,  his  omission  to  look  was  negligence. 

Collision  behveen  sleigh  and  train  at  crossing. 

Salter  v,  Utica  &  Black  River  R.  R.  Co.,  59  N.  Y.  632,  plain- 
tiff's intestate  driving  sleigh  over  crossing,  with  ears  muffled  on 
cold  day,  killed  in  collision  with  train;  judgment  for  plaintiff  for 
$3,875  reversed  for  erroneous  admission  of  certain  evidence. 

On  second  appeal  in  the  Salter  case,  75  N.  Y.  273,  judgment  for 
plaintiff  for  $5,000  was  reversed  on  ground  of  negligent  driving  of 
person  killed. 

See  also  subsequent  appeal  in  the  Salter  case,  86  N.  Y.  401. 

See  also  final  appeal  in  the  Salter  case,  88  N.  Y.  42,  where  judg- 
ment for  plaintiff  for  $4,500  was  affirmed. 

Wagon  struck  by  train, 

Warner  v,  N.  Y.  Central  R.  R.  Co.,  52  N.  Y.  437,  wagon  struck 
by  train  at  crossing  and  person  thrown  out  and  injured;  judgment 
for  plaintiff  affirmed. 

Driving  across  track  at  night. 

Carr  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  60  N.  Y.  633, 
plaintiff  driving  over  crossing  at  night  struck  by  train  and  horse 
injured;  judgment  for  plaintiff  affirmed. 

Killed  at  farm  crossing. 

CoRDELL  V.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  64  N.  Y. 
535,  plaintiff's  intestate  killed  at  farm  crossing;  judgment  for  plain- 
tiff for  $3,000  reversed;  error  to  charge  that  failure  to  signal  was 
negligence  as  farm  crossing  was  not  a  traveled  public  road  at  which 
statute  required  signals  to  be  given. 

See  also  second  appeal  in  the  Cordell  case,  70  N.  Y.  119,  where 
judgment  for  plaintiff  for  $5,000  was  reversed  for  erroneous  instruc- 
tion as  to  obstruction  near  crossing. 

On  a  third  appeal  in  the  Cordell  case,  75  N.  Y.  330,  judgment 
for  plaintiff  was  reversed  on  the  ground  that  nonsuit  should  have 
been  granted. 

See  final  appeal  in  the  Cordell  case,  79  N.  Y.  636,  where  judg- 
ment for  plaintiff  for  $5,000  was  affirmed. 

Collision  with  train  at  street  crossing. 

Dolan  v.  Delaware  &  Hudson  Canal  Co.,  71  N.  Y.  285,  driving 
across  track  at  city  crossing  and  struck  by  trains  judgment  for 
plaintiff  for  $2,000  affirmed. 


Collisions  and  Crossings.  363 

Shaw  v.  Jewett,  Receiver,  86  N.  Y.  616,  collision  at  street  cross- 
ing between  train  and  wagon;  judgment  for  plaintiff  for  $2,360 
affirmed. 

Driving  slowly  over  crossing  and  killed  by  train, 

Kellogg  v,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  79  N.  Y. 
72,  person  driving  at  slow  trot  on  crossing,  without  stopping;  struck 
and  killed  by  train;  judgment  for  plaintiff  for  $3,000  affirmed. 

Driving  in  front  of  approaching  train  —  Contributory  negligence. 

Connelly  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  88  N. 
Y;  346,  driving  across  track  in  front  of  approaching  train  and  killed 
in  collision  with  train;  contri'butory  negligence ;  judgment  for  plain- 
tiflf  reversed. 

Gates  raised  at  crossing  —  Person  driving  struck  by  train. 

Glushing  V,  Sharp,  Receiver,  96  N.  Y.  676,  gateman  at  cross- 
ing having  raised  gate  plaintiff  drove  across  and  his  horse  was  killed 
by  train;  judgment  for  plaintiff  affirmed. 

Kane  v.  N.  Y.,  New  Haven  &  Hartford  R.  R.  Co.,  132  N.  Y. 
160,  gates  raised  at  crossing  and  plaintiff  driving  over  track  struck 
by  train;  judgment  for  $2,000  affirmed. 

Driving  across  track  and  struck  by  train  —  Intoxication. 

ToLMAN  v.  Syracuse,  Binghamton  &  N.  Y.  R.  R.  Co.,  98  N.  Y. 
198,  person  under  influence  of  liquor,  driving  across  track  and  killed 
in  collision  at  crossing;  judgment  for  plaintiff  reversed. 

Driving  rapidly  over  crossing  in  snowstorm  —  Nonsuit. 

Powell  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  109  N. 
Y.  613,  person  driving  across  track  through  snow  storm  at  rapid 
rate,  struck  by  train  at  crossing;  nonsuit  affirmed. 

Horses  killed  at  crossing  —  Obstructed  view. 

Thompson  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  no  N. 
Y.  636,  horses  killed  by  train  at  crossing;  driver  looked  both  ways 
but  boy  in  front  of  his  horses  just  before  he  crossed;  nonsuit 
reversed. 

Failure  to  look  for  train  at  crossing  —  Nonsuit. 

Cullen  v.  Delaware  &  Hudson  Canal  Co.,  113  N.  Y.  667, 
collision  at  crossing;  failure  of  person  driving  to  look  for  train; 
nonsuit  affirmed. 

Collision  at  private  crossing —  Fast  driving. 

Nash  v.  N  Y.  Central  &  Hudson  River  R.  R.  Co.,  125  N.  Y. 
715,  driving  at  trot  over  private  crossing;  collision  with  train;  judg- 
ment for  plaintiff  for  $2,000  reversed. 
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Driving  stock  across  track  —  Killed  at  crossing  —  Contributory  negli^ 
gence. 

Morris  f'.  Lake  Shore  &  Michigan  Southern  R'y  Co.,  148  N. 
Y.  182,  person  driving  stock  over  track  struck  and  killed  at  farm 
crossing;  person  putting  himself  in  danger  for  purpose  of  saving  his 
property;  contributory  negligence;  judgment  for  plaintiff  reversed 
(79  Hun,  611,  mem.^  reversed). 

Collisions  between  vehicles  and  trains  at  crossings. 

See  also  the  following  New  York  cases  arising  out  of  collisions  at 
crossings: 

Sheffield «/.  Rochester  &  S.  R.  R.  Co.,  21  Barb.  339;  Dascomb  t/. 
Buffalo  R.  R.  Co.,  27  Barb.  221;  Mulligan  v,  N.  Y.  Central  &  Hud- 
son River  R.  R.  Co.,  136  N.  Y.  567,  affirming  11  N.  Y.  Supp.  452; 
Crandell  v.  Lehigh  Valley  R.  R.  Co.,  151  N.  Y.  642,  affirming  72 
Hun,  431;  Durkee  v.  Del.  &  Hud.  Canal  Co.,  88  Hun,  471;  Belch 
V.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  90  Hun,  477;  Allen  v, 
N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  92  Hun,  589;  Morse  v. 
Erie  R'y  Co.,  65  Barb.  490;  Foran  v.  N.  Y.  Central,  etc.,  R.  R.  Co., 
64  Hun,  510;  Sykes  v.  Del.,  Lack.  &  W.  R.  R.  Co.,  25  Hun,  61; 
Hickey  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  8  App.  Div.  123. 

Persons  riding  in  vehicles  ~  Imputed  negligence. 

Collision  with  train  at  crossing  —  Person  riding  in  wagon  killed — 
Speed  ordinance. 

Brown  v,  Buffalo  &  State  Line  R.  R.  Co.,  22  N.  Y.  191,  plain- 
tiff's intestate,  while  riding  in  wagon  killed  at  defendant's  crossing; 
speed  of  train  in  violation  of  ordinance;  judgment  for  plaintiff  for 
$4,500  reversed  for  erroneous  charge  that  if  the  train  was  running 
in  violation  of  ordinance  and  the  injury  was  occasioned  by  such  act, 
defendant  would  be  liable,  it  being  held  that  violation  of  city  ordi* 
nance  is  not  in  itself  evidence  of  negligence. 

Collision  between  stage  and  train  making  running  switch. 
Brown  v,  N.  Y.  Central  R.  R.  Co.,  32  N.  Y.  597,  plaintiff  riding 
in  stage,  injured  by  stage  being  struck  at  crossing  by  train  making 
running  switch;  failure  to  give  warning;  judgment  for  plaintiff  for 
$500  affirmed. 

See  also  Still  well  v.  N.  Y.  Central  R.  R.  Co.,  34  N.  Y.  29, 
action  arising  out  of  same  accident  as  the  Brown  case  (preceding 
paragraph);  judgment  for  plaintiff  for  $1,016  affirmed. 

Riding  in  covered  vehicle — Negligence  of  driver  imputed  to  person 
riding. 

McCall  V,  N.  Y.  Central,  Etc.,  R.  R.  Co.,  54  N.  Y.  642,  plain- 
tiff's intestate,  while  riding  in  covered  vehicle  thrown  from  same 
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which  was  struck  by  engine  at  crossing;  negligence  in  permitting 
driver  to  drive  rapidly  across  track  without  taking  proper  precau* 
tions  at  crossing;  judgment  for  plaintiff  for  $4,000  reversed. 

Riding  in  wagon  by  invitation  —  Defective  crossing. 

Masterson  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  84  N. 
Y.  247,  person  riding  in  wagon  by  invitation  of  driver,  thrown  out 
of  wagon  and  killed;  defective  crossing;  railroad  liable;  judgment 
for  $4,000  affirmed. 

Riding  in  wagon  by  invitation  —  Collision  with  train, 

CosGROVE  V.  N.  Y.  Central  &  Hudson'  River  R.  R.  Co.,  87  N. 

Y.  88,  person  riding  in  wagon  on  invitation,  killed  in  collision  with 

train  at  crossing;  nonsuit  reversed. 

Person  riding  in  vehicle  driven  by  another  killed  in  collision, 
HoAG  V.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  iii  N.  Y. 
199,  woman,  being  driven  by  her  husband,  killed  in  collision  at  cross- 
ing; question  of  imputed  negligence;  nonsuit  reversed. 

Collision  at  crossing  —  Person  riding  in  wagon  injured —  Nonsuit. 

Brickell  V,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  120  N 
Y.  290,  person  riding  in  buggy  with  driver  hired  by  him,  injured  in 
collision  at  crossing;  nonsuit  affirmed. 

Defective  crossings. 

Farm  crossing. 

Smith  v.  N.  Y.  &  O.  M.  R.  R.  Co.,  63  N.  Y.  58,  woman  crossing 
in  a  cutter  over  farm  crossing  on  her  own  land  thrown  out  of  vehicle 
by  reason  of  defective  track ;  judgment  for  plaintiff  for  $185  affirmed. 

Defective  plank  at  crossing. 

Gale  v,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  76  N.  Y. 
594,  defective  plank  at  crossing;  accident  to  person  driving  wagon; 
judgment  for  plaintiff  for  $14,000  affirmed. 

Payne  v,  Troy  &  Boston  R.  R.  Co.,  83  N.  Y.  572,  plaintiff's 
horse,  driven  slowly  over  crossing,  injured  by  foot  catching  in 
defective  planking;  nonsuit  reversed. 

Horse  frightened —  Defective  crossing. 

Rembe  v,  N.  Y.,  Ontario  &  Western  R.  R.  Co.,  102  N.  Y.  721, 
horse  frightened  and  wagon  upset  at  defective  crossing  and  person 
driving  injured;  judgment  for  plaintiff  for  $500  affirmed. 

Defective  crossing, 

HoYT  V,  New  York,  Lake  Erie  &  Western  R.  R.  Co.,  118  N.  Y, 
399,  defective  crossing;  injury  to  person  driving;  judgment  for 
plaintiff  reversed. 
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Defective  crossings. 

See  also  the  following  cases:  France  z;.  Erie  R.  R.  Co.,  2  Hun, 
513;  Cornell  v,  Skaneateles  R.  R.  Co.,  15  N.  Y.  Supp.  587;  Currier 
V.  Ogdensburg,  etc.,  R.  R.  Co.,  6  N.  Y.  Supp.  615,  127  N.  Y.  653; 
Leopold  V,  Del.  &  Hud.  Canal  Co.,  74  Hun,  137;  Prince  v,  N.  Y. 
Central  &  Hudson  River  R.  R.  Co.,  14  N.  Y.  Supp.  817;  Cotton 
r.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  20  N.  Y.  Supp.  347. 

Horses  Mghtened. 

Horse  frightened  by  whistle  at  crossing. 

VoAK  V.  Northern  Central  R.  R.  Co.,  75  N.  Y.  320,  plaintiff 
approaching  crossing  thrown  out  of  buggy  she  was  driving  by  reason 
of  horse  becoming  frightened  by  sound  of  whistle  of  locomotive  at 
crossing;  judgment  for  plaintiff  for  $2,000  affirmed. 

Horse  frightened  by  train  —  Defective  crossing. 

Wasmer  v.  Delaware,  Lackawanna  &  Western  R.  R.  Co.,  80 
N.  Y.  212,  person  killed  trying  to  rescue  his  horse  and  wagon,  horse 
being  frightened  by  train,  and  track  being  defective;  judgment  for 
plaintiff  for  $1,250  affirmed. 

Horse  struck  by  gate  at  crossing. 

Phillips  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  127  N.  Y. 
657,  horse  frightened  by  being  struck  by  lowering  gate  at  crossing; 
person  riding  in  wagon  driven  by  another  thrown  out  and  injured ; 
question  of  imputed  negligence;  judgment  for  plaintiff  for  $5,000 
affirmed. 

Horses  frightened —  Various  causes. 

See  also  the  following  cases:  Newsom  v.  N.  Y.  Central  R.  R. 
Co.,  29  N.  Y.  383;  Van  Inwegen  v,  N.  Y.,  Lake  Erie  &  W.  R.  R. 
Co.,  76  Hun,  53;  Schultz  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  143  N. 
Y.  670,  affirming  69  Hun,  515;  Borst  v.  Lake  Shore  &  Michigan 
Southern  R'y  Co.,  66  N.  Y.  639,  affirming  4  Hun,  346;  Coy  v.  Utica 
&  S.  R.  R.  Co.,  23  Barb.  643;  Lenhart  v.  N.  Y.,  Lake  Erie  &  W. 
R.  R.  Co.,  98  N.  Y.  635;  Bell  v,  N.  Y.  Central  &  Hudson  River  R. 
R.  Co.,  29  Hun,  560;  Putnam  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  47 
Hun,  439. 

PERSON  DRIVING  VEHICLE  STRUCK  AND  KILLED  BY 
TRAIN  AT  STREET  CROSSING  —  IMMINENT  PERIL  — 
NEGLIGENCE  OF  PARTIES  FOR  JURY.  —  In  HURLEY, 
Adm'r,  v.  new  YORK  CENTRAL  &  HUDSON  RIVER  R.  R. 
CO.  {Supreme  Court,  Neu*  York,  General  Term,  Fifth  Department, 
October,  i8g^),  90  Hun,  1,  an  appeal  from  judgment  for  plaintifif, 
judgment   was  affirmed,  the   facts,  as  stated   in  the   opinion   by 
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Bradley,  J.,  being  as  follows:  "In  the  evening  of  November  19^ 
1891,  the  plaintiff's  intestate,  in  driving  a  carette  on  Seneca  street,  in 
the  city  of  Buffalo,  was  killed  by  a  train  upon  the  defendant's  road, 
which  crossed  the  street  diagonally  in  a  northeasterly  and  south- 
westerly direction.  The  line  of  the  street  is  nearly  east  and  west. 
The  deceased  was  driving  east,  and  had  passed  over  the  tracks  of 
the  Western  New  York  &  Pennsylvania  railroad,  and  stopped 
between  them  and  the  tracks  of  the  defendant's  road  for  an  engine 
moving  westerly  to  pass,  and  after  it  passed  he  drove  forward  onto 
the  track  of  the  defendant,  and  his  vehicle  was  struck  by  a  train 
going  northeasterly  on  the  defendant's  road,  causing  his  death. 
The  inference  was  warranted  by  the  evidence  that  no  signal  by  bell 
or  whistle  was  given  of  the  approach  of  the  train.  The  jury  were 
permitted  to  find  that  the  defendant  was  chargeable  with  negligence. 
The  burden  was  with  the  plaintiff  to  prove  that  his  intestate  was 
free  from  contributory  negligence.  There  was  evidence  tending  to 
prove  that  he  looked  both  ways  to  see  whether  he  could  safely  cross 
the  track,  before  he  drove  upon  it.  The  engine  of  the  train  had  a 
headlight  and,  while  it  does  not  very  clearly  appear  that  he  may 
not  have  seen  it  if  he  had  carefully  and  continuously  looked,  there 
is  evidence  of  circumstances  which  may  have  reasonably  led  him  to 
suppose  that  he  could  safely  cross  when  he  sought  to  do  so,  until 
he  had  so  far  proceeded  as  to  relieve  him  from  the  imputation  of 
negligence  in  entering  upon  the  track.  The  street  is  a  business 
one.  It  is  crossed  by  the  Western  New  York  &  Pennsylvania  rail- 
road tracks  westerly  of  and  parallel  with  those  of  defendant.  The 
gates  at  the  crossing  were,  and  had  been  for  two  or  three  days,  out 
of  repair,  and  not  operated,  and  a  flagman  was  stationed  there. 
The  evidence  on  the  part  of  the  plaintiff  is  to  the  effect  that  when 
the  deceased  had  driven  across  the  track  of  the  Western  New  York 
&  Pennsylvania  railroad  the  flagman  gave  a  signal  for  him  to  stop, 
which  he  did  between  it  and  that  of  defendant,  and  that  immediately 
after  the  engine  going  west  passed  the  flagman  gave  a  signal  for 
him  to  proceed,  and  that  he  did  so,  with  the  unfortunate  result. 
The  signal  to  proceed  may  be  deemed  to  have  been  something  of 
an  invitation  to  the  deceased  to  go  forward,  and  such  assurance  as 
it  could  furnish  that  it  was  safe  to  do  so.  Three  passengers  in  the 
carette  saw  the  headlight  of  the  approaching  engine  just  as  the 
horses  were  going  upon  the  track,  and  jumped  from  the  vehicle 
before  the  collision;  two  of  them  without  and  the  other  with  some 
personal  injury  occasioned  by  it.  The  plaintiff's  intestate  having 
charge  of  the  team  did  not  abandon  the  carette.  It  is  evident  that 
he  was  in  a  position   to  see   the   train   momentarily,   as  did   the 
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passengers,  before  the  collision.  But  at  the  time  his[situation  was  an 
emergent  one.  He  had  so  far  proceeded  that  his  position  was  per- 
ilous, and  he  may  not  have  used  the  best  judgment  for  his  personal 
safety.  He  probably  may,  by  the  abandonment  of  his  rig,  have 
jumped  from  the  coach,  and  saved  himself.  But  the  conclusion  was 
permitted  that  the  emergency  in  which  he  was  placed  by  the  negli- 
gence of  the  defendant  was  such  that  he  was  not  responsible  for 
failure  to  use  the  best  or  most  accurate  judgment  which  may  seem  to 
have  been  available  to  extricate  himself  from  his  perilous  position. 
(Voak  V.  Northern  Central  R'y  Co.,  75  N.  Y.  320;  Twomley  v. 
Central  Park,  etc.,  R'y  Co.,  69  N.  Y.  158;  Dyer  v,  Erie  R'y  Co.,  71 
N.  Y.  228;  Roll  V,  Northern  Central  R'y  Co.,  15  Hun,  496,  80  N. 
Y.  647.)  The  questions  of  negligence  on  the  part  of  the  defendant 
and  of  contributory  negligence  of  the  plaintiff's  intestate  were  those 
of  fact  upon  the  evidence,  and  were  fairly  submitted  by  the  learned 
trial  court  to  the  jury,  and  it  is  not  seen  that  the  questions  arising 
upon  the  conflict  of  the  evidence  were  not  properly  disposed  of  by 
the  verdict.  None  of  the  exceptions  were  well  taken.  The  judg- 
ment and  order  should  be  affirmed."  James  Fraser  Gluck, 
appeared  for  appellant;  JohnCuneen,  for  respondent. 

BUTTON,  Adm'X,  v.  HUDSON    RIVER  RAILROAD 

COMPANY. 

Court  of  Appeals^  New  York,  December y  iS^S, 

[Reported  in  18  N.  Y.  248.] 

NEGLIGENCE  — BURDEN  OF  PROOF.  —  In  an  action  for  negligence,  the 
burden  is  upon  the  plaintiff  to  prove  affirmatively  that  he  is  guiltless  of  any 
negligence  proximately  contributing  to  the  injury. 

EVIDENCE.  —  Such  negligence  is  not  to  be  presumed,  and  therefore  direct 
evidence  to  disprove  it  is  not  required  from  the  plaintifif  in  the  first  instance; 
Dut  where  there  is  conflicting  evidence  as  to  the  fact,  the  preponderance 
must  be  with  the  plaintiff  to  enable  him  to  recover. 

CONTRIBUTORY  NEGLIGENCE  —  INSTRUCTION  -  PERSON  RUN 
OVER  BY  HORSE  CAR.  —  Where  the  negligence  on  the  part  of  the  plain- 
tiff, if  any  existed,  was  at  the  very  time  the  injury  was  incurred,  it  is  error, 
as  misleading  the  jury,  to  charge  that  in  order  to  exempt  the  defendant, 
the  negligence  of  the  plaintiff  must  have  directly  contributed  to  the  injury. 

So  held^  in  action  for  damages  for  death  of  plaintiff's  husband  who  was  run 
over  and  killed  by  one  of  defendant's  horse  cars. 

Appeal  from  the  Superior  Court  of  New  York  City. 
"Action  by  the  administratrix  and  widow  of  Thomas  Button 
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for  damages  for  the  death  of  her  husband,  who  was  run  over  and 
killed  by  the  horse  cars  of  the  defendant  passing  down  West 
street,  in  the  city  of  New  York,  at  eleven  o'clock  of  the  night  of 
November  13,  1853.  Upon  the  trial,  before  Mr.  Justice  Slosson, 
it  was  proved  that  Button,  the  intestate,  had  been  drinking  at 
one  or  more  dramshops  during  the  evening  previous  to  the  acci- 
dent ;  about  five  minutes  after  he  left  one  of  them,  which  was  in 
West  street  and  near  the  track  of  the  defendant's  road,  the  cars 
passed  and  he  was  killed.  His  body  was  found  lying  straight 
across  the  track,  the  head  upon  one  rail  and  the  legs  across  the 
other.  The  driver  of  the  car  which  ran  over  Button  testified 
that  he  was  driving  at  the  rate  of  four  miles  an  hour;  that  he 
could  see  the  leading  horses  and  could  have  seen  a  man  if  stand- 
ing upon  the  track ;  that  at  the  place  where  the  accident  took 
place  the  leading  horses  suddenly  jumped  sideways  from  the 
track,  and  seeing  something  upon  the  track,  the  driver  applied 
the  brakes ;  but  before  he  could  arrest  the  car  it  had  passed  over 
the  deceased.  There  was  some  evidence  tending  to  show  that  the 
car  was  driven  at  a  higher  speed  than  four  miles  an  hour. 

"  The  judge  charged  the  jury  that  if  there  was  negligence  on 
the  part  of  the  deceased  which  directly  contributed  in  any  degree 
to  bring  about  the  catastrophe,  then,  although  the  defendant 
might  have  been  also  guilty  of  negligence,  the  verdict  must  be 
for  the  defendant.  The  defendant  is  liable  only  in  case  the 
catastrophe  was  brought  about  by  its  own  culpable  negligence, 
and  without  any  negligence  on  the  part  of  the  deceased  directly 
contributing  to  it.  The  defendant  excepted  to  the  use  of  the 
word  •  directly '  in  this  part  of  the  charge.  The  judge  also 
charged  that  if  the  deceased,  strolling  there  while  in  a  state  of 
intoxication,  laid  down  before  the  cars,  or  tumbled  down  unable 
to  support  himself  from  intoxication,  then  it  was  his  negligence 
to  which  the  disaster  must  be  attributed  and  the  defendant  must 
go  quit,  if  the  driver  did  not  see  him  in  time  to  avoid  him.  The 
defendant  requested  the  judge  to  charge  that  if  the  deceased  was 
under  the  influence  of  intoxicating  liquor,  and  while  in  that  con- 
dition got  upon  the  track,  and  when  there  was  incapable  of  hear- 
ing the  approach  of  the  car,  or  if  he  was  incapable,  from  any 
cause,  of  getting  out  of  the  way  of  the  car  with  ordinary  facility, 
then  the  deceased  was  guilty  of  negligence  and  the  plaintiff 
cannot  recover.  The  judge  refused  to  charge  otherwise  than 
as  before  stated,  and  the  defendant  took  an  exception.  The 
VouXII-.a4 
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defendant  further  requested  the  judge  to  charge  that  the  plaintiff^ 
in  order  to  recover,  must  establish  affirmatively  that  the  deceased 
was  not  guilty  of  negligence.  The  judge  refused  so  to  charge, 
and  the  defendant  took  an  exception.  Other  portions  of  the 
charge  are  stated  in  the  following  opinion  of  Harris,  J.  The 
jury  found  a  verdict  for  the  plaintiff,  and,  in  answer  to  questions 
submitted  to  them,  found  specially:  i.  That  the  death  of  Button 
was  caused  by  the  negligence  of  the  defendant's  servants ;  2.  that 
there  was  no  negligence  on  the  part  of  Button  which  directly 
contributed  to  the  accident.  The  judgment  entered  on  the  ver- 
dict was,  on  appeal,  affirmed  at  General  Term,  and  the  defendant 
appealed  to  this  court. "    Judgment  reversed. 

Charles  O'Conor,  for  appellant. 

Jonas  B.  Phillips,  for  respondent. 

Strong,  J.  —  Two  points  are  made  for  the  appellants :  First, 
that  the  justice,  at  the  trial,  erred  in  instructing  the  jury,  in  sub- 
stance,  that  negligence  of  the  intestate,  to  prevent  a  recovery, 
must  have  directly  contributed  to  the  injury;  and,  second,  that 
the  justice  erred  in  refusing  to  charge  that  it  belonged  to  the 
plaintiff,  in  order  to  maintain  the  action,  to  establish  affirmatively 
that  the  intestate  was  not  guilty  of  negligence. 

In  regard  to  the  first  point,  if  there  was  any  negligence  on  the 
part  of  the  intestate  which  contributed  to  the  injury,  it  consisted 
of  imprudently  entering  or  remaining  on  the  track  of  the  defend- 
ants' road,  and  exposing  himself  to  be  crushed  and  killed  by  a 
passing  car,  as  actually  happened.  Upon  the  evidence,  there  is 
nothing  else  in  the  case  in  respect  to  which  negligence  by  the 
intestate,  tending  to  the  injury,  can  be  imputed.  And  assuming 
that  such  was  the  negligence,  its  influence  towards  the  result  was 
wholly  direct;  nothing  in  any  way  affecting  it  intervening 
between  them.  It  was  a  proximate  cause  of  the  consequence 
which  followed.  Whether,  therefore,  as  a  general  proposition 
applicable  to  all  cases  of  actions  for  injuries  from  negligence,  the 
negligence  of  the  party  injured,  to  preclude  a  recovery,  must 
have  directly  contributed  to  the  injury,  be  sound  or  not,  it  would 
seem  to  be  free  from  objection  as  applied  to  the  present  case. 
The  use  or  omission  of  the  word  "  directly,"  in  stating  the  doc- 
trine to  the  jury  in  this  case,  if  the  jury  possessed  ordinary 
intelligence,  which  must  be  supposed,  could  not  make  any  prac- 
tical  difference ;  the  negligence  of  the  intestate,  if  any,  could  not 
have  operated  as  a  cause  of  the  result  othen\'ise  than  directly. 
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The  other  point  presents  the  question,  upon  whom  was  the 
burden  of  proof,  in  reference  to  negligence  of  the  intestate  con- 
ducing to  the  injury  —  whether  it  belonged  to  the  plaintiff  to 
prove  affirmatively  the  absence,  or  to  the  defendant  to  prove 
affirmatively  the  presence,  of  such  negligence. 

In  regard  to  all  the  circumstances  essential  to  the  cause  of 
action,  the  plaintiff  held  and  was  required  to  sustain  the  affirma- 
tive. Among  those  circumstances  were,  that  the  defendants 
were  negligent,  and  that  the  injury  resulted  from  that  negligence. 
If  the  intestate  was  negligent,  and  his  negligence  concurred  with 
that  of  the  defendants  in  producing  the  injury,  the  plaintiff  had 
no  cause  of  action.  The  reason  why  no  right  of  action  would 
exist  is,  that  both  the  intestate  and  the  defendants  being  guilty 
of  negligence,  they  were  the  common  authors  of  what  imme- 
diately flowed  from  it,  and  it  was  not  a  consequence  of  the  neg- 
ligence of  either.  The  court  cannot  accurately,  and  will  not 
undertake  to,  discriminate  between  them  as  to  the  extent  of  the 
negligence  of  each  and  the  share  of  the  result  produced  by  each, 
neither,  therefore,  could  allege  against  the  other  any  wrong,  and 
without  a  wrong  there  can  be  no  legal  injury.  In  this  view,  the 
exercise  of  due  care  by  the  intestate  was  an  element  of  the  cause 
of  action.  Without  proof  of  it,  it  would  not  appear  that  the 
negligence  of  the  defendants  caused  the  injury. 

The  cases  on  this  point  lead  to  the  same  conclusion.  In  But- 
terfield  v,  Forrester,  ii  East,  60  (i),  which  was  an  action  for  an 
injury  from  an  obstruction  in  a  street.  Lord  EUenborough  said: 
"Two  things  must  concur  to  support  this  action  —  an  obstruction 
in  the  road,  by  the  fault  of  the  defendant,  and  no  want  of  ordi- 
nary care  to  avoid  it  on  the  part  of  the  plaintiff."  In  Harlow  v. 
Humiston,  6  Cow.  189,  a  similar  case.  Savage,  Ch.  J.,  said:  **  Neg- 
ligence by  the  defendant,  and  ordinary  care  by  the  plaintiff,  are 
necessary  to  sustain  the  action."  The  same  doctrine  is  stated 
in  Rathbun  v,  Payne,  19  Wend.  399;  see  also  Bush  v,  Brainard, 
I  Cow.  78;  Hartfield  v.  Roper,  21  Wend.  615  (2);  Brown  v. 
Maxwell,  6  Hill,  592;  and  Spencer  v,  Utica  R.  R.  Co.,  5  Barb. 

I.  Iq  Butterfield  v.  Forrester,  ii  he  might  have  seen  and  avoided  the 
East,  60,  it  was  held  that  one  who  is  obstruction, 
injured  by  an  obstruction   in  a  high- 
way, against    which    he    fell,  cannot  2.  See  Hartfield  v.  Roper,  21  Wend, 
maintain  an  action,  if  it  appears  that  (N.  Y.)  615,  reported  in  this  volume* 
he  was  riding  with  great  violence  and  page  293,  ante, 
want  of  ordinary  care,  but  for     hich 
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337.  In  Holbrook  and  Wife  v,  Utica  &  Schenectady  R.  R.  Co., 
2  Kern.  236,  the  plaintiffs  sued  for  an  injury  to  the  wife,  while  a 
passenger  on  the  defendants'  cars,  and  the  question  arose  whether 
the  plaintiff  must  prove  negligence  of  the  defendants,  in  addition 
to  the  fact  of  the  injury;  and  it  was  held  that  the  onus  as  to 
negligence,  and  that  the  injury  complained  of  was  caused  by  the 
negligence,  was  on  the  plaintiffs.  In  Massachusetts  it  has  been 
adjudged  in  several  cases  that  in  an  action  for  an  injury  from 
negligence  the  plaintiff  must  not  only  prove  negligence,  but  ordi- 
nary care  on  his  own  part.  Smith  v.  Snciith,  2  Pick.  621 ;  Lane 
V,  Crombie,  12  Pick.  177;  Adams  v,  Carlisle,  21  Pick.  146; 
Parker  «/.  Adams,  12  Mete.  415.  In  Maine  and  New  Jersey  the 
same  rule  prevails.  Kennard  v.  Burton,  25  Me.  49;  Moore  v. 
Central  R.  R.  Co.,  4  Zab.  824  (i).  The  English  decisions  are 
to  the  same  effect.  Lynch  v,  Nurdin,  i  Ad.  &  El.,  N.  S.,  35; 
Clayards  v.  Dethick,  12  Q.  B.  439,  447;  Gough  v,  Bryan,  2 
Mees.  &  W.  773;  Bridge  v.  Grand  Junction  R.  R.  Co.,  3  Mees  & 
W.  247;  Martin  z/.  Great  Northern  R.  R.  Co.,  30  Eng.  Law  and 

Eq-  473  (2). 

1.  Moore  v.  Ceairal  R.  R.  Co.,  4  neglit^ently  left  where  it  was  extremely 
Zab.  824,  is  reported  in  this  volume,  probable  that  they  would  be  set  in 
page  256,  ante,  motion. 

In  Clayards  v.  Dethick,  12  Q.  B. 

2.  In  Lynch  v,  Nurdin,  i  Ad.  &  £1.,  439,  it  appeared  that  the  commission- 
N.  S.,  35t4P.  &  D.  672,  it  was  held  that  ers  of  sewers  had  made  a  dangerous 
the  ruie  of  law.  that  a  plaintiff  who  has  trench  in  the  only  outlet  from  a  mews, 
contributed  to  an  injury  occasioned  by  putling  up  no  fence,  and  leaving  only 
the  negligence  of  the  defendant,  can-  a  narrow  passage, on  which  they  heaped 
not  recover  a  compensation  in  dam-  rubbish,  and  a  cabman,  in  the  exercise 
ages,  does  not  apply  where  the  plain-  of  his  calling,  attempted  to  lead  his 
tiff  is  a  person  incapable  of  exercising  horse  out  over  the  rubbish,  and  the 
ordinary  care  and  caution.  Where,  horse  fell  and  was  killed,  for  which 
therefore,  the  defendant's  servant  left  loss  he  brought  an  action  against  the 
a  horse  and  a  cart  unattended  in  a  pub-  defendant  as  acting  under  the  corn- 
lie  street,  and  a  child  under  seven  years  missioners.  Held,  that  the  plaintiff 
of  age,  during  his  absence,  climbed  on  was  not  disentitled  to  recover,  because 
the  wheel,  and  other  children  urged  he  had  at  some  hazard,  created  by  the 
forward  the  horse,  whereby  he  was  defendant,  brought  his  horse  out  of  the 
thrown  to  the  ground,  and  the  wheel  stable,  and  that  the  case  was  properly 
fractured  his  leg:  Held,  that*  the  jury  lefttothe  jury  on  the  question,  whether 
was  justified  in  finding  a  verdict  for  or  not  the  plaintiff  had  persisted,  con- 
him,  if  of  opinion  that  there  was  negli-  trary  to  express  warning  at  the  time 
gence  on  the  part  of  the  servant.  Held,  (as  to  which  there  was  contradictory 
also,  that  the  co-operation  of  third  par-  evidence).  In  running  upon  a  great  and 
ties  in  the  injury  was  not  a  ground  of  an  obvious  danger. 

defense,  if  the  means  of  injury  were        The    facts    in   Gough  r.  Bryan,   a 
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It  must  not  be  understood  that  it  was  incumbent  on  the  plain- 
tifiF,  in  the  first  instance,  to  give  evidence  for  the  direct  and 
special  object  of  establishing  the  observance  of  due  care  by  the 

Mees.  &  W.  770,  773,  were  as  follows:  ing  the  management  of  the  train  in 
Case  for  driving  a  coach  of  the  defend-  which  the  plainiifif  was,  managed  it  so 
ant  against  the  plaint ii!*s  carriage,  in  negligently  and  improperly  that,  in 
which  were  two  of  his  sons,  and  injur-  part  by  their  negligence,  as  well  as  in 
ing  it  and  them.  Plea,  stating  that  the  part  by  the  defendant's  negligence,  the 
plaintifif's  carriage  was  under  the  guid-  defendant's  train  ran  against  the  other, 
ance  and  direction  of  one  of  his  sons,  and  caused  the  injuries  to  the  plaintiff, 
who  was  driving  it,  and  that  the  de-  Held,  that  the  plea  was  bad  in  form, 
fendant,  by  his  servant,  was  carefully  as  amounting  to  not  guilty;  and  in 
and  properly  driving  his  coach;  that  if  substance,  for  not  showing  not  only 
the  plaintiff's  son  had  driven  his  car-  that  the  parties  under  whose  manage- 
liage  carefully  and  properly,  no  colli-  ment  the  plaintiff  was,  were  guilty  of 
sion  would  have  talcen  place,  nor  any  negligence,  but  also  that  by  ordinary 
injury  have  been  occasioned  to  the  care  they  could  have  avoided  the  con- 
plaintiff's  carriage  or  to  his  sons;  but  sequences  of  the  defendant's  negli- 
that  the  plaintiff's  son  drove  the  car-  gence. 

riage  so  negligently  and  improperly  Martin  v.  Great  Northern  R'y 
that  it  ran  and  struck  against  the  de-  Co.,  30  Eng.  Law  &  Eq.  473  16  C.  B. 
fendant's coach,  and  by  means  thereof,  179,  was  an  action  against  a  railway 
and  without  any  carelessness  or  im-  company  for  so  negligently  managing 
proper  conduct  of  the  defendant  by  his  and  lighting  their  station  that  the 
servant  the  defendant's  coach  ran  and  plaintiff,  being  a  passenger  by  the  rail- 
struck  against  the  plaintiff's  carriage,  way,  was  thrown  down  while  on  his 
whereby  the  supposed  damages  in  the  way  to  the  carriages.  At  the  trial  the 
declaration  mentioned  were  occasioned;  defendant's  counsel  having  rested  his 
so  that  if  any  damage  was  occasioned  to  defense  on  the  ground  that  the  accident 
the  plaintiff's  carriage  or  to  his  sons,  it  was  entirely  owing  to  the  want  of  or- 
was  occasioned  by  the  carelessness,  dinary  care  on  the  part  of  the  plaintiff, 
negligence,  and  improper  conduct  of  and  that  there  was  no  negligence  on 
the  plaintiff's  son  so  driving  his  car-  the  part  of  the  company,  the  judge  left 
tiage;  without  this,  that  the  defend-  it  to  the  jury  to  say  whether  the  acci- 
ant.  by  his  servant,  so  carelessly  and  dent  occurred  from  the  alleged  negli^ 
improperly  drove  his  coach,  that  by  gence  of  the  company,  or  whether  it 
and  through  his  carelessness  and  im-  was  entirely  the  plaintiff's  own  negli- 
proper  conduct  in  that  behalf,  the  de-  gence  wh\ph  caused  it.  Verdict  for  the 
fendant's  coach  struck  against  the  plaintiff.  On  a  motion  for  a  new  trial 
plaintiff's  carriage,  in  manner  and  for  misdirection,  on  the  ground  that  if 
form,  etc.  Held,  bad  on  special  de-  the  plaintiff  contributed  by  his  own 
murrer.  negligence  to  the  iniury,  the  company 
Bridge  z/.  Grand  Junction  R'y  Co.,  was  entitled  to  the  verdict,  although 
3  Mees.  &  W.  244,  was  an  action  on  the  the  company  might  have  been  guilty 
case  for  the  negligent  management  of  of  negligence:  Held,  that  the  com- 
a  train  of  railway  carriages,  whereby  pany  was  not  entitled  to  a  new  trial. 
It  ran  against  another  train,  in  one  of  the  issue  on  which  alone  they  rested 
which  the  plaintiff  was  riding,  and  in-  their  defense  having  been  left  to  the 
jured  him.     Plea,  that  the  parties  hav-  jury. 
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intestate;  it  would  be  enough  if  the  proof  introduced  of  the  neg- 
ligence of  the  defendants  and  the  circumstances  of  the  injury, 
prima  facie,  established  that  the  injury  was  occasioned  by  the 
negligence  of  the  defendants ;  as  such  evidence  would  exclude 
the  idea  of  a  want  of  due  care  by  the  intestate  aiding  to  the  result. 
Ordinarily,  in  similar  actions,  when  there  has  been  no  fault  on 
the  part  of  the  plaintiff,  it  will  sufficiently  appear  in  showing  the 
fault  of  the  defendant,  and  that  it  was  a  cause  of  the  injury;  and 
when  it  does  so,  no  further  evidence  on  the  subject  is  necessary. 
The  fact  must  appear  in  some  way,  but  in  what  particular  mode 
is  unimportant.  The  evidence  of  it  may  be  direct  and  positive 
or  only  circumstantial.  Whatever  the  nature  of  the  evidence,  if 
there  is  any  conflict  as  to  the  fact,  there  must  be  a  preponderance 
of  proof  in  support  of  it,  or  the  action  must  fail. 

In  cases  like  the  present  it  is  often  of  great  practical  importance 
that  the  jury  be  properly  instructed  as  to  the  burden  of  proof, 
in  respect  to  the  care  required  of  the  plaintiff  to  entitle  him  to 
recover.  The  party  holding  it  must  do  more  than  make  a  bal- 
anced case  on  that  point.  The  scales  must  ultimately  turn  in  his 
favor.  In  the  present  case  it  is  quite  clear  that  the  error  in  the 
instruction  on  that  subject  was  a  material  one,  for  which  there 
should  be  a  new  trial. 

In  my  opinion,  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Harris,  J.  —  The  verdict  of  the  jury  was  clearly  against  evi- 
dence, even  as  the  law  was  given  to  them  by  the  judge  who  pre- 
sided at  the  trial.  The  deceased,  when  first  seen  after  he  left 
Lyming's  oyster  saloon,  was  lying  directly  across  the  track, 
with  his  head  on  one  rail  and  his  feet  on  the  other.  How  he 
came  there,  or  how  long  he  had  been  there,  no  witness  was  able 
to  state.  All  that  was  proved  was  that  he  had  been  drinking  at 
the  oyster  saloon,  and  had  left  there  but  a  few  minutes  before 
he  was  found  in  this  position.  In  view  of  this  state  of  facts,  the 
jury  were  told,  very  properly,  that  if  the  deceased,  strolling 
there  while  in  a  state  of  intoxication,  had  laid  himself  down 
before  the  cars,  or  had  tumbled  down,  unable  to  support  himself 
from  intoxication,  then,  unquestionably,  it  was  his  negligence  to 
which  the  disaster  was  to  be  attributed ;  and,  if  the  driver  did 
not  see  him  in  time  to  avoid  him.  the  defendants  were  not  liable. 
This  part  of  the  charge  was  unobjectionable.  If  it  was  his  own 
fault  that  he  was  lying  on  the  track  in  the  position  in  which  he 
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was  first  discovered,  and  he  was  not  seen  in  time  to  stop  the  car 
before  it  reached  him,  then  the  deceased  was  himself  the  cause 
of  his  own  death,  and  the  defendants  were  blameless.  The  testi- 
mony warranted  no  other  finding. 

But  then  the  judge  proceeded  to  open  before  the  minds  of  the 
jury  a  field  of  conjecture.  He  stated  that  the  deceased  had  a 
right  to  be  where  he  was  found,  and  the  question  for  the  jury 
was  whether  he  was  there  through  any  fault  of  his  own,  or 
whether  he  was  passing  over  and  was  knocked  down  by  the  cars ; 
that  if  he  was  passing  prudently  and  properly  across  the  track, 
and  was  run  over  by  the  cars,  and  the  defendants  had  omitted 
the  use  of  such  precautions  and  care  as,  if  used,  would  have  pre- 
vented the  disaster,  the  plaintiff  was  entitled  to  a  verdict.  This 
part  of  the  charge  was  erroneous.  The  testimony  presented  no 
such  question.  The  deceased  was  found  lying  on  the  track.  It 
was  not  the  defendants'  fault  that  he  was  there:  All  that  the 
court  was  called  upon  to  do  was  to  instruct  the  jury  as  to  the 
rule  of  law  applicable  to  the  case  as  it  was  presented  by  the  testi- 
mony. But  to  this  part  of  the  charge,  though  erroneous,  there 
seems  to  have  been  no  exception. 

In  another  part  of  the  charge  the  jury  were  told  that  the 
defendants  were  only  liable  in  case  the  catastrophe  was  brought 
about  by  their  own  culpable  negligence,  and  without  any  negli- 
gence  on  the  part  of  the  deceased  "  directly  contributing  to  pro- 
duce the  catastrophe."  To  the  use  of  the  word  **  directly  "  there 
was  an  exception.  The  difficulty  with  this  part  of  the  charge  is 
that  it  leaves  the  question  vague  and  indefinite.  What  were  the 
jury  to  understand  by  negligence  directly  contributing  to  pro- 
duce the  catastrophe?  The  same  form  of  expression  pervades 
the  entire  charge.  The  fact  that  the  deceased  was  found  lying 
on  the  track  was  uncontroverted.  There  was  no  evidence  to 
show  that  it  was  any  fault  of  the  defendants  that  he  was  there. 
It  should  have  been  assumed,  nothing  appearing  to  the  contrary, 
that  it  was  his  own  fault.  Why,  then,  ask  the  jury  to  say 
whether  *'  there  was  any  negligence  upon  the  part  of  the  deceased 
which  directly  contributed  to  the  accident? "  There  was  no  such 
question  in  the  case.  The  deceased  was  found  lying  on  the 
track.  This  fact  was  as  much  the  proximate  and  immediate 
cause  of  his  death  as  the  fact  that  the  defendants'  cars  passed 
over  his  body.  The  death  was  the  combined  result  of  both 
causes.     The  jury  should  have  been  instructed  that,  this  being 
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the  case,  the  only  question  for  them  to  decide  was  whether,  by 
the  exercise  of  reasonable  care  and  prudence,  after  the  deceased 
was  discovered,  the  driver  might  have  saved  his  life. 

A  case  quite  analogous  in  principle  is  found  in  Dowell  v.  Gen- 
eral Steam  Navigation  Co.,  5  El.  &  B.  195  (i).  In  that  case 
there  had  been  a  collision  between  two  vessels.  The  plaintiff's 
was  a  sailing  vessel  and  the  defendant's  vessel  a  steamer.  The 
collision  had  taken  place  at  the  mouth  of  the  Thames,  at  night. 
The  plaintiff's  vessel  had  exhibited  a  light,  but  had  withdrawn  it 
two  or  three  minutes  before  the  collision.  The  plaintifiF's  vessel 
was  not  seen  by  those  on  board  the  steamer  until  within  two  or 
three  lengths  of  it.  It  was  then  impossible  to  avoid  the  collision. 
The  jury  found,  on  the  one  hand,  that  the  sailing  vessel  was  at 
fault  in  not  continuing  the  light  until  the  danger  was  past ;  and, 
on  the  other,  that  the  steamer  was  going  at  too  great  speed  for 
so  dark  a  night.  They  also  said  they  were  much  inclined  to 
think  the  preponderance  of  blame  was  with  the  steamer.  It  was 
held,  upon  very  full  consideration,  that  the  finding  of  these  facts 
amounted  to  a  verdict  for  the  defendant.  Lord  Campbell,  in 
delivering  the  judgment  of  the  court,  said  that  the  jury  must  be 
taken  to  have  found  that  the  fault  of  the  vessel,  in  not  showing 
a  light,  led  to  the  collision.  He  adds:  "If  this  was  a  proximate 
cause  of  the  collision,  however  much  the  steamer  might  be  in 
fault,  the  action  cannot  be  maintained."  In  that  case  the  fault 
of  the  plaintiff's  vessel  consisted  in  lying  in  an  exposd  condition 
all  night  without  adopting  the  reasonable  precaution  of  exhibiting 
a  light.  In  this  case  the  fault  of  the  deceased  consisted  in  his 
placing  himself  directly  across  the  railroad  track,  a  position  of 
the  greatest  possible  danger.  If  the  omission  to  show  the  light 
in  the  one  case  must  be  taken  to  have  led  to  the  accident,  how 
much  more  must  the  perilous  position  of  the  deceased  in  the 
other  case. 

I  think  the  true  rule  in  such  case  was  laid  down  by  the  judge 

I.  In  Dowell  v.  General  Steam  Nav-  rectly  contributed  in  any  degree  to  tiie 
igation  Co.,  5  El.  &  B.  195,  it  was  held  accident,  however  much  the  defendant 
that  a  plaintiff  cannot  recover  at  law  may  also  be  in  fault;  though  if  there 
for  mischief  done  to  his  ship  by  its  be-  be  negligence  on  the  part  of  the  plain- 
ing struck  by  defendant's  ship,  in  con-  tiff  only  remotely  connected  with  the 
sequence  of  the  latter  being  improperly  accident,  the  question  is,  whether  de- 
managed,  if  it  appear  that  plaintiff's  fendant,  by  ordinary  care  and  skill, 
ship  was  improperly  managed,  and  might  have  avoided  the  accident, 
that  such  improper  management   di- 
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who  tried  the  case  last  cited,  in  his  instructions  to  the  jury.  He 
told  them  that  "if  there  was  negligence  on  the  part  of  the  plain- 
tiff, as  well  as  on  the  part  of  the  defendant,  which  led  to  the  col- 
lision, the  plaintiff  could  not  recover  if  the  defendant  could  not 
have  avoided  the  accident  by  reasonable  care  and  skill ;  and  that 
even  supposing  there  had  been  negligence  on  the  part  of  the 
plaintiff's  vessel,  still,  if  the  steamer  could,  by  ordinary  care  and 
skill,  have  avoided  the  collision,  the  defendant  would  have  been 
answerable."  The  fact  that  a  man  was  on  the  wrong  side  of  the 
road  does  not  necessarily  constitute  a  defense  in  an  action  against 
another  by  whom  he  was  run  over ;  but  if  his  being  there  was  the 
immediate  cause  of  the  accident,  it  is  a  defense,  even  though 
the  person  by  whom  the  injury  was  committed  was  himself  at 
fault.  One  man  cannot,  by  his  own  negligence,  cast  upon  another 
the  necessity  of  extraordinary  care.  Lord  Campbell,  in  notic- 
ing the  fact  found  by  the  jury,  in  Dowell  v.  General  Steam  Navi- 
gation Co.,  supra,  that  "  the  preponderance  of  blame  was  with 
the  steamer,"  said:  *'  The  jury  think  there  was  blame  on  both 
sides,  by  which  the  accident  was  occasioned,  and  this  being  so, 
it  is  immaterial,  with  regard  to  the  verdict,  whether  the  pre- 
ponderance of  blame  was  with  the  steamer  or  the  other  vessel." 

The  whole  subject  of  mutual  negligence  is  exceedingly  well 
considered  in  Trow  v.  Vermont  Central  R.  R.  Co.,  23  Vt.  487. 
In  that  case  the  plaintiff  had  unlawfully  turned  his  horse  upon 
the  highway.  The  defendants  had  unlawfully  allowed  their  rail- 
road track  to  remain  uninclosed.  The  horse,  being  upon  the 
track  of  the  defendants'  road,  was  run  over  and  killed  by  the 
defendants'  engine.  There  was  no  evidence  of  any  negligence 
in  the  manner  of  conducting  the  engine  at  the  time  of  the  acci- 
dent. It  was  held  to  be  a  case  of  mutual  negligence,  and  that 
no  action  would  lie.  In  considering  the  question  whether  an 
action  can  be  sustained,  when  the  negligence  of  the  plaintiff  and 
the  defendant  has  mutually  co-operated  in  producing  the  injury, 
the  following  principles  are  stated.  I  think  they  are  well  estab- 
lished by  authority : 

I.  When  the  negligence  of  each  party  is  the /r^;r/w^j/^  cause 
of  the  injury,  no  action  can  be  sustained.  The  term  *'  proximate 
cause"  is  used  as  distinguished  from  "remote."  It  refers  to 
negligence  occurring  at  the  time  of  the  injury.  No  matter  on 
which  side  the  preponderance  of  blame  lies,  if  both  are  at  fault 
at  the  time  of  the  injury,  neither  can  sustain  an  action.     Hawkins 
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V,  Cooper,  8  Carr.  &  P.  473,  is  an  apt  illustration  of  this  rule  (i). 
In  that  case  the  plaintiff  had  been  run  over  in  the  street  by  the 
defendant's  horse  and  cart,  and  injured.  Upon  the  trial,  Tindal, 
Ch.  J.,  said  to  the  jury:  **  You  will  determine  for  yourselves 
whether  the  injury  was  attributable  to  the  negligence,  careless- 
ness  and  improper  mode  of  driving  of  the  defendant's  servant. 
If  you  think  it  was  attributable  to  that,  and  to  that  alone,  you 
will  find  your  verdict  for  the  plaintiff.  But  if  you  think  it  was 
occasioned,  in  any  degree,  by  the  improper  conduct  of  the  plain- 
tiff herself  in  crossing,  in  so  incautious  and  improper  a  manner, 
in  such  case  the  defendant  will  be  entitled  to  your  verdict."  A 
similar  case  was  tried  before  Mr.  Justice  Coleridge  about  the 
same  time.  A  female,  just  as  she  was  stepping  off  the  curbstone 
to  cross  a  street,  in  the  evening,  was  struck  and  knocked  down 
by  a  cabriolet  which  was  being  driven,  as  the  judge  said,  at  a 
most  improper  pace  for  the  time  and  place.  The  jury  were  told 
that  if  the  plaintiff  took  proper  and  reasonable  care,  and  it  was 
on  account  of  the  extraordinary  speed  of  the  cabriolet  that  she 
could  not  save  herself,  and  thus  met  with  the  accident,  she  was 
entitled  to  their  verdict.  But  if  she,  by  her  own  negligence  and 
want  of  care,  contributed  to  the  accident,  she  could  not  recover, 
even  though  they  should  think  the  driver  of  the  cabriolet  wa.s 
driving  too  fast,  and  was,  therefore,  guilty  of  negligence.  Woolf 
V.  Beard,  8  Carr.  &  P.  373 ;  see  also  Pluckwell  v.  Wilson,  5  Carr. 
&  P.  375  (2);  Williams  v.  Holland,  6  Carr.  &  P.  23  (3);  Brand  v. 

1.  In  Hawkins  v.  Cooper,  8  C.  &  P.  result  of  the  negligence  of  both  parties, 
473,  an  action  for  an  injury  to  a  person  is  bad  in  substance  as  well  as  form, 
crossing  a  public  highway,  by  driving  for  it  amounts  to  the  general  issue, 
against  him  and  knocking  him  down,  In  Pluckwell  v,  Wilson,  5  C.  &  P. 
it  was  held  that  the  jury  must  be  satis-  375,  it  was  held  that  although  a  person 
fied  that  the  Injury  was  attributable  to  driving  a  carriage  is  not  bound  to  keep 
the  negligence  of  the  driver,  and  to  on  the  regular  side  of  the  road,  yet  if 
that  alone,  before  they  can  find  a  ver-  he  does  not,  he  must  use  more  care, 
diet  for  the  plaintiff;  and  if  they  think  and  keep  a  better  lookout  to  avoid  col- 
it  was  occasioned  in  any  degree  by  the  lision,  than  would  be  necessary  if  he 
improper  conduct  of  the  plaintiff  in  was  on  the  proper  side  of  the  road, 
crossing  the  road  in  an  incautious  and 

imprudent    manner,    they    must    find        3.  In  Williams  v.  Holland,  6  C.  &  P. 
their  verdict  for  the  defendant.  23,  it  was  held  that  if  an  injury  is  oc- 

casioned partly  by  the   negligence  of 

2.  In  Woolf  V,  Beard,  8  Car.  &  P.  the  plaintiff  and  partly  by  that  of  the 
373,  it  was  held,  in  an  action  for  run-  defendant,  the  plaintiff  cannot  main- 
ning  against  the  plaintiff's  carriage,     tain  any  action. 

that  a  plea  that  the  damage  was  the 
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Troy  &  Schenectady  R.  R.  Co.,  8  Barb.  368,  and  cases  there 
cited ;  Sheffield  v,  Rochester  &  Syracuse  R.  R.  Co.,  21  Barb.  342. 

2.  Where  the  negligence  of  the  plaintiff  is  proximate,  and  that 
of  the  defendant  remote,  no  action  can  be  sustained.  In  such  a 
case  the  plaintiff  himself  is  the  immediate  cause  of  the  accident. 
This  rule  embraces  all  that  class  of  cases  where,  at  the  time  of 
the  injury,  the  plaintiff  was  chargeable  with  a  want  of  proper 
care.  On  the  other  hand,  where  the  negligence  of  the  defendant 
is  proximate  and  that  of  the  plaintiff  remote,  the  action  must  be 
sustained.  The  question,  then,  is  whether,  it  being  conceded 
that  the  plaintiff  was  not  without  fault,  the  defendant  might,  by 
the  exercise  of  reasonable  care  and  prudence  at  the  time  of  the 
injury,  have  avoided  it.  Ker whacker  v.  Cleveland,  Columbus 
&  Cincinnati  R.  R.  Co.,  3  Ohio  St.  172,  may  be  referred  to  in 
illustration  of  this  rule.  The  plaintiff  had  carelessly  let  his  hogs 
run  at  large  in  the  vicinity  of  the  defendants'  uninclosed  road. 
Being  found  upon  the  track,  the  hogs  were  run  over  and  killed 
by  the  defendants'  servants.  It  was  held  that,  notwithstanding 
the  carelessness  of  the  plaintiff,  the  defendants  were  bound  to 
use  reasonable  care  in  avoiding  an  injury.  Being  found  guilty 
of  gross  negligence  in  the  destruction  of  the  hogs,  the  action  was 
sustained.  On  the  contrary,  in  Trow  v,  Vermont  Central  K.  R. 
Co.,  suprUy  the  action  was  not  sustained,  because  there  was  no 
want  of  care  in  avoiding  the  injury  at  the  time  it  happened.  See 
also  the  Donkey  case  (Davies  v,  Mann),  10  Mees.  &  W.  548  (i). 

In  the  case  now  before  us  the  jury,  instead  of  being  instructed, 
in  substance,  that  the  defendants  were  liable  unless  the  *'negli. 
gence  of  the  deceased  directly  contributed  to  produce  the  catas- 
trophe," should  have  been  told  that  if  the  negligence  of  the 
deceased,  at  the  time  of  the  accident,  in  any  way  concurred  to 
produce  it,  the  plaintiff  could  not  recover.  The  verdict  of  the 
jury  shows  that  they  must  have  been  misled   by  the  charge. 

I.  In  Dairies  v.  Mann,  lo  M.  &  W.  wagon,  which,  without  its  driver,  was 

546  (sometimes  cited  as  the    Donlcey  coming  at  a  smartish  pace  along  the 

case),  an   action    for    Icilling  an   ass,  road.     Held,  thai  the  jury  was  properly 

which  the  declaration  alleged  to  have  directed  that,  although  it  was  an  illegal 

bsen  lawfully  upon  the  highway  when  acton  the  part  of  the  plaintiff  to  put 

it  met  its  death,  it  appeared  that  the  the  animal  on  the  highway,  still,  un- 

animal,  fettered  by  the  forefeet,  had  less  its  being  there  was  the  immediate 

been  placed  on  the  highway    by  the  cause  of  the  accident,  the  plaintiff  was 

plaintiff,  and  was  killed  by  being  un.  entitled  to  recover, 
able  to  get  away  from  the  defendant's 
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Upon  the  evidence  before  them  they  could  not  have  said  that  the 
deceased  was  not  chargeable  with  negligence,  amounting  to  utter 
recklessness,  in  placing  himself  in  the  position  in  which  he  was 
first  discovered.  If  in  his  senses,  as  he  must  be  presumed  to 
have  been,  he  courted  his  own  destruction.  Under  these  circum- 
stances he  must  be  regarded  as  having  co-operated  with  the 
defendants  to  produce  his  death.  Unless  the  jury  could  be  made 
to  believe  that,  after  the  deceased  was  discovered,  the  defend- 
ants, by  reasonable  care,  could  have  avoided  the  fatal  result, 
they  were  not  liable.  That  they  could  have  done  this  has  not 
been  pretended.  The  testimony  would  scarcely  warrant  such  a 
conclusion. 

I  am  of  opinion,  therefore,  that  the  judgment  should  be 
reversed  and  that  a  new  trial  should  be  awarded,  with  costs  to 
abide  the  event. 

All  the  judges  concurred  in  the  result  of  these  opinions,  and, 
for  the  most  part,  in  the  grounds  stated  in  both  of  them.  Strong, 
J.,  after  hearing  the  opinion  of  Harris,  J.,  agreed  that  the 
word  *' directly  **  ought  to  have  been  withdrawn  from  the  charge, 
though  he  doubted  whether  in  this  case  it  did  any  practical 
injury  to  the  defendant;  and  in  this  JOHNSON,  Ch.  J.,  and 
Selden,  J.,  concurred.  The  latter  objected  to  an  implication 
which  he  conceived  to  lurk  in  the  opinion  of  STRONG,  J.  (but 
which  Strong,  J.,  disclaimed),  that,  in  the  absence  of  proof  of 
any  circumstances  importing  negligence  on  the  part  of  the  plain- 
tiff, there  might  be  a  presumption  thereof  which  he  is  required 
to  repel;  whereas,  his  negligence  must  be  inferred  from  evidence, 
and  is  not  to  be  presumed.  For  this  reason  he  and  ROOSEVELT, 
J.,  put  their  judgment  mainly  on  the  grounds  stated  by  HARRIS, 
J.  Denio,  J.,  was  of  opinion  that  the  judge  erred  in  refusing 
to  charge  as  requested  in  respect  to  the  negligence  of  the  plaintiff 
in  going  upon  the  track  while  under  the  influence  of  intoxicating 
liquor.     COMSTOCK,  J.,  expressed  no  opinion. 

Judgment  reversed,  and  new  trial  ordered. 
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YOUNG  V.  NEW  YORK,  LAKE  ERIE  AND 
WESTERN  RAILROAD  COMPANY. 

Court  of  Appeals^  New  York^  December^  1887, 
[Reported  in  107  N.  Y.  500.] 

PEDESTRIAN  CROSSING  TRACK  STRUCK  BY  TRAIN  — PASSING  BE- 
TWEEN DIVIDED  FREIGHT  TRAIN  AT  CROSSING  —  FAILURE  TO 
LOOK  FOR  TRAIN  — CONTRIBUTORY  NEGLIGENCE.  —  Plaintiflf, 
who  was  familiar  with  the  use  and  location  of  two  of  defendant's  tracks, 
was  walking  along  highway  which  intersected  the  tracks,  and  when  he 
reached  the  crossing  found  a  freight  train  on  south  track  headed  for  the 
east;  the  train  was  divided  and  plain tifif  passed  through  the  opening 
between  the  cars,  and  as  he  stepped  on  north  track  was  struck  by  an  engine 
headed  for  the  west;  if  he  had  looked  east  he  could  have  seen  an  approach- 
ing train,  but  he  looked  west,  and  was  struck  by  the  engine  coming  from 
the  east.  Held^  that  plaintiff's  negligence  was  such  negligence  as  to  bar 
recovery  in  action  for  damages.  Held^  also,  that  the  mere  fact  that  a  per- 
son standing  between  the  freight  cars,  whom  plaintiff  took  to  be  a  brake- 
man,  failed  to  give  warning  of  approaching  train,  did  not  excuse  plaintiff 
from  duty  of  looking  (i). 
Danforth,  J.,  dissented. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department,  entered  upon  an  order 
made  January  19,  1885,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict.  The  facts  appear  in  the  opinion. 
Judgment  reversed, 

O.  W.  Chapman,  for  appellant. 

S.  C.  Millard,  for  respondent. 

Earl,  J.  —  This  action  was  brought  to  recover  damages  for 
injuries  received  at  a  railroad  crossing.  The  defendant's  railroad 
passed  east  and  west  through  the  city  of  Binghamton,  with  two 
tracks,  and  Oak  street  passed  north  and  south  intersecting  the 
railroad.  The  south  track  was  used  for  eastward  bound  trains 
and  the  north  for  westward  bound  trains,  and  the  space  between 
the  two  tracks  was  about  seven  feet.  The  accident  occurred 
about  fifteen  minutes  after  6  o'clock  p.  M.,  on  the  24th  day  of 
August,  1881,  before  sundown  on  a  clear  day.  There  was  a 
freight   train  standing  upon  the  south  track  headed  east  which 

I.  See  notes  of  the  New  York  cases  ings  and  on  steam  and  street  railroad 
relating  to  pedestrians  injured  at  cross-    tracks,  reported  in  this  volume,  post. 
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had  been  cut  in  two  at  Oak  street,  leaving  a  space  of  about 
twenty  feet  for  the  passage  on  the  street  of  persons  and  teams.  i^ 

The  plaintiff,  going  north  in  the  centre  of  the  street,  passed 
through  this  space,  and  just  as  he  stepped  upon  the  north  track 
was  hit  by  an  engine  going  west,  and  was  badly  injured. 

There  was  conflict  in  the  evidence  as  to  the  defendant's  neg- 
ligence, and  since  the  verdict  of  the  jury  it  must  be  assumed 
that  that  was  sufficiently  established.  But  there  was  no  conflict 
in  the  evidence  as  to  the  material  facts  bearing  upon  the  plain- 
tiff's contributory  negligence.  He  was  in  possession  of  all  his 
faculties,  on  foot,  entirely  unincumbered,  with  nothing  to  attend 
to  but  his  own  safety.  There  is  a  great  preponderance  of  evi- 
dence that  he  could  have  seen  the  train  for  at  least  one-third  of 
a  mile  before  it  reached  Oak  street,  while  he  was  passing  over  a 
space  of  about  sixty  feet,  until  he  came  within  about  fifteen  feet 
of  the  south  track  of  the  railroad.  But  the  plaintiff  testified  that 
he  looked  while  passing  over  that  space,  and  did  not  and 
could  not  see  the  approaching  train,  and  we  must,  therefore, 
take  the  fact  to  be  that  he  could  not  have  seen  the  train  until  he 
had  passed  over  or  nearly  over  the  south  track.  The  north  track 
was  straight  for  at  least  half  a  mile  towards  the  east,  and  the 
moment  the  plaintiff  got  upon  the  middle  of  the  space  between 
the  two  tracks  he  could  have  seen  a  train  approaching  from  the 
east  for  that  distance.  He  was  walking  very  rapidly,  perfectly 
familiar  with  the  location  and  the  use  which  was  ordinarily  made 
of  the  two  tracks,  and  as  he  crossed  through  the  opening  between 
the  parts  of  the  standing  freight  train,  instead  of  looking  east 
from  which  a  train  would  ordinarily  come  on  the  north  track,  he 
looked  to  the  west  and  heedlessly  stepped  immediately  in  front 
of  the  engine.  As  he  passed  over  the  north  rail  of  the  south 
track  a  single  glance  to  the  east  would  have  disclosed  to  him  the 
approaching  train,  and  he  would  have  escaped  injury.  He  was 
in  a  place  of  some  peril  in  crossing  these  tracks  and  should  have 
taken  some  care  to  protect  himself.  He  was  in  no  danger  from 
the  train  on  the  south  track,  as  that  was  stationary.  If  that  to 
some  extent  obstructed  his  view  upon  the  north  track,  there  was 
so  much  greater  reason  for  him  to  lake  an  observation  the 
moment  he  had  crossed  the  south  track,  so  as  to  see  whether  he 
could  cross  the  north  track  with  safety,  and  for  not  doing  so  he 
is  chargeable  with  contributory  negligence,  which  bars  his  recov- 
ery.    Cordell  v,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  75 
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N.  Y.  330  (i);  Woodard  v.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co., 
106  N.  Y.  369  (2);  Davey  v.  London  &  S.  W.  R.  R.  Co.,  L.  R.> 
II  Q.  B.  Div.  213,  affirmed  in  Court  of  Appeals,  49  L.  T.  Rep 

(N.  S.)  739  (3). 

But  there  is  a  circumstance  to  which  the  trial  judge  attached 
some  importance,  but  for  which,  as  we  must  infer  from  the 
language  of  his  charge,  he  would  have  nonsuited  the  plaintiff,  to 
which  we  must  now  call  attention.  There  was  a  brakeman  upon 
the  south  track  in  or  near  the  opening  between  the  two  parts  of 
the  standing  freight  train.  The  evidence  on  the  part  of  the 
defendant   is,    that  the   brakeman    warned    the    plaintiff    and 

1.  See  abstract  of  the  Cordell  case,  and  was  well  acq  aain  fed  with  the  cross- 
75  N.  Y.  230,  with  its  former  decisions,  in^:,  stated  that  before  crossing  he 
in  this  volume  of  Am.  Nbg.  Cas.,  page  looked  to  the  right  along  the  down 
362,  ante.  line,  but  he  admitted  that  he  did  not 

look  to  the  left  along  the  up  line  and 

2.  In  Woodard  z^.  N  Y.,  Lake  Erie  that  if  he  had  looked  he  must  have 
&  Western  R.  R.  Co,  106  N.  Y.  369,  seen  the  train  coming.  The  engine 
where  a  person  was  killed  at  street  driver  did  not  whistle.  There  was  a 
crossing  by  a  coal  car  kicked  from  a  servant  of  the  defendants  employed  as 
train,  which  he  might  have  seen  had  a  gatekeeper  at  the  crossing  whose 
he  locked  in  its  direction,  but  instead  duty  it  was  to  open  the  gates  there 
looked  at  a  train  passing  on  another  when  carriages  could  be  safely  ad- 
track«  judgment  for  plaintiff  was  re-  mitted,  and  to  close  them  at  other 
versed.  times.     He  was  standing  at  the  time 

on  the  opposite  side  of  the  crossing 

3.  The  facts  in  Davey  v.  London  &  talking  to  two  boys,  with  a  furled  flag 
Southwestern  R'y,  12  Q.  B.  D.  70,  49  in  his  band,  but  he  gave  no  warning  to 
L.  T.  739,  affirming  11  Q.  B.  D.  213,  the  plaintiff  that  a  train  was  coming, 
were  as  follows:  The  defendant's  rail-  The  plaintifif,  having  brought  an  action 
way  crossed  a  public  footway  on  the  against  the  defendants  to  recover  com* 
level.  About  half-past  four  o'clock  in  pensation  for  his  injuries,  was  non- 
the  afternoon  of  March  29,  1882,  the  suited  on  the  above  facts  being  proved 
plaintiff,  a  foot  passenger,  while  cross-  at  the  trial.-  On  appeal  (11  Q.  B.  D 
ing  from  the  down  side  to  the  up  side  213),  nonsuit  was  affirmed,  and  on  f ur- 
of  the  railway  was  knocked  down  and  ther  appeal  to  the  Court  of  Appeals 
injured  at  the  crossing  by  a  train  of  (November,  1883),  it  was  held  by 
the  defendants  on  the  up  line.  Owing  Brett,  M.  R.,  and  Bowen,  L.  J.  (B ag- 
io the  position  of  certain  buildings  gallay,  L.  J.,  dissenting),  that  the 
which  stood  by  the  line,  it  was  impos-  nonsuit  was  right  as,  although  there 
sible  for  any  one  crossing  frdm  the  was  evidence  of  negligence  on  the  part 
down  side  to  see  a  train  coming  until  of  the  defendants,  yet,  according  to  the 
he  got  within  a  step  or  two  from  the  undisputed  facts  of  the  case,  the  plain- 
down  line,  but  a  person  standing  on  tiff  had  shown  that  the  accident  was 
the  down  line  or  the  siX'foot  had  a  solely  caused  by  his  omission  to  use 
clear  and  uninterrupted  view  up  and  the  care  which  any  reasonable  man 
down   the    line    for    several   hundred  would  have  used. 

yatds.     The  plaintiff,  who  lived  near 
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attempted  to  arrest  his  progress.  The  evidence  on  the  part  of 
the  plaintiff  tends  to  show  that  the  brakeman  said  nothing  and 
made  no  sign  to  the  plaintiff,  and  we  must  assume  his  evidence 
to  be  true.  But  it  does  not  appear  that  the  brakeman  was 
stationed  there  for  the  purpose  of  warning  travelers  upon  the 
street  of  the  approach  of  trains  upon  the  north  track,  or  in  any 
way  for  the  protection  of  travelers.  He  was  there  simply  for  the 
purpose  of  connecting  the  two  parts  of  the  train  when  he  should 
be  signalled  to  do  that,  and  hence  he  omitted  no  duty  resting 
upon  him  in  not  warning  the  plaintiff.  It  does  not  appear  that  the 
plaintiff  knew  he  was  a  brakeman,  or  that  he  understood  that  he 
was  standing  there  to  warn  travelers  upon  the  street,  or  that 
he  supposed  that  he  owed  him  any  duty  whatever.  And  it  does 
not  appear  that  the  plaintiff  relied  upon  him  for  protection,  that 
he  was  lulled  into  a  sense  of  security  by  the  absence  of  any  warn- 
ing, or  that  his  conduct  was  in  any  way  influenced  by  his  presence 
there.  The  plaintiff  passed  on  through  the  opening  apparently 
giving  heed  to  nothing,  at  a  rate  of  speed  characterized  by  the 
trial  judge  as  "almost  approaching  a  run.*'  It  is,  therefore, 
impossible  to  perceive  how  the  presence  there  of  the  brakeman 
relieved  the  plaintiff  from  the  duty  of  the  vigilant  use  of  his 
senses  to  secure  his  own  safety.  If  the  brakeman  had  in  any 
way  invited  the  plaintiff  to  cross  or  had  given  him  any  assurance 
that  it  was  safe  to  cross,  the  case  would  be  different.  The  case 
would  also  be  different  if  the  plaintiff  had  known  that  the  brake- 
man  was  placed  there  to  warn  travelers  of  the  approach  of  trains, 
and  if,  as  he  approached,  the  brakeman  seeing  him  had  given 
him  no  warning.  It  may  be  that  in  such  a  case  it  would  have 
been  a  question  of  fact  for  the  jury  to  determine  whether  or  not 
the  plaintiff  was  guilty  of  negligence  in  crossing  without  looking 
for  himself  to  see  whether  a  train  was  approaching.  It  was, 
however,  after  great  consideration,  held  othenvise  in  the  case  of 
Davey  v,  London  &  Southwestern  R*y  Co.,  supra,  which  is 
singularly  like  this.  There  the  defendant's  railway  crossed  a 
public  footway  on  the  level.  The  plaintiff,  a  foot  passenger, 
while  in  the  daytime  crossing  from  the  down  side  to  the  up  side 
of  the  railway  was  knocked  down  and  injured  at  the  crossing  by 
a  train  of  the  defendant  on  the  up  line.  Owing  to  the  position 
of  certain  buildings  which  stood  by  the  line,  it  was  impossible 
for  any  one  crossing  from  the  down  line  to  see  a  train  coming 
until  he  got  within  a  step  or  two  from  the  down  line,  but  a 
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person  standing  on  the  down  line  or  the  six-foot,  had  a  clear  and 
uninterrupted  view  up  and  down  the  line  several  hundred  yards. 
The  plaintiff  stated  that  before  crossing  he  looked  to  the  right 
along  the  down  line,  but  he  admitted  that  he  did  not  look  to  the 
left  along  the  up  line,  and  that  if  he  had  looked  he  must  have 
seen  the  train  coming.  The  engine  driver  did  not  whistle. 
There  was  a  servant  of  the  company  employed  as  a  gatekeeper 
at  the  crossing,  standing  near  the  crossing,  but  he  gave  no  warn- 
ing to  the  plaintiff  that  a  train  was  coming.  The  plaintiff  was 
nonsuited,  and  the  court  held,  among  other  things,  that  the  pres- 
ence of  the  gatekeeper,  who  gave  no  warning,  did  not  excuse  the 
plaintiff  from  looking  out  for  his  own  safety. 

We  are,  therefore,  of  opinion  that  the  plaintiff  should  have 
been  nonsuited,  and  hence  the  judgment  should  be  reversed,  and 
a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Danforth,  J.,  dissenting. 

Judgment  reversed. 


MATZE  V.  NEW  YORK  CENTRAL  AND  HUDSON 

RIVER  RAILROAD  COMPANY. 

Supreme  Court,  New  York,  Third  Department,  May  Term,  1S74, 

[Reported  in  i  Hun,  417.] 

CROSSING  ON  RAILROAD  RIGHT  OF  WAY  — TRESPASSER  — CON- 
TRIBUTORY NEGLIGENCE.  —  Where  plainiiflf  crossed  defendant's  track 
at  a  point  where  people  were  in  the  habit  of  crossing,  but  which  place, 
while  intended  for  a  street,  had  not  been  opened  or  graded  by  the  cityt 
and  while  so  crossing  was  struck  by  an  engine,  it  was  hfld  that  plaintiff 
was  a  trespasser  and  was  guilty  of  negligence  in  being  on  the  track,  and 
nonsuit  should  have  been  granted. 

Motion  for  a  new  trial  on  exceptions,  ordered  to  be  heard  at 
the  General  Term  in  the  first  instance. 

*'  The  action  was  brought  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff,  by  reason  of  the  negligence  of 
the  defendant.  It  was  tried  before  one  of  the  justices  of  this 
court  and  a  jury,  at  the  Albany  Circuit,  in  June,  1873. 

"At   the  close   of   the  plaintiff's  testimony   the   defendant's 

counsel  moved  for  a  nonsuit  on  the  following  grounds: 

•*  First.  No  negligence  has  been  shown  on  part  of  defendant. 
Vol.  XII  — 25 
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"  Second.  The  evidence  shows  that  the  plaintiff's  injury  was 
caused  or  contributed  to  by  his  own  negligence. 

"  Third.  That  the  plaintiff  was  improperly  on  the  track  of  the 
defendant;  that  he  was  not  using  it  for  the  purpose  of  a  crossing, 
but  was  using  it  for  his  own  convenience,  and  without  the  con- 
sent or  permission  of  defendant,  and  cannot,  therefore,  maintain 
this  action. 

**  At  the  close  of  the  whole  case  the  motion  for  nonsuit  was 
renewed  upon  the  grounds  stated  before,  and  upon  the  further 
ground  that  it  appeared  affirmatively  that,  at  the  time  of  this 
accident,  the  city  had  done  nothing  to  throw  the  street  open  to 
the  public,  and  had  not  graded  it,  and  it  was  not  in  a  condition 
to  be  used  as  a  street,  and  that  the  city  had  not  at  that  time 
become  entitled  to  cross  the  lands  of  the  defendant.  The  judge 
denied  the  motion,  and  the  defendant'^ counsel  duly  excepted." 

The  court,  among  other  things,  charged  that  "  if  persons  were 
passing  and  repassing  there,  going  to  Dedrick's  and  to  the 
Observatory,  and  to  the  Tivoli  Hollow,  then  it  is  undoubtedly 
true  that  the  defendant  should  exercise  care,  as  plaintiff  claims;  ** 
to  which  the  defendant  excepted. 

"  The  defendant's  counsel  asked  the  court  to  charge  that  the 
place  where  plaintiff  was  injured  was  not  a  highway,  and  the 
court  so  charged. 

**  Defendant's  counsel  asked  the  court  to  charge  that  the  pub- 
lic had  no  right  to  use  the  land  of  the  defendant,  at  the  place 
where  plaintiff  was  injured.  The  court  said:  *As  an  abstract 
proposition,  you  are  right;  but  if  they  were  in  the  habit  of  cross- 
ing and  recrossing  upon  that  track,  they  were  bound  to  use  care 
and  caution  in  running  at  that  point.' 

Defendant's  counsel  excepted  to  the  qualification. 
Defendant's  counsel  asked  the  court  to  charge  that  the  plain- 
tiff had  no  right  to  be  upon  defendant's  track  at  the  place  where 
he  was  injured.  The  court  said :  *  That  is  true,  with  the  quali- 
fication I  have  already  stated. '  Defendant's  counsel  excepted 
to  the  refusal  and  qualification. 

**  Defendant's  counsel  requested  the  court  to  charge  that  the 
defendant  owed  no  duty  to  plaintiff,  except  to  do  him  no  inten- 
tional wrong  or  injury,  under  the  evidence,  and  the  court  so 
charged. 

**The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $i,ooo, 
and  the  court  ordered  that  the  bill  of  exceptions  to  be  made  be 
first  hearcl  at  General  Term."    Judgment  reversed. 


<  < 
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Matthew  Hale,  for  defendant. 

Henry  Smith,  for  plaintiff. 

Miller^  P.  J.  —  The  plaintiff  was  injured  while  crossing  the 
track  of  the  defendant's  railroad,  within  the  corporate  limits 
of  the  city  of  Albany.  The  plaintiff  was  a  mechanic,  and  upon 
returning  home  from  his  work,  on  the  evening  of  the  day  upon 
which  the  accident  occurred  proceeded  down  some  steps  to  the 
railroad  track  of  defendant,  walked  along  on  the  east  side  of  the 
track  upon  a  sidewalk,  and  then,  because  it  was  bad,  took  the 
middle  of  the  east  track,  some  fifty  or  sixty  feet  towards  Albany, 
until  he  came  to  a  malthouse ;  then  crossed  over  to  the  west 
track,  where  two  tracks  came  near  together,  and  to  about  the 
middle  of  what  was  claimed  to  be  a  street,  where,  after  looking 
to  see  if  trains  were  approaching,  he  turned  to  look  towards 
Schenectady,  when  an  engine  came  along,  caught  him  on  the 
left  arm,  by  the  part  of  the  machine  at  the  side,  knocked  him 
down  across  the  track,  when  the  wheel  ran  over  his  left  leg  and 
cut  it  off.  At  the  place  where  the  plaintiff  was  injured  proceed- 
ings had  been  taken  to  lay  out  a  street ;  awards  had  been  made 
to  the  owners  of  the  land,  and  all  but  the  defendant  had  paid. 
There  was  proof  to  show  that  the  alleged  street  was  being  graded, 
and  that  the  teams  working  on  it  passed  through.  It  appeared, 
however,  that  the  city  had  not  done  any  work  in  opening  or 
grading  the  street,  or  in  taking  possession  of  the  railroad  over 
which  it  was  located,  but  there  was  evidence  that  people  had  been 
in  the  habit  of  passing  and  repassing  on  foot,  to  and  from  the 
Observatory  and  to  Tivoli  Hollow  and  Dedrick's  by  a  footpath. 
I  think  the  court  erred  in  refusing  the  motion  for  a  nonsuit.  It 
is  apparent  that  there  was  no  highway  or  street  laid  out  where 
the  accident  occurred.  This  was  very  properly,  I  think,  assumed 
by  the  judge  in  his  charge,  as  the  case  is  entirely  destitute  of  any 
evidence  showing  that  such  was  the  fact. 

The  question  then  arises,  whether  the  use  of  the  defendant's 
land  for  passing  and  repassing  in  the  manner  stated  was  of  such 
a  character  as  to  give  the  plaintiff  and  other  parties  a  right  which 
imposed  upon  the  defendant  the  duty  of  exercising  care  and 
caution  towards  strangers  who  choose  to  trespass  upon  defend- 
ant's land.  I  am  not  aware  of  any  legal  principle  upon  which 
any  such  right  can  be  upheld.  The  defendant  had  an  exclusive 
right  to  the  use  of  its  track  at  the  place  where  the  plaintiff  was 
injured.  The  plaintiff  was  there  without  any  authority  whatever, 
and    was,   therefore,    guilty   of    negligence    in    being    on    the 
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track  at  the  time,  which  negligence  contributed  to  the  injury, 
and  should  have  been  a  ground  for  nonsuit. 

The  fact  that  other  persons  were  in  the  practice  of  passing  at 
the  place  named  did  not  of  itself  confer  any  right  upon  the  plain- 
tiff or  impose  any  additional  duty  upon  the  defendant,  and  the 
court  was  clearly  wrong  in  charging  to  the  contrary  in  effect. 
No  right  of  the  public  can  be  acquired  in  such  a  manner ;  at  least, 
without  evidence  of  notice,  and  acquiescence  afterward.  If  such 
a  theory  could  be  permitted  to  prevail,  railroad  corporations 
might  be  subjected  to  serious  liabilities,  without  their  knowledge 
or  consent,  by  the  action  of  individuals,  assuming  to  establish 
rights  which  are  entirely  unauthorized.  I  do  not  understand 
that  they  owe  any  duty,  even  to  the  owner  of  a  private  right  of 
way,  through  which  they  pass,  which  calls  upon  them  to  exercise 
care  in  the  running  of  their  trains,  much  less  should  it  be  imposed 
near  a  populous  city  where  trespassers  expose  themselves  to 
injury  without  license.  They  are  not  bound  to  look  out  for 
those  who,  without  a  particle  of  right,  intrude  upon  their  tracks. 
Such  an  act  is  unlawful  and  not  to  be  expected,  and  it  matters 
not  whether  the  population  be  large  or  small,  the  rule  of  law  is 
unswerving  and  cannot  be  changed  to  meet  the  exigencies  of 
varying  circumstances,  which  may  attend  unlawful  trespassers 
upon  their  property.  It  is  enough,  in  this  case,  to  defeat  plain- 
tiff's action  that  the  plaintiff  was  on  defendant's  track  without 
license  or  permission,  and  with  no  proof  to  show  that  he  was 
invited,  or  that  any  of  the  defendant's  officers  or  employees  had 
knowledge  that  it  was  appropriated  to  any  such  use.  The  prin- 
ciple stated  is  fully  upheld  in  Phila.  &  Reading  R.  R.  Co.  v. 
Hummell,  44  Pa.  St.  375-379,  380.  See  also  Bush  v.  Brainard, 
I  Cow.  78. 

Even  if  there  was  any  evidence  from  which  a  license  might  be 
inferred,  and  the  plaintiff  was  not  a  trespasser,  such  license  cre- 
ated no  legal  right  and  imposed  no  duty  upon  the  defendant, 
except  the  general  duty  which  every  man  owes  to  others,  to  do 
them  no  intentional  wrong  or  injury.  (Nicholson  v,  Erie  R.  R. 
Co.,  41  N.  Y.  530.)  The  court  charged  in  accordance  with  this 
proposition,  which  of  itself,  I  think,  authorized  a  nonsuit  (i). 

I.  See  Nicholson  v.  Erie  R'y  Co.,  crossing  without  objection,  was  struck 

41  N.  Y.  525.  where  plaintiff 's  intestate,  by  train;  held,  railroad  not  bound  to 

on  stormy  night,  while  crossing  branch  protect  person  while  crossing  at  such 

track  on  premises  of  another  corpora-  place;  judgment  for  plaintiff  for$i,8oo 

tion,  where  persons  were  in  habit  of  reversed. 
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The  court  was  in  error  in  the  refusal  to  charge  the  various 
requests  made  by  the  defendant's  counsel,  which  it  did  not 
charge,  and  for  these  errors,  as  well  as  the  refusal  to  nonsuit,  a 
new  trial  must  be  granted,  with  costs  to  abide  the  event. 

New  trial  granted,  with  costs  to  abide  the  event. 


MALLOY  V.  STATEN  ISLAND  RAPID  TRANSIT 

RAILROAD  COMPANY. 

Supreme  Caurt^  New  York^  Second  Department^  May  Term^  18^4. 

[Reported  in  78  Hun.  166.] 

WHEN  PERSON  ON  WHARF  IS  A  TRESPASSER.  —  A  wharf  inclosed  from 
the  street  and  alleged  in  the  complaint  to  be  occupied  by  the  defendant,  in 
the  absence  of  any  evidence  as  to  the  source  of  the  defendant's  title  will 
be  assumed  to  be  private  property,  and  one  who  gains  access  thereto  with- 
out authority  must  be  treated  as  a  trespasser  (i). 

PERSON  ON  WHARF  INJURED  BY  FERRY  BOAT  ENTERING  ADJOIN- 
ING  SLIP.  —  Where  the  plaintiff  gained  access  to  the  wharf  from  adjoining 
property  and  while  seated  on  the  edge  next  a  ferry  slip  belonging  to  the 
defendant  was  crushed  by  the  side  of  the  slip  being  forced  against  his  legs 
by  the  defendant's  ferry  boat  entering  the  slip,  the  company  not  having 
any  notice  that  he  was  there,  was  not  liable  for  the  injuries. 

Appeal  by  the  plaintiff,  James  Malloy,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  County  of  Kings  on  the  15th  day  of 
November,  1893,  upon  a  dismissal  of  the  complaint  directed  by 
the  court  after  a  trial  at  the  Kings  County  Circuit.  The  facts 
appear  in  the  opinion.    Judgment  affirmed. 

Benedict  &  Benedict,  for  appellant. 

Tracy,  Boardman  &  Platt,  for  respondent. 

Brown,  P.  J.  -^  The  plaintiff  in  this  action  received  injuries 
under  peculiar  circumstances. 

On  the  19th  day  of  August,  1891,  he  went  upon  a  wharf  occu- 
pied by  the  defendant  in  the  city  of  New  York  to  fish.  East  of 
the  wharf  was  a  ferry  slip  also  occupied  by  the  defendant.  The 
slip  was  constructed  of  piles  driven  into  the  bottom  of  the  river 
and  planked  on  the  inside. 

X.  As  to  trespasser  on  railroad  right  of  way,  see  Matze  v,  N.  Y.  Central  R.  R. 
Co.,  I  Hun,  417,  preceding  case  reported. 
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The  west  side  of  the  track  was  about  five  feet  from  these  at 
side  of  the  wharf,  and,  into  that  place  plaintiff  dropped  his  fish 
line  and  sat  down  on  the  edge  of  the  wharf  with  his  legs  over 
the  side. 

A  ferryboat  entering  the  slip  struck  against  the  rack,  forcing 
it  over  towards  the  dock,  and  plaintiff's  legs  were  caught  and 
crushed  between  the  rack  and  dock. 

The  foundation  of  the  appellant's  argument  for  a  reversal  of 
this  judgment  is  that  the  wharf  where  the  accident  occurred  is  a 
public  street.  I  am  unable  to  find  in  the  case  any  foundation 
for  this  claim. 

The  complaint  alleges,  and  the  answer  admits,  that  the  defend- 
ant **  is  the  owner  of  a  franchise  under  which  it  operates  a  ferry 
between  Staten  Island  and  New  York  *  *  *  and  *  *  * 
the  lessee  and  occupant  of  a  wharf  and  ferry  slip  in  the  East 
river,"  etc. 

The  source  of  defendant's  title  is  not  shown,  nor  does  it  appear 
that  the  wharf  is  at  the  river  end  of  any  street  of  the  city.  On 
the  contrary,  it  does  appear  that  it  was  shut  off  from  the  street 
in  front  of  it  by  a  solid  building,  and  access  was  had  to  it  through 
gates  controlled  by  the  defendant.  The  only  access  to  it  was 
through  this  gate  or  over  property  of  other  persons. 

A  public  street  leased  to  and  occupied  by  a  private  individual, 
and  from  which  the  public  was  excluded,  as  they  appear  to  have 
been  from  this,  would  be  an  anomaly.  Omitting  any  reference 
to  the  legislation  with  reference  to  the  water  front  of  the  city  of 
New  York  along  the  shores  of  the  Hudson  and  East  rivers,  it  is 
sufficient  to  say  that  numerous  piers  about  the  city  are  now  made 
the  subject  of  private  ownership  and  control.  The  general  course 
of  legislation  upon  this  subject  is  set  forth  quite  fully  in  recent 
cases  in  the  Court  of  Appeals.  Langdon  v.  The  Mayor,  93  N. 
Y.  129;  Williams  v.  The  Mayor,  105  Id.  419;  Kingsland  v.  The 
Mayor,  no  Id.  569. 

While  originally  the  wharves  and  exterior  streets  which  were 
constructed  at  the  expense  of  or  by  riparian  owners  were  made 
public  and  open  to  the  commerce  of  the  port  and  the  free  access 
of  the  people,  later  legislation  has  modified  the  prohibitions  and 
restraints  of  the  earlier  law.  And  now  many  of  the  piers  and 
wharves  on  the  river  front  are  occupied  by  steamship  and  railroad 
companies  and  by  private  individuals  by  titles  which  are  for  the 
time  being  practically  that  of  private  ownership. 
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Under  the  allegations  and  admissions  of  the  pleadings,  and  in 
the  absence  of  any  evidence  as  to  the  source  or  character  of  the 
defendant's  title,  we  must  assume  that  the  wharf  in  question  was 
a  private  pier.  It  was  inclosed  from  the  street,  and  the  plaintiff 
had  no  right  there.  The  defendant  had  no  notice  that  he  was 
there  and  was  under  no  duty  or  obligation  to  him  in  reference  to 
the  management  of  its  boat.  He  went  upon  the  wharf  in  a 
roundabout  way,  getting  access  from  adjoining  property,  and 
must  be  treated  as  a  trespasser. 

Under  such  circumstances  there  was  no  negligence  upon  the 
part  of  the  defendant,  and  the  complaint  was  properly  dismissed. 
Victory  v.  Baker,  6^  N.  Y.  366;  Larmore  v.  Crown  Point  Iron 
Co.,  101  N.  Y.  391. 

The  judgment  should  be  affirmed,  with  costs.  PRATT  and 
Dykman,  JJ.,  concurred. 


LYONS,  Adm'r,  v.  second  AVENUE   RAILROAD 

COMPANY. 

Supreme  Courts  New  York^  First  Department^  October  Term^  1^95* 

[Reported  in  89  Hun,  374.] 

WOMAN  RUN  OVER  — INJURIES  RESULTING  IN  DEATH —QUESTION 
FOR  JURY.  —  In  an  action  10  recover  damages  for  the  death  of  plaintifif' b 
intestate  who,  while  walking  on  the  sidewalk,  was  knocked  down  and 
injured  by  a  team  which  escaped  defendant's  driver,  the  injuries  sustained 
resulting  in  death  induced,  as  alleged,  by  the  shock  from  the  accident,  the 
immediate  cause  of  death  being  Bright's  disease,  the  question  at  issue  being 
whether  the  accident  was  the  cause  of  death  of  plaintiff's  intestate,  and  a 
number  of  medical  v^itnesses  having  been  called  on  both  sides,  it  was  held^ 
that  the  question  whether  the  iAjury  was  the  cause  of  death  was  a  fair 
question  for  the  jury,  and  verdict  for  plaintiff  would  not  be  disturbed  (i). 

DAMAGES.  —  Where  deceased,  a  woman  sixty-seven  years  old,  was  at  the 
time  of  accident  in  good  health  and  performed  all  labors  in  plaihtiff*s  house- 
hold, a  verdict  for  $5,000  damages  was  not  excessive. 

Appeal  by  the  defendant,  the  Second  Avenue  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  County  of  New 
York  on  the  30th  day  of  January,  1895,  upon  the  verdict  of  a 
jury  rendered  after  a  trial  at  the  New  York  Circuit,  and  also 

I.  The  Lyons  case  (the  case  at  bar),  was  affirmed,  without  opinion,  in  153 
N.  Y.  654. 
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from  an  order  entered  in  said  clerk's  office  on  the  7th  day  of 
February,  1895,  denying  the  defendant's  motion  for  a  new  trial  gJ 

made  upon  the  minutes.  The  facts  sufficiently  appear  in  the 
opinion.    Judgment  for  $5^000  affirmed, 

Payson  Merrill  and  George  C.  Holt,  for  the  appellant. 

Sumner  B.  Stiles  and  Francis  L.  Wellman,  for  the 
respondent. 

Follett^  J.  —  This  action  was  begun  July  28,  1894,  to  recover 
damages  resulting  from  the  decedent's  death,  caused,  it  is 
alleged,  by  the  negligence  of  the  defendant  and  of  its  employee. 

The  defendant  on  this  appeal  does  not  challenge  the  finding 
of  the  jury  that  the  decedent  was  injured  September  8,  1892,  by 
the  negligence  of  the  defendant  and  of  its  servant,  and  that  she 
did  not  by  any  act  or  omission  contribute  to  the  accident.  There 
was  no  conflict  in  the  evidence  in  respect  to  the  accident,  its 
cause  or  the  decedent's  conduct,  on  the  occasion.  None  of  the 
exceptions  taken  to  the  charge  or  to  the  rulings  upon  the  admis- 
sion or  exclusion  of  evidence  are  questioned,  and  we  are  asked 
to  reverse  the  judgment  solely  on  the  grounds:  i.  That  the  acci- 
dent was  not  the  cause  of  death;  2,  that  the  damages  awarded, 
$5,000,  were  excessive. 

September  8,  1892,  the  decedent,  while  walking  on  the  side- 
walk of  East  Twenty-eighth  street,  was  knocked  down  and 
injured  by  a  team  which  escaped  from  the  defendant's  driver  (i). 
Her  right  leg  was  considerably  injured  —  to  such  an  extent  that 
she  never  fully  recovered  from  its  effects  —  and  she  sustained  so 
severe  a  shock  that  she  remained  in  a  semi-unconscious  condition 
for  two  or  three  days.  At  this  time  the  decedent  was  sixty-three 
years  of  age.  and  had,  before  the  accident,  been  possessed  of 
good  health,  but  from  the  time  df  the  accident  to  May  2,  1893, 
when  she  died,  she  was  in  feeble  health.  The  immediate  cause 
of  her  death  was  Bright's  disease,  induced,  it  is  asserted,  by  the  ' 

shock.  The  physician  who  attended  the  decedent  during  her 
last  illness,  and  had  been  the  family  physician  for  a  year  or  more 
preceding  the  accident,  testified  that  the  disease  of  which  she 
died  was  traceable  to  and  caused  by  the  injury.  Another  physi- 
cian, an  instructor  for  seven  years  at  the  College  of  Physicians 
and  Surgeons  at  Columbia  College,  testified  that  in  his  opinion 
the  accident  caused  the  disease  of  which  she  died.     A  physician, 

I.  See  notes  of  New  York  cases,  following  the  case  at  bar,  relating  to  pe- 
destrians crossing  steam  and  street  railroad  tracks,  run-over  cases,  etc. 


\ 
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who  had  been  employed  by  the  defendant  in  its  accident  cases 
for  two  years,  testified  that  he  saw  the  decedent  four  days  after 
her  injury;  that  he  found  three  contused  and  lacerated  wounds 
on  her  right  leg  below  the  knee.  He  testified  that  he  saw  no 
evidence  that  the  patient  was  suffering  from  shock,  but  noticed 
that  her  legs  were  swollen,  but  that  the  swelling  could  not,  in 
his  opinion,  have  been  produced  by  the  injury.  He  said  that, 
in  his  opinion,  the  decedent  then  had  chronic  Bright's  disease 
and  died  from  its  effects,  and  that  the  disease  was  not  caused  by 
the  injury.  A  physician  who  has  been  a  professor  of  clinical 
medicine  and  therapeutics  for  several  years  was  called  by  the 
defendant  and  testified  as  an  expert  that,  in  his  opinion,  founded 
upon  the  evidence,  the  injury  was  not  the  cause  of  the  disease  of 
which  the  woman  died.  This  witness  had  never  seen  the  patient. 
Each  side  swore  the  same  number  of  medical  witnesses,  but  those 
sworn  in  behalf  of  the  plaintiff  had  the  best  means  of  knowing 
the  facts  and  forming  an  opinion,  and  their  opinions  were  sup- 
ported by  the  evidence  of  the  plaintiff  in  respect  to  the  previous 
good  health  of  his  wife.  We  think,  under  the  evidence,  that  the 
question  whether  the  injury  was  the  cause  of  death  was  a  fair 
question  for  the  jury,  and  that  its  verdict  cannot  be  disturbed. 
Nor  do  we  think  the  verdict  should  be  set  aside  because  the 
damages  were  excessive.  The  decedent  was  sixty-three  years  of 
age,  in  good  health,  and  performed  all  of  the  labors  in  plaintiff's 
household.  She  left  her  husband  and  one  unmarried  daughter, 
of  full  age,  her  only  next  of  kin,  the  three  before  her  death  livirg 
together  as  one  family.  The  daughter,  before  her  mother's 
illness,  had  employment  elsewhere.  The  estimate  of  the  dam- 
ages sustained  in  such  cases  is  necessarily  based  upon  probabili- 
ties, and  can  never  be  ascertained  with  accuracy  or  to  the  satis- 
faction of  both  parties.  Under  the  decisions  of  this  court,  we 
cannot  reverse  the  judgment  and  set  aside  the  verdict  upon  the 
ground  that  the  damages  awarded  were  excessive. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

NOTES  OF  NEW  YORK  CASES  RELATING  TO  ACCIDENTS 
AT  CROSSINGS,  COLLISIONS,  AND  RUN-OVERS. 

Among  the  numerous  decisions  in  New  York  relating  to  Accidents 
TO  Pedestrians  at  Crossings,  Collisions  with  Street  Cars  and 
Vehicles,  Run-over  Accidents  (other  than  the  cases  reported  in 
this  volume  of  Am.  Neg.  Cas.)  are  the  following: 
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Pedestrians  injured  on  steam  railroad  tracks. 

Injured  or  killed  by  train  at  street  crossing. 

Wilds  v,  Hudson  River  R.  R.  Co.,  24  N.  Y.  430,  plain  tiff  *s 
intestate  run  over  by  train  at  street  crossing  while  crossing  track; 
failure  to  look  for  approaching  train;  judgment  for  plaintiff  for 
^,000  reversed;  contributory  negligence. 

See  also  subsequent  appeal  in  the  Wilds  case,  29  N.  Y.  315,  where 
judgment  of  nonsuit  was  affirmed. 

Bernhard  v.  Rensselaer  &  Saratoga  R.  R.  Co.,  i  Abb.  Ct. 
App.  Dec.  131,  plaintiff's  intestate  run  over  by  engine  passing  sta- 
tion platform  at  street  crossing;  judgment  for  plaintiff  for  $4,000 
affirmed. 

Maginnis  V,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  52  N. 
Y.  215,  woman  struck  and  killed  at  street  crossing  by  slowly  back- 
ing train  moving  along  street  without  light;  judgment  for  $3,500 
affirmed. 

Heaney  v.  Long  Island  R.  R.  Co.,  112  N.  Y.  122,  struck  and 
killed  by  train  at  street  crossing;  judgment  for  plaintiff  reversed,  it 
being  held  negligent  to  cross  track  in  cloud  of  smoke. 

See  also  McNamara  v,  N.  Y.  Central  &  Hudson  River  R.  R. 
Co.,  136  N.  Y.  650,  where  woman  was  killed  at  crossing  by  backing 
engine,  smoke  preventing  clear  view  of  track;  judgment  on  verdict 
for  plaintiff  for  $5,000  affirmed. 

Feeney  v.  Long  Island  R.  R.  Co,  116  N.  Y.  375,  person  with 
umbrella  up,  crossing  track  at  street  crossing,  struck  by  descending 
gate;  judgment  for  plaintiff  for  $700  affirmed. 

Oldenburg  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  124 
N.  Y.  414,  person  killed  by  locomotive  at  street  crossing;  contribu- 
tory negligence  for  jury;  judgment  for  plaintiff  for  $2,500  affirmed. 

WiwiROwsKi  V,  Lake  Shore  &  Michigan  Southern  R.  R.  Co., 
124  N.  Y.  420,  person  walking  with  his  wife,  across  track  at  night,  run 
over  and  killed  at  street  crossing  by  backing  train;  no  evidence  that 
deceased  looked  for  trains;  contributory  negligence;  judgment  for 
plaintiff  for  $2,500  reversed  (58  Hun,  40,  reversed),  the  court  holding 
that  nonsuit  should  have  been  granted. 

The  Supreme  Court  in  the  Wiwirowski  case,  58  Hun,  40,  on 
appeal  from  trial  court,  said  (in  affirming  the  judgment)  that:  **  The 
only  substantial  controversy  on  this  appeal  is  whether  the  deceased 
was  guilty  of  contributory  negligence,  and  whether  the  cause  was  so 
barren  of  proof  upon  that  question  as  to  require  that  the  plaintiff 
should  have  been  nonsuited  or  that  a  verdict  should  have  been 
directed  in  favor  of  the  defendant.  In  Parsons  v.  N.  Y.  Central  & 
H.  R.  R.  R.  Co.,  113  N.  Y.  355,  364,  the  rule  is  thus  stated  by  the 
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judge  delivering  the  opinion,  *  The  question  is  whether  the  injured 
party,  under  all  the  circumstances  of  the  case,  exercised  that  degree 
of  care  and  caution  which  prudent  persons  of  ordinary  intelligence 
usually  exercise  under  like  circumstances.  This  rule  must  in  all 
cases,  except  those  marked  by  gross  and  inexcusable  negligence^  render 
the  question  involved  one  of  fact  for  the  jury.'  "  All  the  more 
recent  cases  are  to  the  same  effect.  Galvin  v.  Mayor  of  New  York, 
112  N.  Y.  223;  Palmer  v.  Bearing,  93  N.  Y.  7;  Hourney  v.  Brook- 
lyn City  R.  R.  Co.,  27  N.  Y.  St.  Rep.  49;  Beckwith  v,  N.  Y.  C.  & 
H.  R.  R.  Co.,  28  N.  Y.  St.  Rep.  130;  Tolman  v.  Syracuse,  Bing..& 
N.  Y.  R.  Co.,  98  N.  Y.  203;  Cowan  v.  Third  Ave.  R.  R.  Co.,  31  N. 
Y.  St.  Rep.  145.  The  evidence  in  this  case  required  a  submission 
of  this  question  to  the  jury.*'     *     ♦     * 

Mehegan  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  125  N. 
Y.'768,  train  in  plain  sight,  but  person  not  looking  for  same  struck 
and  killed  by  it  at  street  crossing;  judgment  for  plaintiff  reversed. 

Injured  or  killed  at  country  crossing. 

ScAGGS  V,  Del.  &  Hudson  Canal  Co.,  145  N.  Y.  201,  action  for 
damages  for  death  of  plaintiff's  intestate  who,  while  waiting  at 
village  crossing  for  train  to  pass,  the  gates  being  down,  was  struck 
by  a  horse  attached  to  a  wagon  which  was  also  waiting  to  cross  the 
track,  the  horse  becoming  frightened  at  the  noise  of  steam  from 
locomotive;  deceased  was  warned  by  driver  of  danger  but.  paid  no 
attention;  judgment  of  nonsuit  affirmed  (reversing  74  Hun,  198, 
granting  new  trial). 

See  also  Borst  v.  Lake  Shore  &  Michigan  So.  R'y  Co.,  4  Hun, 
346,  affirmed  in  66  N.  Y.  639,  a  case  somewhat  similar  to  the  Scaggs 
case,  supra^  where  judgment  for  plaintiff  for  $500  was  affirmed. 

Warner  v,  N.  Y.  Central  R.  R.  Co.,  44  N.  Y.  465,  person  injured 
at  country  crossing;  judgment  for  plaintiff  for  $5,000  reversed  for 
erroneous  instructions  as  to  duty  of  railroad  company  at  crossings, 
it  being  held  that  a  railroad  company  has  the  right  of  way  at  cross- 
ings, and  that  no  duty  is  required  to  run  its  trains  slowly  at  country 
crossings. 

Injured  or  killed  at  railroad  crossings, 

Ernst  v.  Hudson  River  R.  R.  Co.,  35  N.  Y.  9,  plaintiff's  intestate 
crossing  track  killed  by  locomotive;  questions  of  negligence  of 
parties  for  jury;  judgment  of  nonsuit  reversed. 

See  former  appeal  in  the  Ernst  case,  24  How.  Pr.  97.  See  also 
third  appeal  in  the  Ernst  case,  39  N.  Y.  61,  where  judgment  for 
plaintiff  for  $5,000  was  affirmed. 


396  AMERICAN  Negligence  Cases. 

Cook  v.  N.  Y.  Central  R.  R.  Co.,  i  Abb.  Ct.  App.  Dec.  432, 
plaintiff's  intestate  killed  at  crossing  by  backing  train;  conflicting 
evidence  as  to  signals,  etc. ;  error  to  nonsuit. 

Havens  v.  Erie  R'y  Co.,  41  N.  Y.  296,  plaintiff's  intestate  killed 
at  crossing;  signals  not  given;  judgment  for  plaintiff  for  $1,300 
reversed,  traveler  not  being  excused  from  duty  of  looking  and 
listening  for  trains  before  crossing  track  because  of  failure  of  rail- 
road company  to  give  statutory  signals. 

See  also  Baxter  v,  Troy  &  Boston  R.  R.  Co.,  41  N.  Y.  502, 
where  judgment  for  plaintiff  for  $600  was  reversed,  omission  of  rail- 
road company  to  give  statutory  signals  not  excusing  traveler  from 
looking  and  listening  for  train  at  crossing. 

Gorton  v,  Erie  R'y  Co.,  45  N.  Y.  660,  person  crossing  track 
without  looking  for  train  struck  by  train  at  crossing;  judgment  for 
plaintiff  for  $1,000  reversed. 

See  also  Levy  v.  Great  Western  R.  R.  Co.,  48  N.  Y.  675,  where 
judgment  for  plaintiff  for  $3,500  was  reversed  on  grounds  stated  in 
the  Gorton  case,  supra. 

Kelly  v.  Long  Island  R.  R.  Co.,  47  N.  Y.  657,  injured  at  cross- 
ing; judgment  for  plaintiff  for  $5,000  affirmed. 

Madden  v,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  47  N.  Y. 
665,  woman  killed  by  train  at  crossing;  negligence  to  cross  when 
approaching  train  is  seen;  judgment  for  plaintiff  for  $2,000  reversed. 

Welch  v.  N.  Y.  Central  R.  R.  Co.,  53  N.  Y.  610,  person  killed 
at  crossing;  judgment  for  plaintiff  for  $3,500  affirmed. 

Hackford  V,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  53  N. 
Y.  654,  person  killed  by  train  at  crossing;  judgment  for  plaintiff  for 
$2,500  affirmed. 

Roach  v.  Flushing  &  N.  S.  R.  R.  Co.,  58  N.  Y.  626,  person  struck 
by  train  at  crossing;  failure  to  signal;  judgment  for  plaintiff  for 
$500  affirmed. 

McGrath  V,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  59  N. 
Y.  468,  person  struck  by  train  at  crossing;  judgment  for  plaintiff 
reversed ;  erroneous  admission  of  evidence  as  to  absence  of  flagman 
at  crossing,  as  absence  did  not  excuse  plaintiff's  duty  of  looking  for 
train. 

See  also  6^  N.  Y.  522,  where  judgment  for  defendant  in  the 
McGrath  case  was  reversed. 

Mitchell  v.  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  64  N. 
Y.  655,  woman  killed  at  crossing;  contributory  negligence;  nonsuit 
affirmed. 

Pakalinsky  V,  N.  Y.  Central  &  Hudson  River  R.  R.  Co.,  82  N. 
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Y.  424,  struck  by  engine  at  crossing;  foot  caught  between  rail  and 
planking;  person  saw  approaching  train,  but  took  risk  of  crossing; 
judgment  for  plaintiff  reversed. 

Injured  or  killed  on  railroad  track. 

Newson  V,  N.  Y.  Central  R.  R.  Co.,  29  N.  Y.  383,  team  fright- 
ened by  noise  of  train  backing  down  on  side  track,  and  plaintiff's 
intestate,  who  was  unloading  gravel  from  defendant's  car  on  another 
track,  in  attempting  to  control  horses,  received  fatal  injuries;  judg- 
ment for  plaintiff  for  $2,000  affirmed. 

Stinson  v.  N.  Y.  Central  R.  R.  Co.,  32  N.  Y.  333,  person  load- 
ing car  killed  by  train  suddenly  backing  against  car;  judgment  for 
plaintiff  for  $2,500  affirmed. 

Wilcox  v.  Rome,  Watertown  &  Ogdensburg  R.  R.  Co.,  39  N. 
Y.  358,  plaintiff's  intestate  walking  alongside  track  at  city  crossing 
struck  by  train;  failure  to  give  statutory  signals  does  not  give 
traveler  right  to  assume  that  train  is  not  coming;  judgment  for 
plaintiff  for  $1,500  reversed. 

Harty  V,  Central  R.  R.  Co.  of  New  Jersey,  42  N.  Y.  468,  plain- 
tiff's intestate  walking  along  track  struck  and  killed  by  train;  negli- 
gence to  go  on  railroad  track  without  looking  for  trains;  statutory 
duty  of  railroad  company  to  give  signals  at  crossings  applies  to 
travelers  on  highways,  not  to  persons  walking  on  track;  judgment 
for  plaintiff  for  $2,750  reversed  and  judgment  absolute  for  defendant. 

In  Eckert  V,  Long  Island  R.  R.  Co.,  43  N.  Y.  502,  where  plain- 
tiff's intestate,  in  attempting  to  save  life  of  a  child  who  was  on  rail- 
road track  while  train  was  approaching  at  a  rapid  rate  of  speed,  was 
killed  by  the  train,  not  being  able  to  get  clear  of  track  in  time  to 
save  himself,  although  child  was  saved,  it  was  held  that  it  is  not 
negligence  to  put  self  in  danger  in  attempt  to  save  life,  and  judg- 
ment for  plaintiff  for  $3,500  was  affirmed. 

Van  Schaick  v.  Hudson  River  R.  R.  Co.,  43  N.  Y.  527,  plain- 
tiff's intestate,  after  getting  off  defendant's  train,  walking  on  main 
track  and  getting  behind  cars  on  side  track,  and  while  standing 
there  struck  by  backing  cars;  railroad  not  liable;  judgment  for 
plaintiff  for  $5,000  reversed. 

DoRMAN  V.  Broadway  R.  R.  Co.,  117  N.  Y.  655,  person  acci- 
dentally falling  on  track  run  over  and  killed  by  train;  judgment  for 
plaintiff  reversed. 

Haines  v.  New  York  Central  &  Hudson  River  R.  R.  Co.,  145 
N.  Y.  235,  person  walking  alongside  of  railroad  track  at  crossing 
struck  by  train  and  fatally  injured;  judgment  for  plaintiff  affirmed. 
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Bun  over  by  street  ears. 

Injured  on  street  car-tracks, 

Whitaker  v.  Eighth  Ave.  R.  R.  Co.,  51  N.  Y.  295,  person  run 
over  by  defendant's  street  car;  judgment  for  plaintiff  for  $2,500 
reversed. 

See  also  Unger  v,  Forty-Second  &  Grand  Street  Ferry  R'y 
Co.,  51  N.  Y.  497,  person  run  over  by  street  car;  judgment  for 
defendant,  reversing  verdict  for  plaintiff  for  $5,000. 

LuBY  V.  Hudson  River  R.  R.  Co.,  17  N.  Y.  131,  run  over  by 
defendant's  car  in  street;  judgment  for  plaintiff  for  $2,000  reversed, 
it  being  held  that  the  driver's  statement  given  not  at  time  of,  but 
after  the  accident,  was  not  admissible  against  defendant. 

Haggerty  v.  Brooklyn  City  &  Newtown  R.  R.  Co.,  61  N.  Y. 
624,  run  over  by  street  car;  judgment  for  plaintiff  for  $3,000 
affirmed. 

McClain  v.  Brooklyn  City  R.  R.  Co.,  116  N.  Y.  459,  person 
crossing  street,  having  looked  to  see  if  safe  to  cross,  struck  by 
street  car;  judgment  for  plaintiff  for  $6,000  affirmed. 

SiLBERSTEIN   V,  HOUSTON,  WeST  StREET    &    PaVONIA  FeRRY  R.   R. 

Co.,  117  N.  Y.  293,  person  crossing  street  slipping  on  ice  and  run 
over  by  horse  car;  erroneous  admission  of  evidence  as  to  failure  to 
remove  ice;  judgment  for  plaintiff  for  $15,000  reversed. 

Pedestrians  injured  at  crossings  or  on  tracks  {steam  and  street  rail" 
roads). 

In  addition  to  the  cases  already  reported  or  noted  in  this  volume 
of  Am.  Neg.  Cas.,  see  the  following: 

Calligan  v,  N.  Y.  Central  &  H.  R.  R.  Co.,  59  N.  Y.  651  (killed  at 
street  crossing);  Cordell  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  64 
N.  Y.  535,  70  N.  Y.  119,  75  N,  Y.  330,  79  N.  Y.  636  (killed  at  farm 
crossing);  Haycroft  v.  Lake  Shore  &  M.  S.  R'y  Co.,  64  N.  Y.  636 
(injured  at  street  crossing);  Gray  zf.  Second  Avenue  R.  R.  Co.,  65 
N.  Y.  561  (runaway;  horse  frightened  by  snowplough  on  track); 
Sutton  V,  N.  Y.  Central  R.  R.  Co.,  66  N.  Y.  243  (killed  crossing 
track  at  place  not  public  crossing);  Ditchett  v.  Spuyten  Duyvil, 
etc.,  R.  R.  Co.,  67  N.  Y.  425  (killed  by  falling  into  railway  cut); 
Day  V.  Flushing,  N.  S.  &  C.  R.  R.  Co.,  75  N.  Y.  610  (killed  at 
crossing);  Lowery  v,  Brooklyn  City  &  N.  R.  R.  Co.,  76  N.  Y.  28 
(defective  crossing);  Casey  v.  N.  Y.  Central  &  H.  R.  R  Co.,  78  N. 
Y.  51  (killed  at  street  crossing);  Stackus  v.  N.  Y.  Central  &  H.  R. 
R.  Co.,  79  N.  Y.  464  (injured  at  crossing);  Smedis  v.  Brooklyn  & 
Rockaway  Beach  R.  R.  Co.,  88  N.  Y.  13  (killed  at  crossing); 
McKeever  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  88  N.  Y.  667  (killed  at 
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crossing);  Crocker  v,  Knickerbocker  Ice  Co.,  92  N.  Y.  652  (run  over 
by  ice  wagon);  Byrne  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  94  N. 
Y.  12  (injured  at  place  not  public  crossing);  Waldele  v,  N.  Y. 
Central  &  Hudson  River  R.  R.  Co.,  95  N.  Y.  274  (killed  crossing 
track);  Cranston  v,  N.  Y.  Central  ^  H.  R.  R.  R.  Co.,  103  N.  Y.  614 
(killed  at  crossing);  Gardinier  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co., 
103  N.  Y.  674  (body  found  on  track);  Sherry  v.  N.  Y.  Central  &  H. 
R.  R.  R.  Co.,  104  N.  Y.  652  (killed  at  village  crossing);  Tozer  v. 
N.  Y.  Central  &  H,  R.  R.  Rn  Co.,  105  N.  Y.  617  (injured  at  cross- 
ing); Woodard  v,  N.  Y.,  Lake  Erie  &  Western  R.  R.  Co.,  106  N.  Y. 
369  (killed  at  street  crossing);  Young  v,  N.  Y.,  Lake  Erie  &  West- 
ern R.  R.  Co.,  107  N.  Y.  500  (injured  at  crossing);  Palmer  v.  N.  Y. 
Central  &  Hudson  River  R.  R.  Co.,  112  N.  Y.  234  (run  over  at 
crossing);  Lewis  ^.  N.  Y.,  Lake  Erie  &  W.  R.  R.  Co.,  123  N. 
Y.  496  (injured  at  crossing);  Daniels z;.  Staten  Island  Rapid  Transit 
R.  R.  Co.,  125  N.  Y.  407  (deaf  person  crossing  track  killed  by  train); 
Rodrian  v,  N.  Y.,  New  Haven  &  H..  R.  R.  Co.,  125  N.  Y.  526 
(woman  killed  at  street  crossing);  Scott  v,  Penn.  R.  R.  Co.,  130  N. 
Y.  669  (struck  by  train  on  track);  Schild  v.  Central  Park,  N.  &  E. 
R.  R.  Co.,  133  N.  Y.  446  (defective  street-car  track);  Doyle  v. 
Penn.  &  N.  Y.  Canal,  etc.,  R.  R.  Co.,  139  N.  Y.  637  (woman  killed 
crossing  track  at  night;  numerous  tracks);  Vande water  z;.  N.  Y.  & 
New  England  R.  R.  Co.,  135  N.  Y.  583  (farm-crossing  accident); 
Bates  V.  N.  Y.  Central  &  H.  R.  R.  Co.,  84  Hun,  287;  Krauss  v. 
Wallkill  Valley  R.  R.  Co.,  69  Hun,  482;  Zwack  v.  N.  Y.,  Lake  Erie 
&  W.  R.  R.  Co.,  8  App.  Div.  483;  Donovan  v.  Long  Island  R.  R. 
Co.,  67  Hun,  73;  Martin  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  27  Hun, 
532;  Northrup  v.  N.  Y.,  Ontario  &  W  R.  R.  Co.,  37  Hun,  295; 
McPeak  v.  N.  Y.  Central  &  H.  R.  R.  Co.,  85  Hun,  107;  Collins  v. 
N.  Y.,  Chicago  &  St.  L.  R.  R.  Co.,  92  Hun,  563;  Rainey  v.  N.  Y. 
Central  &  H.  R.  R.  Co.,  68  Hun,  495;  Mitchell  v,  Broadway  &  S. 
A.  R.  R.  Co.,  70  Hun,  387;  Murray  v.  Forty-second  Street  R.  R. 
Co.,  9  App.  Div.  610;  Whalen  v,  N.  Y.  Central  &  H.  R.  R.  Co.,  15 
N.  Y.  Supp.  941,  see  also  58  Hun,  431  (struck  by  train  at  grade  cross- 
ing); Fowler  v,  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  74  Hun,  141,  affirmed 
in  147  N.  Y.  717  (street  crossing);  Phillips  v,  N.  Y.  &  New  England 
R.  R.  Co.,  80  Hun,  404  (climbing  between  cars  at  crossing); 
O'Toole  V,  Central  Park,  N.  &  E.  R.  R.  Co.,  12  N.  Y.  Supp.  347, 
affirmed  in  128  N.  Y.  597  (struck  by  street  car). 

Run  over  by  wagons,  etc. 

Struck  by  vehicles  while  crossing  street. 

Moody  v.  Osgood,  54  N.  Y.  488,  person  having  alighted  from 
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street  car  on  thoroughfare  where  fast  driving  was  the  custom,  run 
over  by  sleigh;  judgment  for  plaintiff  for  $2,500  affirmed. 

Brooks  v,  Schwerin,  54  N.  Y.  343,  woman  crossing  street  at 
night  run  over  by  wagon  rapidly  driven;  judgment  for  plaintiff  for 
$1,000  affirmed. 

Belton  V,  Baxter,  54  N.  Y.  245,  person  attempting  to  cross 
street  between  rapidly-moving  street  car  and  a  rapidly-moving 
wagon,  struck  by  horse  and  wagon;  judgment  for  plaintiff  for 
$1,000  reversed. 

Tracy  v,  Kuntz,  47  N.  Y.  663,  woman  crossing  street  run  over 
by  wagon;  judgment  for  plaintiff  for  $1,000  affirmed. 

Phelps  v.  Wait,  30  N.  Y.  78,  person  crossing  street  run  over  by 
horse  and  wagon  driven  suddenly  and  rapidly  into  street  without 
driver  looking  to  see  if  any  person  crossing  street;  judgment  for 
plaintiff  for  $375  affirmed. 

Sheehan  v.  Edgar,  58  N.  Y.  631,  woman  crossing  street  stopping 
at  crossing  to  let  a  vehicle  pass,  run  over  by  horse  and  wagon; 
judgment  for  plaintiff  for  $1,500  affirmed. 

Sheehy  V,  Burger,  62  N.  Y.  558,  person  about  to  cross  street 
struck  by  projecting  timber  from  wagon;  nonsuit  reversed. 

Groth  v.  Washburn,  89  N.  Y.  615,  person  crossing  street  run 
over  by  carriage;  judgment  for  plaintiff  for  $550  affirmed. 

Stroher  v.  Elting,  97  N.  Y.  102,  run  over  by  team;  judgment 
for  plaintiff  for  $629  affirmed. 

Crocker  v,  Knickerbocker  Ice  Co.,  92  N.  Y.  652,  run  over  by 
ice  wagon. 

Collisions  between  vehicles. 

Collision  behveen  carriages. 

Sloan  v.  Elmer,  64  N.  Y.  201,  wife  of  plaintiff  injured  in  collision 
between  his  carriage  and  another  negligently  driven;  question  of 
ownership  of  defendant's  carriage;  judgment  for  plaintiff  for  $1,500 
affirmed. 

Collision  between  sleighs, 

Burnham  V,  Butler,  31  N.  Y.  480,  collision  between  sleighs; 
judgment  for  plaintiff  for  $30. 

Collisions  between  street  cars  and  wagons. 

Hegan  z'.  Eighth  Avenue  R.  R.  Co.,  15  N.  Y.  380,  collision 
between  plaintiff's  vehicle  and  defendant's  street  car;  judgment  for 
plaintiff  for  $400  affirmed. 

Adolph  v.  Central  Park,  North  &  East  River  R.  R.  Co.,  65 
N.  Y.  554,  collision  between  wagon  and  streetcar;  nonsuit  reversed; 
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right  of  way  of  street  car;  vehicles  ahead  of  street  car  must  have 
opportunity  to  turn  out  of  way  of  car. 

See  also  76  N.  Y.  530,  where  judgment  for  plaintiff  in  the  Adolph 
case,  for  $5,000  was  affirmed. 

Seaman  v.  Koehler,  122  N.  Y.  646,  street-car  conductor  injured 
in  collision  between  street  car  and  brewery  wagon;  judgment  for 
plaintiff  for  $1,000  affirmed. 

Passengers  injured  in  collision. 

See  cases  in  vols.  5  and  6  Am.  Neg.  Cas.,  and  also  in  vol.  9,  Am. 
Neg.  Cas. 


DEANS,  Adm'x  v.  WILMINGTON  &  WELDON 

RAILROAD  COMPANY. 

Supreme  Courts  North  Carolina^,  September  Term^  i^go, 

[Reported  in  107  N.  C.  686.] 

PERSON  LYING  ON  TRACK  RUN  OVER  AND  KILLED  BY  TRAIN  — 
QUESTION  FOR  JURY  —  DUTY  OF  ENGINEER  OF  TRAIN.—  i.  Where 
a  witness  standing  upon  the  side  of  the  track,  three-fourths  of  a  mile  from 
the  plaintiff's  intestate,  testified  that  he  saw  him  lying,  apparently  helpless, 
as  he  thought,  along  the  ends  of  the  cross-ties,  beyond  the  rails,  when  the 
engine  that  ran  over  and  killed  him  passed  the  witness,  running  at  twenty 
miles  an  hour;  Held,  thai  the  judge  should  have  allowed  the  jury  to 
determine  whether  the  engineer  could,  by  ordinary  care,  have  discovered, 
from  his  elevated  position  on  the  engine,  that  the  plaintiff's  intestate  was 
lying  helpless  on  the  track,  in  time,  by  prompt  and  strenuous  effort,  to 
have  saved  the  life  of  the  latter  without  putting  his  passengers  in  jeopardy. 

2.  If  the  engineer  discovers,  or,  by  reasonable  watchfulness,  may  discover,  a 

person  lying  on  the  track  asleep,  or  drunk,  or  see  a  human  being  who  is 
known  by  him  to  be  insane,  or  otherwise  insensible  to  danger,  or  unable  to 
avoid  it,  upon  the  track  in  his  front,  it  is  his  duty  to  resolve  all  doubts  in 
favor  of  the  preservation  of  human  life,  and  immediately  use  every  availa- 
ble means,  short  of  imperiling  the  lives  of  passengers  on  his  train,  to 
stop  it. 

3.  In  such  a  case  the  jury  were  at  liberty  to  exercise  their  own  common  sense 

and  use  the  knowledge  acquired  by  their  own  observation  and  experience, 
without  direct  testimony  from  expert  witnesses,  in  determining  how  many 
feet  or  yards  of  the  track  the  engine  must  have  traversed  before  the 
engineer  could  have  put  a  complete  stop  to  its  movement  without  danger 
to  those  who  were  on  the  train. 

4.  Though  the  facts  may  be  undisputed,  yet,  if  two  reasonable  and  fair-minded 

persons  might  draw  inferences  from  them  so  different  that  according  to  the 
conclusion  of  fact  reached  by  one  there  would  be  negligence,  while  that 
deduced  by  another  would  show  the  exercise  of  ordinary  care,  then  the 
issue  should  be  submitted  to  the  jury. 
Vol.  XII  -  26 
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5.  The  doctrine  laid  down  in  Gunter  v.  Wicker,  85  N.  C.  310,  and  followed  in 
a  line  of  cases  since,  is  in  conflict  with  the  principle  enunciated  in  Herring 
V,  Wilmipgton.&  Raleigh  R.  R.  Co.,  10  Ired.  (N.  C.)  402,  and  the  latter  case 
is  overruled  (i). 
(Syllabus  to  Official  Report.) 

Civil  action  for  damages,  tried  before  MacRae,  J.,  at  March 
Term,  1890,  of  Wayne  Superior  Court.    Judgment  reversed. 

The  issues  were :  i.  Was  B.  F.  Deans  killed  by  the  negligence 
of  the  defendant?  2.  Did  he,  by  his  own  negligence,  contribute 
to  his  death?  3.  What  damage,  if  any,  is  the  plaintiff 's adminis- 
tratrix entitled  to  recover? 

The  plaintiff  introduced  the  following  evidence :  "  W.  A.  Deans 
testified  that  deceased  was  between  thirty-three  and  thirty-four 
years  old.  'I  went  to  the  scene  of  the  accident  about  two  P.  M. 
—  half  an  hour  after  it  occurred.  The  train  usually  passed  that 
spot  about  twelve  M.  I  found  B.  F.  Deans  (plaintiff's  intestate) 
lying  on  the  ground  across  the  ditch,  about  ten  feet  from  the 
track ;  his  head  was  mashed  to  pieces,  and  there  were  signs  on 
the  rails  of  his  having  been  run  over  on  the  side  of  the  track  on 
which  the  engineer  sat  in  his  cab.  It  is  two  miles  from  Golds- 
boro  to  the  first  curve  in  the  road.  The  place  where  he  was 
killed  was  between  300  and  4C0  yards  from  the  first  curve  towards 
Goldsboro;  there  is  gravel  of  a  light  color  on  the  footpath  on 
the  outside  of  the  rails,  and  people  walk  there.  It  was  a  showery 
day.  I  think  I  could  have  seen  a  man  three-quarters  of  a  mile 
off.  Deceased  had  on  a  dark  overcoat,  but  I  don't  recollect 
the  color  of  his  pants.  The  path  I  spoke  of  is  between  the 
ditch  and  the  end  of  the  cross-ties,  and  the  roadbed  is  gravel, 
with  a  white  sandy  gravel.  I  don't  know  that  it  was  slippery 
where  he  was  killed.'  Witness  further  testified  as  to  the  value 
of  the  life  of  the  intestate. 

"On  cross-examination,  the  witness  stated  that  deceased  drank 
whiskey  at  times;  he  was  not  a  drinking  man  during  crop-time, 
but  after  the  crops  were  laid  by,  and  he  had  realized  therefrom, 
he  would  sometimes  get  on  a  spree,  especially  about  the  Christ- 
mas holidays,  but  did  not  get  drunk  every  time  he  came  to  town. 
'  When  I  got  to  his  body  on  the  day  of  the  accident,  to  wit, 
December  24th,  1887,  one  Pate  had  a  small  bottle  of  whirkey,  and 
it  looked  as  if  about  a  drink  had  been  taken  out,  and  there  was 
a  broken  glass  on  the  ground  which  had  the  smell  of  whiskey 

I.  See  notes  of  North  Carolina  cases,  at  end  of  this  case. 
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about  it.  Deceased  lived  about  a  mile  from  the  railroad.  There 
is  a  county  road  running  parallel  from  Goldsboro  in  that  direc- 
tion, to  the  deceased's  house,  which  is  a  little  nearer  than  the 
path  '  (above  described). 

**  P.  Taylor  testified :  '  On  December  24th,  1887. 1  was  engaged 
at  the  water-station  of  defendant  company ;  saw  deceased  early 
that  morning  pass  the  station,  going  to  town ;  people  pass  that 
way;  he  came  back  between  one  and  two  P.  M.,  and  I  had  some 
talk  with  him  —  say  about  twenty-five  minutes ;  he  went  towards 
home  on  the  railroad,  and  I  went  into  the  section-house  and  sat 
down;  the  last  time  I  saw  him  he  was  lying  on  the  roadbed, 
before  the  train  came,  with  his  feet  towards  the  ditch;  I  looked 
towards  town,  and  saw  the  train  coming  between  the  station  and 
water-tank ;  when  the  engineer  (Morris)  came  along  1  motioned 
to  him  three  times;  he  was  sitting  in  his  seat,  looking  at  me, 
when  I  motioned,  but  he  did  not  seem  to  understand  what  I 
meant ;  I  was  standing  on  the  ditch-bank. '  (Witness  motioned 
by  raising  his  hand  toward  the  engineer,  who  was  looking  out 
the  window  of  his  cab.) 

**0n  cross-examination:  *I  think  deceased  was  about  three- 
quarters  of  a  mile  from  me  when  I  saw  him ;  it  had  been  raining 
some,  the  wind  was  blowing  —  a  cold,  rainy  day,  but  not  freez- 
ing; but  a  man  could  see  very  well,  though  it  was  a  cloudy  day; 
the  rails  were  wet.  Wiien  deceased  left  me  near  water-station, 
I  saw  him  about  a  hundred  yards  from  me,  walking  on  the 
narrow  path  outside  of  the  cross-ties ;  he  had  a  pint  tickler  of 
liquor,  and  offered  me  some,  but  I  would  not  drink ;  it  was  about 
two-thirds  full,  and  he  seemed  to  have  been  drinking,  but  seemed 
to  know  his  business,  he  walked  steadily  when  he  left  me ;  he  took 
a  drink  at  the  water-station,  and  another  when  he  left  me,  in 
about  fifteen  minutes;  the  train  that  killed  him  did  not  stop  at 
the  water-tank;  I  think  the  train  was  running  about  twenty  miles 
an  hour;  have  seen  trains  run  much  faster;  never  saw  anyone 
motion  at  the  engineer;  I  knew  the  engineer;  had  been  at  the 
water-tank  about  twelve  months,  and  as  the  train  passed  that  day 
the  engineer  blew  the  whistle  when  it  got  near  to  deceased ;  I 
could  not  see  the  deceased  when  the  whistle  blew;  when  I  last 
saw  him  he  was  lying  across  the  road-bed,  not  between  the  rails, 
but  between  the  ends  of  the  cross-ties  and  the  ditch ;  I  did  not 
see  his  head  on  the  rail;  if  I  had,  I  would  have  signaled  down 
the  engineer,  and  stopped  the  train ;  I  would  have  done  this  by 
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placing  my  hat  on  the  track ;  I  did  not  do  that  because  I  did  not 
know  his  head  was  on  the  track. ' 

**  Upon  the  conclusion  of  the  plaintiff's  evidence,  his  honor 
intimated  that  he  would  instruct  the  jury  to  find  the  first  issue  in 
the  negative,  and,  in  deference  thereto,  the  plaintiff  submitted  to 
a  nonsuit  and  appealed." 

C.  B.  Aycock,  for  plaintiff. 

W.  R.  Allen  and  Isaac  F.  Dortch,  for  defendant. 

Arery,  J.  —  When  this  court,  in  the  case  of  Gunterz;.  Wicker, 
85  N.  C.  310,  312,  adopted  the  rule  laid  down  in  Daviest;.  Mann, 
loM.  &  W.  546(1),  that* 'notwithstanding  the  previous  negligence 
of  the  plaintiff,  if,  at  the  time  when  the  injury  was  committed, 
it  might  have  been  avoided  by  the  exercise  of  reasonable  care 
and  prudence  on  the  part  of  the  defendant,  an  action  will  lie  for 
damages,"  it  was  thenceforth  aligned  with  one  of  two  classes, 
holding  widely  divergent  views  as  to  the  effect  of  contributory 
negligence  on  the  part  of  a  plaintiff,  under  certain  circumstances, 
upon  his  right  of  recovery.  That  ruling  has  been  expressly 
approved  in  a  large  number  of  later  cases,  and  is  now  firmly 
grounded  as  a  part  of  our  own  system,  in  so  far  as  it  is  distinct 
from  that  of  any  other  courts  where  the  common  law  of  England 
prevails.  Farmer  v.  Wilm.  &  W.  R.  R.  Co.,  88  N.  C.  564;  Tur- 
rentine  v.  Rich.  &  Dan.  R.  R.  Co.,  92  N.  C.  638;  Aycock  v. 
Raleigh  &  Augusta  Air  Line  R.  R.  Co.,  89  N.  C.  321 ;  Troy  v. 
Cape  Fear,  etc.,  R.  R.  Co.,  99  N.  C.  298;  McAdoo  v.  Rich.  & 
Dan.  R.  R.  Co.,  105  N.  C.  140;  Daily  v.  Rich.  &  Dan.  R.  R. 
Co.,  106  N.  C.  301 ;  Lay  v.  Rich.  &  Dan.  R.  R.  Co.,  106  N.  C. 
404;  Bullock  V.  Wilm.  &  W,  R.  R.  Co.,  105  N.  C.  180 ;  Carlton 
V.  Wilm.  &  W.  R.  R.  Co..  104  N.  C.  365;  Wilson  v.  Norfolk  & 

I.  In  Davies  v.   Mann«  10  Mees.  fi  was  an  illegal  act  on  the  part  of  the 

W.  546  (sometimes  referred  to  as  the  plaintiff  to  put  the  animal  on  the  high- 

"  Donkey  Case  "),  an  action  for  killing  way,  still,  unless  its  being  there  was 

an  ass,  which  the  declaration  alleged  the  immediate  cause  of  the  accident, 

to  have  been  lawfully  upon  the  high-  the  plaintiff  was  entitled   to  recover, 

way  when  it  met  its  death,  it  appeared  In  such  action  it  was  also  stated  that 

that  the  animal,  fettered  by  the  fore-  the  general  rule  of  law  respecting  nef^- 

feet  had  been  placed  on  the  highway  ligence   is,    that  although   there   may 

by  the  plaintiff,  and  was  killed  by  be-  have  been  negligence  on  the  part  of 

ing  unable  to  get  away  from  the  de-  the  plaintiff,  yet,  unless  he  could,  by 

fendant's  wagon,   which,   without   its  the   exercise   of    ordinary  care,    have 

driver,  was  coming  at  a  smartish  pace  avoided    the   consequence   of   the  de- 

along  the  road.     Held,   that  the  jury  fendant's  negligence,  he  is  entitled  to 

was  properly  directed  that  although  it  recover. 
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Southern  R.  R.  Co.,  90  N.  C.  69;  see,  also,  Wymer  v.  Wolf,  52 
Iowa,  533;  Chicago  &  Alton  R.  R.  Co.  v,  Kellam,  92  111.  245; 
Meeks  %k  So.  Pac.  R.  R.  Co.,  56  Cal.  513;  Kenyon  v,  N.  Y. 
Central,  etc.,  R.  R.  Co.,  5  Hun,  479,  aff'd  in  76  N.  Y.  607. 

In  those  States  v/here  the  very  opposite  view  was  taken  it  was, 
held  that  where  one  went  upon  the  track  of  a  railroad  company, 
at  a  point  other  than  a  crossing,  where  the  public  have  a  right  of 
way,  without  special  license,  he  was  a  trespasser,  and  could  not 
recover  for  any  injury  inflicted  upon  him  through  the  negligence 
of  such  company's  agents  or  employees  unless  it  was  wanton. 
Mulherrin  v,  Del.,  L.  &  VV.  R.  R.  Co.,  81  Pa.  St.  366;  Rounds 
V.  Del.,  L.  &  W.  R.  R.  Co.,  64  N.  Y.  129;  Penn.  Co.  v,  Sin- 
clair, 62  Ind.  301 ;  Donaldson  v.  Mil.  &  St.  Paul  R.  R.  Co.,  21 
Minn  293 ;  Beach  on  Contrib.  Neg. ;  N.  J.  Express  Co.  v. 
Nichols,  33  N.  J.  L.  434,  12  Am.  Neg.  Cas.  243. 

In  delivering  the  opinion  in  Manly  v.  Wilm.  &  W.  R.  R.  Co., 
74  N.  C.  655,  Justice  Bynum  foreshadowed,  by  an  intimation,  the 
subsequent  adoption  by  this  court,  in  Gunter  v.  Wicker,  85  N. 
C.  310,  of  the  principle  stated  in  Davies  v,  Mann,  10  M.  &.  W. 
546,  and,  after  it  had  been  approved  in  so  many  well-considered 
opinions,  it  became  apparent  that  it  would  be  illogical  and  incon- 
sistent to  adhere  to  the  rule  laid  down  in  Herring  v,  Wilm.  & 
Raleigh  R.  R.  Co.,  10  Ired.  402,  or  the  interpretation  generally 
given  to  Judge  Pearson's  language  by  the  leading  text- writers 
of  this  country  (i).     In  that  case,  the  engineer  might  have  seen 

I.  In  Manly  v.  Wilmington  &  Wel-  an  action  will  lie  for  damages."  (Cit- 
DON  R.  R.  Co..  74  N.  C.  655  (1876),  an  ing  and  approving  Doggett  v.  Rich- 
action  foi  running  over  and  killing  a  mond  &  Danville  R.  R.  Co.,  78  N.  C. 
negro  girl,  about  ten  years  old,  who  305,  railroad  fire  case). 
was  asleep  on  the  track,  judgment  for  In  Herring  v.  Wilmington  & 
plaintiff  for  $300  was  reversed  (citing  Raleigh  R.  R.  Co.,  ic#  Ired.  (N.  C.) 
and  approving  Herring  v.  Wilm.  &  402  (1849),  it  was  held  that  '*  the 
Raleigh  R.  R.  Co.  10  Ired.  402,  Mor-  position  is  not  tenable  that  whatever 
rison  v,  Cornelius,  63  N.  C.  346  Seattle  damage  is  done,  the  law  implies  neg- 
poisoning  case),  and  Murphy  v.  Wilm.  ligence.  But  where  the  plaintiff  shows 
&  Weldon  R.  R.  Co.,  70  N.  C.  437).  damage,  resulting  from  the  act  of  the 

In  Gunter  r.  Wicker,  85  N.  C.  310  defendant,  which  act.  with  the  exertion 

(1881),  employee  injured  by  machinery,  of  proper  care,  does  not  ordinarily  pro> 

it  was  held  that  "  notwithstanding  the  duce  damage,  he  makes  out  a  prima 

previous  negligence  of  the  plaintiff,  if  facie  case  of  negligence,  which  cannot 

at  the  time  when  the  injury  was  com-  be  repelled  but  by  proof  of  care,  or 

mitted,  it  might  have  been  avoided  by  some    extraordinary    accident,    which 

the  exercise  of  reasonable   care  and  makes  the  case  useless.   What  amounts 

prudence  on  the  part  of  the  defendant,  to  negligence  is  a  question  of  law.*' 


406  American  Negligence  Cases. 

two  little  negroes,  who  were  lying  on  the  track  asleep,  according 
to  conflicting  testimony,  from  200  yards  to  a  half  mile,  before 
his  engine  reached  them.  He  did  not  actually  discover  that  the 
children  were  asleep  till  he  was  withn  twenty-five  or  thirty  yards 
of  them.  The  testimony  showed,  also,  that  the  train  could 
have  been  stopped  by  the  engineer  within  from  75  to  ico  yards. 
The  judge  below  charged  the  jury  that  the  railroad  company 
was  not  liable  for  the  neglect  of  the  engineer  to  keep  a  look 
out  along  the  track  except  when  he  was  approaching  a  crossing 
of  a  public  road  over  the  railway,  and  was  not  responsible  for  his 
failure  to  use  the  appliances  at  his  command  to  stop  the  train 
until  he  actually  saw  the  children  asleep  on  the  track  at  a  dis- 
tance of  twenty-five  or  thirty  yards.  This  instruction  was  sus- 
tained by  the  court  in  the  face  of  the  fact  that  the  counsel  for 
the  plaintiff  cited  and  relied  upon  Davies  v,  Mann,  10  M.  &  W, 
546.  The  court  failed  even  to  advert  to  the  doctrine  laid  down 
in  that  case. 

It  must,  therefore,  have  been  the  settled  purpose  of  this  court, 
when  the  doctrine  of  Davies  v.  Mann,  10  M.  &  W.  546,  was 
approved,  to  modify  this  rule  whenever  the  point  should  be  plainly 
presented,  and  that  contingency  has  never  arisen  until  the  present 
time.  We  have  reiterated  the  principle  that  where  an  engineer 
sees  a  human  being  walking  along  or  across  the  track  in  front  of 
his  engine,  he  has  a  right  to  assume,  without  further  informa- 
tion, that  he  is  a  reasonable  person,  and  will  step  out  of  the  way 
of  harm  before  the  engine  reaches  him.  McAdoo  v.  Rich.  & 
Dan.  R.  R.  Co.,  105  N.  C.  153;  Daily  v.  Rich.  &  Dan.  R.  R. 
Co.,  106  N.  C.  301 ;  Parker  v.  Wilm.  &  Weldon  R.  R.  Co.,  86  N. 
C.  221.  It  is  not  negligence  in  an  engineer  to  act,  in  the  absence 
of  specific  information,  on  the  presumption  that  a  man  who  is 
apparently  awake,  and  is  moving,  is  in  full  possession  of  all  of  his 
senses  and  faculties. 

But  it  has  been  repeatedly  held  by  this  court  that  it  is  the  duty 

In  the  Herring  case,  supra^  an  ac-  slave,  attempted  to  stop  the  engine  by 

tion  on  the  case  against  a  railroad  com-  letting  off  the  steam  and  reversing  the 

pany  for  the  negligence  of  their  agent  wheels,  it  was  held  that  that  was  not  a 

in  running  over  and  killing  a  slave,  case  of  negligence  to  subject  the  rail- 

'*  where  it  appeared  that  the  slave  was  road  company  to  damages."    (Citing 

asleep  on  the  track,  that  the  cars  were  and  approving  Ellis  v,  Portsmouth  & 

going  with  their  usual  speed  and  at  Roanoke  R.  R.  Co.,  2  Ired.  138,  a  rail- 

the   usual    hour,    and    the    engineer,  road  fire  case.)  . 
when   wilhin  a  short  distance  of  the 
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of  an  engineer  while  running  an  engine,  to  keep  a  careful  lookout 
along  the  track  in  order  to  avoid  or  avert  danger,  in  case  he  shall 
discover  any  obstruction  in  his  front,  whether  at  a  crossing  or 
elsewhere.  Bullock  v.  Wilm.  &  W.  R.  R.  Co.,  105  N.  C.  180; 
Carlton  v.  Wilm.  &  W.  R.  R.  Co.,  104  N.  C.  365;  Wilson  v. 
Norfork  &  Southern  R.  R.  Co.,  90  N.  C.  69. 

If  the  engineer  discovers,  or  by  reasonable  watchfulness  may 
discover,  a  person  lying  upon  the  track,  asleep  or  drunk,  or  sees  a 
human  being  who  is  known  by  him  to  be  insane,  or  otherwise 
insensible  to  danger,  or  unable  to  avoid  it,  upon  the  track  in  his 
front,  it  is  his  duty  to  resolve  all  doubts  in  favor  of  the  preserva- 
tion of  life,  and  immediately  use  every  available  means,  short  of 
imperiling  the  lives  of  passengers  on  his  train,  to  stop  it.  L.  S. 
&  M.  S.  R.  R.  Co.  V.  Miller,  25  Mich.  279,  12  Am.  Neg.  Cas.  102; 
East.  Tenn.  &  G.  R.  R.  Co.  v,  St.  John,  5  Sneed  (Tenn.), 
524;  Houston  &  T.  C.  R.  R.  Co.  v.  Smith,  52  Tex.  178;  Isbell 
V,  N.  Y.  &  N.  H.  R.  R.  Co.,  27  Conn.  393;  Meeks  v.  So.  Pac. 
R.  R.  Co.,  56  Cal.  513.  For  similar  reasons  we  have  held  that 
the  test  of  negligence  where  live-stock  is  killed  or  injured  by  a 
train  is  involved  in  the  question  whether  the  engineer,  by  keep- 
ing a  proper  lookout,  could  have  discovered  the  animal  in  time  to 
have  prevented  the  injury.  Carlton  v,  Wilm.  &  W.  R.  R.  Co., 
104  N.  C.  365,  and  Wilson  v.  Norfolk  &  Southern  R.  R.  Co.,  90 
N.  C.  69.  In  Bullock  v.  Wilm.  &  W.  R.  R.  Co.,  105  N.  C.  180, 
the  same  criterion  was  applied  where  it  was  alleged  that  an 
engineer  might  have  discovered  that  a  wagon  was  stalled  at  a 
crossing  in  time  to  prevent  injury  by  stopping  his  train  (i). 

The  pertinent  portions  of  the  testimony  in  the  case  before  us 
may  be  gathered  and  grouped  as  follows,  bearing  in  mind  always, 
that  if,  in  the  most  favorable  aspect  for  the  plaintiff  there  was  a 
question  raised  that  it  was  the  exclusive  province  of  the  jury  to 
determine,  then  there  was  error.  A  witness  on  the  roadside 
could  see  plaintiff's  intestate  lying  on  the  side  of  the  track  three- 
fourths  of  a  mile  distant.  He  could  not  tell,  from  his  position 
and  at  that  distance,  whether  he  was  lying  across  the  rail,  but 
thought  his  head  was  on  the  road-bed  beyond  the  ends  of  the 
cross-ties;  when  the  engineer  was  passing,  the  witness  waved 
his  hand  at  him  as  a  signal  to  be  watchful.     The  engineer  looked, 

I.  See  the  North  Carolina  cases  cited  See  also  other  cases  cited  in  the 
in  the  opinion  in  the  case  at  bar,  in  the  opinion  in  the  case  at  bar,  reported  in 
notes  of  cases  at  end  of  this  case.  vols.  9,  10,  11  and  12  Am.  Neg.  Cas. 
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but  did  not  seem  to  comprehend  what  was  meant.  The  train 
was  running  at  the  rate  of  about  twenty  miles  an  hour.  The 
witness  who  made  the  signal  had  been  engaged  at  the  water-tank 
for  about  eleven  months,  and  had  been  often  seen  there  by  the 
engineer,  but  had  not  made  his  acquaintance. 

Could  the  engineer,  by  ordinary  care,  have  seen  that  the  plain- 
tiff's intestate  was  lying,  apparently  helpless,  upon  the  track,  with 
his  head  inside  the  rail,  in  time  to  have  stopped  the  train  before 
it  reached  him?  Defendant's  counsel  contended  that  there  was 
no  testimony  offered  to  show  within  what  distance  the  engineer, 
by  using  all  available  appliances,  could  have  stopped  the  train, 
and,  therefore,  the  jury  could  not  consider  the  question  whether 
he  could  have  avoided  inflicting  the  injury.  With  the  data  fur- 
nished by  the  evidence  it  was  the  province  of  the  jury,  either  with 
or  without  additional  light  from  expert  witnesses,  to  determine 
how  many  feet  or  yards  of  track  the  train  must  have  traversed 
after  the  engineer  reversed  his  engine  and  blew  brakes  before 
he  could  have  put  a  complete  stop  to  its  movements  without 
damage  to  those  on  the  train.  The  jury  were  at  liberty  to  exer- 
cise their  own  common  sense,  and  to  use  the  knowledge  acquired 
by  their  observation  and  experience  in  every  day  life  in  solving 
the  question,  whether  the  engineer,  in  the  exercise  of  due  dili- 
gence, might  have  discovered,  from  his  elevated  position  on  the 
engine,  the  fact  that  plaintiff's  intestate  was  lying  helpless  across 
the  rail,  and  whether,  by  prompt  and  strenuous  effort,  he  could 
have  saved  his  life,  without  putting  his  passengers  in  jeopardy. 
L.  S.  &  M.  S.  R.  R.  Co.  V,  Miller,  25  Mich.  274,  292  (12  Am. 
Neg.  Cas.  102);  Nehrbas  v.  Central  Pac.  R.  R.  Co.,  62  Cal.  322. 
Courts  and  juries,  acting  within  their  respective  provinces,  must 
take  notice  of  matters  of  general  knowledge  and  use  their  com- 
mon sense  where  the  evidence  makes  the  issue  of  law  or  fact 
depend  upon  their  exercise.  Best  on  Ev.  262,  note  F;  Wood's 
R.  L.  1064,  note. 

If  the  facts  had  been  undisputed,  and  such  that  only  one  infer- 
ence could  have  been  drawn  from  them,  it  would  have  been  the 
duty  of  the  court  to  decide  whether  there  was  negligence.  But 
upon  the  testimony  before  them  in  this  case,  the  judge  should 
have  left  the  jury  to  say  whether  they  could  deduce  satisfactorily 
from  the  evidence  the  inference  that  the  engineer  discovered,  or 
could,  by  ordinary  care,  have  discovered,  that  plaintiff's  intestate 
was  lying,  apparently  insensible,  upon  the  track,  in  time  to  have 
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avoided  the  injury,  or  whether  they  thought  a  preponderance  of 
testimony  was  in  favor  of  the  inference  that  defendant's 
employees  could  not  have  averted  the  accident  by  exercising  the 
diligence  required  by  law.  Smith  v.  Rich.  &  Dan.  R.  R.  Co., 
99  N,  C.  241 ;  Troy  v.  Cape  Fear,  etc.,  R.  R.  Co.,  99  N.  C.  298; 
Marietta  &  C.  R.  R.  Co.  v,  Picksley,  24  Ohio  St.  654.  Men  of 
fair  and  reasonable  minds  might  have  drawn  different  conclu- 
sions from  the  evidence  in  this  case,  although  there  is  no  material 
conflict  between  the  testimony  of  the  witnesses  examined,  and, 
therefore,  the  jury  should  have  been  allowed  to  determinne 
whether  the  engineer  might  have  ascertained,  by  keeping  a 
proper  lookout,  the  real  condition  of  the  deceased,  admitting 
even  that  he  was  drunk,  and,  by  timely  exertion,  have  saved  him 
harmless,  without  peril  to  the  passengers  or  other  persons  on  the 
train.     2  Thompson  on  Neg.    1178  and  1179;    Wood's  R.  L., 

§  319.  P-  1259. 

Judge  COOLEY  (in  his  work  on  Torts,  p.  670,  says :  **  If  the  case 
is  such  that  reasonable  men,  unaffected  by  bias  or  prejudice, 
would  be  agreed  concerning  the  presence  or  absence  of  due  care, 
the  judge  would  be  quite  justified  in  saying  that  the  law  deduced 
the  conclusion  accordingly.  If  the  facts  are  not  ambiguous,  and 
there  is  no  room  for  two  honest  and  apparently  reasonable  con- 
clusions, then  the  judge  should  not  be  compelled  to  submit  the 
question  to  the  jury  as  one  in  dispute." 

The  rule  applicable  to  our  case  is  that,  though  the  facts  may 
be  undisputed,  yet,  if  two  reasonable  and  fair-minded  persons 
might  draw  inferences  from  them  so  different  that  according  to 
the  conclusion  of  fact  reached  by  one  there  would  be  negligence, 
while  that  deduced  by  another  would  show  the  exercise  of  ordi- 
nary care,  then  the  issue  should  be  submitted  to  the  jury. 

We  think  that  his  honor  erred  in  declaring  the  testimony 
insufficient,  in  any  aspect  of  it,  to  warrant  the  inference  on  the  part 
of  the  jury  that  the  defendant  might  have  prevented  the  injury 
by  the  exercise  of  ordinary  care.     There  must  be  a  new  trial. 

Error.     New  trial. 


ACCIDENTS  AT  RAILROAD  CROSSINGS  OR  ON  RAILROAD 

TRACKS. 

Among  the  North  Carolina  cases  relating  to  persons  injured  at 
crossings  or  on  tracks,  are  the  following: 
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Wagon  struck  by  train. 

In  Murphy  v.  Wilmington  &  Weldon  R.  R.  Co.,  70  N.  C.  437 
(1874),  where  **  plaintiff  going  to  defendant's  warehouse  after  goods, 
stops  his  wagon  on  a  track  nearest  the  platform,  and  next  to  the 
main  track,  over  which  the  mail  train  passes,  so  near  thereto  as  to 
be  in  the  way  of  the  engine,  it  was  held,  in  a  suit  to  recover  dam- 
ages for  the  destruction  of  his  wagon  by  the  engine,  that  his  loss  is 
the  result  of  his  own  negligence,  and  that  he  had  no  right  to  recover. 

Killed  while  crossing  track  —  Contributory  negligence. 

In  Parker,  Adm'r  v,  Wilmington  &  Weldon  R.  R.  Co.,  86  N. 
C.  221  (1882),  the  syllabus  states  the  case  as  follows:  "While 
crossing  a  railroad  track  the  plaintiff's  intestate  was  killed  by  a  train 
which  had  left  a  station  on  schedule  time  and  attained  a  speed  of 
twenty  miles  an  hour;  the  deceased  was  working  at  a  steam  mill 
located  near  the  track;  when  first  seen  by  the  engineer  he  was 
about  100  feet  from  the  engine,  and  making  no  effort  to  get  out  of 
the  way;  the  engineer  put  on  brakes  and  shut  off  steam,  but  gave 
no  signal  by  bell  or  whistle.  Held^  that  the  contributory  negligence 
of  the  deceased  relieves  the  company  of  responsibility.**  Held^ 
also,  that  "one  crossing  a  railroad  track  must  be  on  the  alert  to 
avoid  injury  from  trains  that  may  happen  to  be  passing;  and  the 
omission  of  the  engineer  to  give  the  precautionary  signals  of  the 
approach  of  a  tram,  when  it  in  no  way  contributed  to  the  alleged 
injury,  does  not  impose  a  liability  upon  the  railroad  company." 

Run  over  and  killed  on  track. 

In  Troy,  Adm'r  v.  Cape  Fear  &  Yadkin  Valley  R.  R.  Co.,  99 
N.  C.  298  (1888),  action  for  damages  for  negligently  running  over 
and  killing  plaintiff's  intestate  while  walking  on  track,  judgment  for 
plaintiff  for  $2,000  was  affirmed.  The  syllabus  to  the  report  states 
the  points  decided  as  follows: 

**  Walking  upon  the  track  of  a  railroad  company  does  not, /^r  se^ 
constitute  such  contributory  negligence  as  will  bar  a  recovery  for 
injuries  sustained  from  the  negligence  of  the  servants  of  the  road. 

"  Though  the  person  walking  upon  the  track  of  a  railroad  com- 
pany be  technically  a  trespasser,  if  he  uses  due  care  to  avoid  injury 
from  the  wrongful  act  of  the  company  he  may  recover  damages  for 
injuries  thus  sustained. 

"Where  the  public  for  a  long  series  of  years  has  been  in  the  habit 
of  using  a  portion  of  the  track  of  a  railroad  company  for  a  crossing^ 
the  acquiescence  of  the  company  will  amount  to  a  license,  and 
impose  on  it  the  duty  of  reasonable  care  in  the  operation  of  its 
trains,  so  as  to  protect  persons  using  the  license  from  injury. 
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"Acts,  to  constitute  contributory  negligence,  must  be  the  proxi- 
mate, and  not  the  remote,  cause  of  the  injury,  and  such  acts  as 
directly  produced  or  concurred  in  directly  producing  the  injury. 

"  The  duty  of  keeping  a  reasonable  lookout  is  imposed  upon  those 
who  have  charge  of  railway  trains;  and  a  failure  to  do  so  will  render 
the  railroad  company  liable  for  injuries,  though  the  person  injured 
at  the  time  was  a  trespasser,  if  he  did  nothing  else  to  contribute  to 
the  cause  of  the  injury. 

**  Although  the  person  upon  whom  the  injuries  were  inflicted  con- 
tributed thereto  by  his  negligence,  if  the  defendant  might  have 
avoided  them  by  ordinary  care,  and  did  not,  damages  may  be 
recovered. 

"  It  is  required  of  a  railroad  company  to  exercise  more  care  than 
otherwise  necessary,  in  running  its  trains  in  a  populous  town. 

"  The  damages  to  which  one  who  has  been  injured  by  the  negli- 
gence of  a  railroad  company  is  confined  to  those  that  are  actual. 

**  Where  the  evidence  in  respect  to  the  cause  of  the  injury  is  con- 
flicting, it  should  be  left  to  the  jury  to  find  the  fact  under  proper 
instructions  from  the  court.*' 

Struck  by  train  while  walking  on  track. 

In  McAdoo  v.  Richmond  &  Danville  R.  R.  Co.,  105  N.  C.  140 
(1890),  "  where  plaintiff  alleged  in  his  complaint  that  he  was  return- 
ing from  his  place  of  business  to  his  home,  along  defendant's  track, 
'as  he  had  been  in  the  habit  of  doing  for  several  years  without 
objection  from  the  defendant,  within  the  corporate  limits  of  the 
town  of  Greensboro,  when^  awing  to  the  gross  negligence  of  the  defend' 
anfs  servants,  he  was  struck  from  behind  by  a  locomotive  engine, 
belonging  to  the  defendant,  etc.,  and  thrown  from  the  track,  was 
thereby  much  injured,'  and  the  jury,  in  response  to  the  first  issue, 
found  that  the  plaintiff  was  '  injured  by  the  negligence  of  the 
defendant,  as  alleged,'  it  was  held  that  the  verdict  meant  only  that 
the  defendant,  by  failure  to  use  ordinary  care,  injured  the  plaintiff. 
When,  in  such  case,  in  answer  to  a  second  issue,  the  jury  found  also 
that  the  plaintiff,  by  his  own  concurrent  negligence,  contributed  to 
cause  the  injury,  it  was  held  that  the  plaintiff  was  not  entitled  to 
judgment  upon  the  whole  verdict." 

Vehicle  stalled  at  crossing  —  Collision  with  train. 

In  Bullock  v,  Wilmington  &  Weldon  R.  R.  Co.,  105  N.  C.  10 
(1890),  accident  at  railroad  crossing,  judgment  for  plaintiff  for  $600 
was  afKrmed,  the  syllabus  stating  the  case  as  follows:  "  In  an  action 
against  a  railroad  company  for  the  destruction  of  a  portable  steam- 
engine,  which  had  stalled  on  a  crossing,  it  appeared  that  the  driver. 
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on  seeing  a  train  turn  a  curve  about  i,ooo  yards  distant  ran  up  the 
track,  waving  a  handkerchief,  and  that  the  engineer  made  no  effort 
to  stop  the  train  until  within  about  300  yards  of  the  crossing, 
although  he  noticed  the  driver  waving  his  handkerchief  as  soon  as 
he  turned  the  curve,  and  his  fireman  called  his  attention  to  the 
obstruction  when  he  was  about  600  yards  from  the  crossing.  *  Jfeld^ 
that  the  engineer  was  negligent,  if  by  watchfulness  he  could  have 
seen  that  the  road  was  obstructed  in  time  to  stop  his  train  before 
reaching  the  crossing.  Where  it  appeared  that  plaintiff's  driver 
went  on  the  track  to  see  whether  any  train  was  approaching  before 
he  attempted  to  cross,  the  fact  that  he  did  not  examine  the  cross- 
ing, and  that  he  did  not  look  at  his  watch  to  see  whether  it  was 
about  train  time,  does  not  constitute  such  contributory  negligence 
as  will  prevent  plaintiff  from  recovering,  it  appearing  that  the  stall- 
ing would  not  have  occurred  if  the  crossing  had  been  in  good  con- 
dition." 

Intoxicated  person  on  track — Nonsuit. 

In  Daily  v.  Richmond  &  Danville  R.  R.  Co.,  106  N.  C.  301 
(1890),  it  appeared  (as  per  syllabus  to  the  report),  that  **  A,  an  idiot, 
and  under  the  influence  of  liquor,  crossed  a  railroad  track  at  a  usual 
place  of  crossing  in  or  near  a  populous  town,  and  was  struck  and 
injured  by  a  passenger  train,  running  at  about  the  usual  rate  of 
speed  of  twenty  or  twenty-five  miles  an  hour.  Owing  to  obstruc- 
tions near  the  track,  upon  another  railroad,  he  could  not  have  seen 
the  train  until  within  six  feet  of  the  track  he  was  crossing.  It  did 
not  appear  how  near  the  train  was  to  him,  nor  whether  the  engineer 
saw  or  could  have  seen  him  in  time  to  have  stopped.  Jleld^  that  it 
was  not  error  in  the  court  below  to  decide  that  plaintiff  could  not 
recover  in  any  view  of  the  case.  Even  if  the  engineer  had  seen 
him  crossing  the  track  in  time  to  stop  his  train,  and  did  not  know 
of  his  infirmity,  he  was  justified  in  assuming  that  he  would  get  off 
in  time  to  avert  danger,  and  he  was  not  bound  to  check  its  speed. 
If  he  (the  engineer)  carelessly  refrained  from  checking  speed,  when 
he  might,  without  injury  to  the  passengers,  have  averted  the  injury, 
he  is  guilty  of  negligence,  even  though  the  party  injured  was  guilty 
of  contributory  negligence.**     Nonsuit  affirmed. 

Defective  track  —  Horse  injured. 

In  Lay  v.  Richmond  &  Danville  R.  R.  Co.,  106  N.  C.  404  (1890), 
where  "  in  an  action  against  a  railroad  company  for  injury  to  a  horse, 
plaintiff  showed  that  the  horse  had  fallen  on  defendant's  track  at  a 
foot  crossing  on  account  of  his  getting  his  foot  hung  by  a  defectively 
driven  spike,  and  that  before  he  could  get  him  off  he  was  struck  by 
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defendant's  dump-car,  in  charge  of  its  agents,  who  were  called  on  to 
stop  more  than  a  hundred  yards  away,  the  court  charged  the  jury 
that  though  the  plaintiff  may  have  been  negligent  in  entering 
defendant's  track,  said  negligence  was  not  the  proximate  cause  of 
the  injury  complained  of,  and  they  should  respond  to  the  second 
issue.  No;  it  was  held  such  charge  was  erroneous.  Held^  also,  that 
the  issue  of  contributory  negligence  ought  not  to  have  been  with* 
drawn  from  the  jury."     Judgment  on  verdict  for  plaintiff  reversed. 

Collisions  and  crossings. 

See  also  Ward  v,  Wilmington  &  Weldon  R.  R.  Co.,  113  N.  C- 
566,  horse  killed  on  track;  judgment  for  plaintiff  affirmed. 

Bottoms  v.  Seaboard  &  Roanoke  R.  R.  Co.,  114  N.  C.  699 
(1894),  child  injured  on  track;  imputed  negligence  discussed;  judg- 
ment for  plaintiff  for  $1,200  affirmed. 

Russell  v,  Carolina  Central  R.  R.  Co.,  118  N.  C.  1098  (1896), 
plaintiff,  riding  in  buggy  with  her  husband,  injured  in  collision  at 
crossing;  judgment  for  plaintiff  for  $1,000  affirmed. 

Pharr  V,  Southern  R'y  Co.,  119  N.  C.  751  (1896),  person  asleep 
or  intoxicated  run  over  on  track;  new  trial  granted  to  plaintiff. 

Syme  ^^  Richmond  &  Danville  R.  R.  Co.,  113  N.  C.  558(1893), 
person  walking  on  railroad  track  killed  by  train;  nonsuit  affirmed. 

Matthews  v.  Atlantic  &  North  Carolina  R.  R.  Co.,  117  N.  C. 
640  (1895),  person  walking  on  footpath  at  end  of  cross-ties  on  track 
struck  by  train;  judgment  for  defendant  affirmed. 

Markham  v.  Raleigh  &  Gaston  R.  R.  Co.,  119  N.  C.  715  (1896), 
person  walking  on  side  path  of  railroad  falling  and  struck  and  killed 
by  train;  nonsuit  affirmed. 

Mayes  v.  Southern  R'y  Co.,  119  N.  C.  758  (1896),  collision 
between  train  and  vehicle  at  crossing. 

Little  v,  Carolina  Central  R.  R.  Co.,  119  N.  C.  (1896),  per- 
son walking  on  trestle  struck  by  train;  judgment  for  defendant 
affirmed.     See  also  former  decision  in  the  Little  case,  1 18  N.  C.  1072. 

See  also  Clark  v,  Wilm.  &  M.  R.  R.  Co.,  109  N.  C.  430;  Harrell 
V.  Albemarle  &  Raleigh  R.  R.  Co.,  no  N.  C.  215;  High  v.  Carolina 
Central  R.  R.  Co.,  112  N.  C.  385;  Gilmore  v.  Cape  Fear,  etc.,  R. 
R.  Co.,  115  N.  C.  657;  Black  v,  Aberdeen  &  West  End  R.  R.  Co., 
115  N.  C.  667. 

Animals  injured  on  track. 

Farmer  z;.  Wilmington  &  Weldon  R.  R.  Co.,  88  N.  C.  564,  mule 
run  over  on  track;  judgment  for  defendant  reversed. 

Roberts  v,  Richmond  &  Danville  R.  R.  Co.,.  88  N.  C.  560,  cow 
run  over  on  track;  judgment  for  plaintiff  reversed  on  erroneous 
ruling  as  to  damages. 
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Durham  v,  Wilmington  &  Weldon  R.  R.  Co.,  82  N.  C.  352,  mule 
killed  on  track;  nonsuit  affirmed. 

DoGGETT  V,  Richmond  &  Danville  R.  R.  Co.,  81  N.  C.  459, 
stock  killed  on  track;  judgment  for  plaintifif  reversed. 

Scott  v.  Wilmington  &  Raleigh  R.  R.  Co.,  4  Jones,  432,  cow 
run  over  on  track. 

AvcocKz/.  Wilmington  &  Welden  R.  R.  Co.,  6  Jones,  231,  cattle 
crossing  track  run  over  by  train. 

Battle  v.  Wilmington  &  Weldon  R.  R.  Co.,  66  N.  C.  343,  mule 
killed  by  car. 

Jones  v.  North  Carolina  R.  R.  Co.,  70  N.  C.  626,  horse  struck 
by  freight  train. 

PippEN  V,  Wilmington,  Columbia  &  Augusta  R.  R.  Co.,  75  N.  C. 
54,  mules  struck  by  train. 

Proctor  v.  Wilmington  &  Weldon  R.  R.  Co.,  72  N.  C.  579,  cow 
jumping  on  track  and  run  over  by  train. 

Wilson  z^.  Norfolk  &  Southern  R'y  Co.,  90  N.  C.  69,  mule  run 
over  and  killed. 

Winston  v.  Raleigh  &  Gaston  R.  R.  Co.,  90  N.  C.  66y  cattle 
killed  on  track. 

Carlton  v.  Wilmington  &  Weldon  R.  R.  Co.,  104  N.  C.  365, 
mare  knocked  off  railroad  embankment  and  killed. 


MEREDITH  v.  RICHMOND  &,  DANVILLE 

RAILROAD  COMPANY. 

Supreme  Courts  North  Carolina^  February  Tertn^  i8gi. 

[Reported  in  108  N.  C.  616.] 

BOY  PASSING  ALONG  HIGHWAY  ON  SIDE  TRACK  STRUCK  BY 
ENGINE  — CONTRIBUTORY  NEGLIGENCE.  —  In  an  action  against  a 
railroad  company  for  injury  to  person  by  its  train,  it  appeared  that  the 
defendant  had  put  in  two  side  tracks  which  extended  into  the  public  road, 
and  that  the  plaintiff,  a  bright  boy  about  thirteen  years  old,  while  passing 
along  ihe  highway,  was  struck  and  injured  by  an  engine  while  seeking  to 
avoid  another  coming  from  the  opposite  direction.  At  a  short  distance  on 
either  side  of  the  tracks  there  was  a  wire  fence.  Held.,  that  he  was  not 
entitled  to  recover. 
(Syllabus  to  Official  Report.) 

Civil  action  for  damages,  tried  at  February  Term,  1890,  of  the 
Superior  Court  of  Madison  County,  before  PHILIPS,  J.  Nonsuit 
affirmed. 
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"The  defendant  company,  in  constructing  its  road  from  Hot 
Springs  to  Paint  Rock,  had  used  what  had  previously  been  the 
public  highway,  and,  just  below  Hot  Springs,  had  put  in  two 
side-tracks,  in  addition  to  the  main  line,  extending  some  distance 
down  the  road.  The  plaintiff,  W.  J.  Meredith,  who  sues  by  his 
next  friend,  Nicholas  Meredith,  his  father,  was  shown  by  all  of 
the  witnesses  to  be  a  bright  boy,  about  thirteen  years  old.  In 
going  from  the  house  of  his  father  to  Hot  Springs,  he  was  com- 
pelled to  pass  along  the  defendant's  road  where  the  three  tracks 
were  laid  down,  and  at  a  short  distance  on  either  side  of  said 
tracks  there  were  lines  of  wire  fence.  When  on  the  way  from 
his  father's  house  to  Hot  Springs,  he  passed  a  train  apparently 
heading  towards  Paint  Rock,  and  not  long  after,  seeing  another 
train  coming  from  Hot  Springs,  in  his  front,  on  the  track  on 
which  he  was  walking,  he  stepped  over  to  the  side  track  on  which 
the  train  first  seen  by  him  was  running,  but  failed  to  see  it 
approaching  him  from  his  rear  till  it  ran  against  and  injured  him. 
He  might  have  stepped  off  the  track  and  avoided  the  injury  had 
he  seen  the  train  coming  up  behind  him.  He  was  stricken  by 
the  engine  and  his  arm  was  crushed  and  afterwards  amputated. 
When  the  plaintiff  rested  his  case,  the  judge  instructed  the  jury 
that  he  could  not  recover.  The  plaintiff  submitted  to  judgment 
of  nonsuit,  and  appealed." 

No  counsel  for  plaintiff. 

F.  H.  BUSBEE,  for  defendant. 

Arery,  J.  —  Where  the  engineer  in  charge  of  a  moving  engine 
sees  a  human  being  walking  along  the  track  in  front  of  it,  if  such 
person  is  unknown  to  him  and  is  apparently  old  enough  to  under- 
stand the  necessity  for  care  and  watchfulness,  under  such  cir- 
cumstances, the  engineer  may  act  upon  the  assumption  that  he 
will  step  off  the  track  in  time  to  avoid  injury.  McAdoo  v. 
Richmond  &  Danville  R.  R.  Co.,  105  N.  C.  140;  Parker  z'. 
Wilm.  &  Weldon  R.  R.  Co.,  86  N.  C.  221.  The  witnesses  concur 
in  the  statement  that  the  boy  who  was  injured  was  an  intelligent 
youth,  about  thirteen  years  old.  In  the  absence  of  knowledge 
or  information  to  the  contrary,  the  engineer  was  justified  in  sup- 
posing that  he  would  look  to  his  own  safety  even  when  trains  were 
moving  on  three  parallel  tracks,  if  there  was  manifestly  an  oppor* 
tunity  to  escape  by  walking  across  the  rail  to  a  neighboring  side 
track.     Daily  v.  Richmond  &  Danville  R.  R.  Co.,  106  N.  C.  301. 

The   fact  that   there  was   then    no  other  possible   route  for 
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persons  walking  from  Paint  Rock  to  Hot  Springs  would  not  relieve 

a  man,  or  boy  of  his  age,  endowed  with  reason  and  the  instinct  of  J 

self-preservation,  from  the  duty  of  watchfulness,  when  he  must 

know  and  should  be  always  mindful  that  carelessness  will  expose 

him  to  danger. 

Actual  or  implied  license  from  the  railroad  company  to  use  the 
track  as  a  footway  would  not  relieve  him  from  the  consequences 
of  failing  to  exercise  ordinary  care.  The  license  to  use  does  not 
carry  with  it  the  right  to  obstruct  the  road  and  impede  the  pas- 
sage of  trains.  McAdoo  v.  Rich.  &  Dan.  R.  R.  Co.,  105  N.  C. 
140.  Where  the  engineer  knows  the  person  on  the  track,  and 
has  knowledge  or  information  that  he  is  of  unsound  mind,  or  so 
deaf  that  he  cannot  hear  an  approaching  train,  or  where  the 
engineer  sees,  or  can,  by  ordinary  care  and  watchfulness,  dis- 
cover that  a  human  being  is  apparently  lying  asleep  or  helplessly 
drunk,  or  an  animal  or  wagon  is  entangled  on  the  track  in  his 
front,  even  at  a  public  crossing,  he  cannot  relieve  the  company 
of  liability  for  injury  caused  by  running  over  the  person  or  animal, 
except  by  showing  that  he  promptly  used  every  available  means, 
short  of  imperiling  the  lives  of  passengers  on  his  own  train,  to 
avert  the  danger.  Deans  v.  Wilm.  &  W.  R.  R.  Co.,  107  N.  C. 
686;  Bullock  V,  Wilm.  &  W.  R.  R.  Co.,  105  N.  C.  189;  Carlton 
V.  Wilm.  &  W.  R.  R.  Co.,  104  N.  C.  365  (i).  The  same  rule 
applies  where  the  injury  has  been  done  to  a  child  apparently  too 
small  to  understand  the  danger,  and  where  the  engineer,  had  he 
kept  a  proper  lookout,  might  have  averted  it  without  peril  to 
passengers.  The  boy  injured  was  described  by  witnesses  as  bright 
and  "smart,"  but,  if  he  was  apparently  capable  of  appreciating 
his  peril  ox  his  situation,  it  is  sufficient  to  relieve  the  servants  of 
the  company  from  the  imputation  of  carelessness  in  assuming  that 
he  would  step  aside  before  the  engine  reached  him.  Considera- 
tions  of  public  policy,  such  as  the  reasonable  demand  for  the 
speedy  transportation  of  mails,  and  the  proper  regard  for  the 
safety  of  passengers,  forbid  that  trains  should  be  stopped  for 
trivial  causes  or  that  the  lives  of  those  on  board  should  be  put  in 
jeopardy,  even  to  avert  manifest  danger  to  others. 

We  concur  with  the  judge  below  in  the  opinion  that  the  plain- 
tiff was  not  entitled  to  recover,  because,  by  the  undisputed  facts, 
considered   in  any  phase  presented  by  them,  the  plaintiff  was 

X.  See  the  North  Carolina  cases  cited  ported  in  this  volume  of  Am.  Neg.  Cab. 
in  the  opinion  in  the  case  at  bar,  re-    ante. 
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negligent  in  failing  to  see  the  train  approaching  him  from  behind, 
while  the  servant  of  the  defendant  was  not  in  fault  in  acting  on 
the  belief  that  plaintiff  would  move  out  of  the  way  of  the  engine 
before  it  should  reach  him.     There  is  no  error. 
Affirmed. 

DRIVING  ACROSS  TRACK  —  STRUCK  BY  TRAIN  AT 
STREET  CROSSING  —  DUTY  OF  RAILROAD  COMPANY  AT 
CROSSINGS.  —  In  COULTER  V.  GREAT  NORTHERN  R'Y  CO., 
5  N.  Dak.  568  (1896),  where  plaintiff,  while  driving  a  team,  was 
struck  and  injured  by  defendant's  train  at  a  street  crossing,  judg- 
ment for  defendant  was  reversed,  it  being  held  (as  per  syllabus  to 
the  report),  that  "  there  is  no  fatal  variance  between  pleading  and 
proof  where  the  complaint  alleges  that  plaintiff  was  injured  through 
defendant's  negligence  at  a  crossing  of  the  public  highway  over 
defendant's  railroad  track,  by  being  there  struck  by  one  of  defend- 
ant's engines,  and  the  evidence  shows  that  the  highway  was  not 
legally  laid  out  over  defendant's  right  of  way,  but  that  defendant^ 
by  its  acts  and  its  acquiescence  in  the  public  use  of  the  crossing  a& 
a  public  highway,  had  made  such  crossing  a  public  highway  as  to 
the  public,  so  that  it  was  under  the  same  obligations  to  take  pre- 
cautions against  injuring  persons  or  property  at  that  point  as  would 
have  rested  on  it  had  the  highway  been  laid  out  in  strict  conformity 
with  law."  It  was  also  held  that  "  the  statutory  provision  regulat- 
ing the  ringing  of  the  bell  and  blowing  of  the  whistle  on  approach- 
ing a  public  crossing  are  not  the  sole  measure  of  the  duty  of  a 
railroad  company  to  protect  persons  and  property  at  public 
crossings."     ♦    *    ♦ 

HORSE,  FRIGHTENED  BY  NOISE  OF  TRAIN,  RUNNING 
ON  TRACK  AND  STRUCK  BY  TRAIN  —  RAILROAD  LIABLE. 
—  In  BOSTWICK  V.  MINNEAPOLIS  &  PACIFIC  R'Y  CO.,  2  N. 
Dak.  440  (1892),  action  for  running  over  plaintiff's  horse  which, 
frightened  by  noise  of  train,  had  run  upon  defendant's  track,  judg- 
ment for  plaintiff  was  affirmed.  The  syllabus  to  the  official  report 
states  the  case  as  follows:  "In  this  State  the  common-law  rule 
relative  to  domestic  animals  is  in  force,  and  every  man  is  bound,  at 
his  peril,  to  keep  his  stock  upon  his  own  premises,  and  is  liable  for 
all  damages  that  his  stock  may  do  upon  the  premises  of  another, 
whether  fenced  or  unfenced.  But  the  fact  that  plaintiff's  horse  was 
a  trespasser  upon  the  railroad  track  of  defendant,  without  any 
actual  fault  of  plaintiff,  did  not  relieve  defendant,  after  the  presence 
and  peril  of  the  horse  were  known  to  it,  from  the  obligation  to  use 
Vol.  XII  — 27 
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ordinary  care  in  the  management  of  its  trains  to  prevent  an  injury 
to  the  horse/*     ♦    *    ♦ 

Horse  getting  caught  on  bridge  and  run  over  by  train  —  Railroad  not 
liable. 

In  HoDGiNS  V,  Minneapolis,  St.  Paul  &  Sault  Ste  Marie  R.  R. 
Co.,  3  N.  Dak.  382  (1893),  action  for  negligently  killing  plaintiff's 
horse  which,  having  stumbled  and  got  caught  on  the  ties  of  a  railroad 
bridge,  was  run  over  by  defendant's  train,  judgment  for  plaintiff 
was  reversed,  for  error  in  refusing  to  direct  verdict  for  defendant 
where  presumption  of  negligence  was  entirely  rebutted  by  defend- 
ant. Applying  the  rule  laid  down  in  the  Bostwick  case  (preceding 
paragraph). 

HORSE  KILLED  AT  PRIVATE  CROSSING  — RAILROAD 
LIABLE. —In  BISHOP  V.  CHICAGO,  MILWAUKEE  &  ST. 
PAUL  R'Y  CO.,  4  N.  Dak.  536  (1895),  action  for  negligently  killing 
plaintiff's  colt  at  a  private  crossing  on  plaintiff's  farm,  judgment  for 
plaintiff  was  affirmed,  the  question  of  negligence  being  properly  for 
the  jury.  The  syllabus  states  the  case  as  follows:  "  A  colt  belong- 
ing to  the  plaintiff  was  turned  loose  to  feed  upon  the  plaintiff's  land, 
and  while  attempting  to  cross  the  railroad  track  upon  such  [private 
farm]  crossing,  was  killed  by  defendant's  cars.  Held^  i,  that  such 
animal  was  not,  when  killed,  a  trespassing  animal,  but  was  lawfully 
upon  the  crossing;  2,  that  defendant  in  running  its  trains,  was 
bound  to  exercise  due  care  in  approaching  and  passing  over  such 
private  crossing,  and  is  bound  to  anticipate  that  animals  and  per- 
sons may  be  rightfully  upon  its  right  of  way  at  the  point  of  crossing. 
The  care  must  be  commensurate  with  the  danger  reasonably  to  be 
apprehended  at  the  point  of  intersection."     *     *     * 

Collision  between  wagon  and  train  at  crossing. 

The  Bishop  case  (supra)  was  followed  in  Johnson  v.  Great 
Northern  R'y  Co.,  7  N.  Dak.  284  (1898),  where  train  collided  with 
wagon  at  crossing,  as  to  duty  of  railroad  company  to  look  out  for 
persons  and  property  at  public  crossings. 
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CLEVELAND,   COLUMBUS  AND  CINCINNATI 
RAILROAD  COMPANY  V.  JOHN  CRAWFORD 

Administrator  of  Wilson  Sipes,  Deceased 
and  also  of  eleanor  sipes,  deceased. 
(Two  Cases.) 

Supreme  Courts  Ohio^  December  Term^  1^4- 

[Reported  in  24  Ohio  St.  631.] 

LOOKING  AND  LISTENING  AT  CROSSINGS  — CONTRIBUTORY  NEGLI- 
GENCE —  QUESTION  FOR  JURY  —  INSTRUCTIONS  —  STATUTORY 
ACTION  —  EVIDENCE  —  COLLISION  BETWEEN  WAGON  AND 
TRAIN  AT  CROSSING.  —  i.  Ordinary  prudenc:  requires  that  a  person  in 
the  full  enjoyment  of  the  faculties  of  hearing  and  seeing*  before  attempting 
to  pass  over  a  known  railroad  crossing,  should  use  ;hem  for  the  purpose  of 
discovering  and  avoiding  danger  from  an  approaching  train;  and  the  omis- 
sion to  do  so,  without  a  reasonable  excuse  therefor,  is  negligence,  and  will 
defeat  an  action  by  such  person  for  an  injury  to  which  such  negligence 
contributed. 

2.  But  the  omission  to  use  such  precautions,  by  a  person  injured,   will  not 

defeat  his  action  if,  by  due  diligence  in  their  use,  the  consequence  of  the 
defendant's  negligence  would  not  have  been  avoided. 

3.  Nor  will  the  failure  to  use  such  precautions  be  regarded  as  negligence  on  the 

part  of  the  plaintiff,  if,  under  all  the  circumstances  of  the  case,  a  person  of 
ordinary  care  and  prudence  would  be  justified  in  omitting  to  use  them. 

4.  In  an  action  for  damages  for  alleged  negligence,  the  question  of  negligence 

on  the  part  of  the  defendant,  or  of  contributory  negligence  on  the  pan  of 
the  plaintiff,  is  a  mixed  question  of  law  and  fact,  to  be  decided  by  the  jury, 
under  proper  instructions  from  the  court. 

5.  But.  if  all  the  material  facts  touching  the  alleged  negligence  be  undisputed 

or  be  found  by  the  jury,  and  admit  of  no  rational  inference  but  that  of 
negligence,  in  such  case  the  question  of  negligence  becomes  a  question  of 
law  merely,  and  the  court  should  so  charge  the  jury. 

6.  If,  however,  the  testimony  be  conflicting,  the  facts  uncertain,  or  the  proper 

inferences  to  be  drawn  therefrom  doubtful,  in  such  case  it  would  be  error 
for  the  court  to  withdraw  the  case  from  the  jury,  or  direct  them  to  return  a 
particular  verdict. 

7.  A  party  is  not  entitled  to  have  the  jury  instructed  to  render  a  verdict  in  his 

favor,  upon  a  hypothetical  statement  of  the  facts  of  a  case,  if  the  statement 
omits  material  facts  upon  which  testimony  has  been  offered,  and  where  the 
finding  of  the  omitted  facts  against  the  parly  would  change  the  result  of 
the  case. 

8.  In  an  action  under  the  Act  of  March  25,  1851  (S.  &  C.  1139),  by  the  personal 

representative,  for  damages  resulting  from  the  death  of  his  intestate, 
caused  by  the  wrongful  act  or  neglect  of  the  defendant,  it  is  not  competent 
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for  the  defendant,  in  order  to  defeat  the  action,  to  prove  that  some  of  the 
next  of  kin  of  the  intestate  for  whose  benefit  the  action  is  prosecuted,  were 
guilty  of  negligence  which  contributed  to  the  injury  that  resulted  in  the 
death. 
(Syllabus  to  Official  Report.) 

Error  to  the  Court  of  Common  Pleas  of  Morrow  County. 
Reserved  in  District  Court.    Judgments  for  plaintiffs  affirmed, 

*'  These  cases  grow  out  of  the  same  state  of  facts,  and  are  so 
essentially  similar  that  a  statement  of  one  will  suffice  for  a  state- 
ment of  the  other.  The  original  actions  were  prosecuted  by 
John  Crawford,  as  administrator  of  Wilson  Sipes,  and  as  adminis- 
trator of  Eleanor  Sipes,  against  the  Cleveland,  Columbus  and 
Cincinnati  Railroad  Company,  under  the  statute,  to  recover 
damages  resulting  from  the  deaths  of  his  intestates  (husband  and 
wife),  which  were  caused,  as  was  alleged,  by  the  wrongful  acts 
and  negligence  of  the  defendant.  It  is  conceded  that  Mr.  and 
Mrs.  Sipes  were  killed  by  a  train  of  defendant's  cars  on  June  22, 
1867,  at  the  crossing  of  defendant's  road  and  a  public  highway, 
situate  about  a  mile  and  a  half  south  from  the  town  of  Galion. 

"The  highway  leads  from  the  center  of  the  town  to  the  cross- 
ing, on  a  line  running  due  south.  From  the  town  to  a  point 
twelve  or  fifteen  rods  north  of  the  crossing,  it  passes  over  a 
slightly  undulating  surface ;  but  at  that  point  it  descends  to  a 
creek  bottom,  nine  or  ten  feet  below  the  level  of  the  upper  plain, 
and  thence  continues  in  the  same  direction  on  the  lower  level 
until  it  reaches  within  a  few  feet  of  the  crossing,  where  it  ascends 
on  a  slight  embankment  to  the  level  of  the  railroad  track,  and, 
turning  to  the  left,  crosses  the  railroad  at  nearly  right  angles. 

"The  railroad  track  extends  from  the  eastern  portion  of  the 
town  to  the  crossing,  on  a  straight  line,  bearing  a  few  degrees 
west  of  south  and  on  a  descending  grade  of  ten  or  twelve  feet  to 
the  mile.  From  the  crossing  northwardly  for  about  200  ffcet, 
the  railroad  track  is  two  or  three  feet  above  the  level  of  the  creek 
bottom ;  and  at  this  point  it  enters  a  cut  seven  or  eight  feet  deep 
and  about  thirty  feet  wide.  This  cut  extends  to  the  northward, 
increasing  slightly  in  depth  for  twenty. five  or  thirty  rods,  and 
thence  diminishing  in  depth,  until  the  grade  reaches  the  level  of 
the  upper  plain. 

*'  From  the  crossing  northward,  the  departure  of  the  railroad 
from  the  highway  is  about  fifteen  feet  in  a  distance  of  forty  feet. 
All  the  upper  plain  between  the  highway  and  the  railroad  was 
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fenced  and  under  cultivation.  On  June  22,  1867,  the  date  of 
the  collision,  the  upper  plain  land  situate  between  the  roads,  for 
the  distance  of  fifty  rods  from  the  crossing  northward,  was  occu- 
pied by  growing  rye,  and  north  of  the  rye  field  were  several  tene- 
ment houses  and  other  farm  structures  which  more  or  less 
obstructed  the  view  from  the  highway  to  the  railroad. 

"About  ten  o'clock  in  the  morning  of  this  day,  the  deceased, 
with  three  of  their  children,  started  from  Gallon  for  their  home, 
in  a  two-horse  farm  wagon,  and  drove  at  the  rate  of  about  four 
miles  per  hour.  Wilson  Sipes,  the  husband  and  father,  was  driv- 
ing the  team,  and  occupied  the  right  side  of  the  front  seat  on 
the  wagon,  with  two  of  the  children  on  his  left.  Mrs.  Sipes 
occupied  the  left  side  of  a  back  seat,  with  a  daughter  on  her 
right.  Shortly  afterward,  and  while  Sipes  and  his  family  were 
thus  on  the  road  approaching  the  crossing,  an  express  train  of 
the  defendant  left  Gallon  for  the  south,  about  seven  or  eight 
minutes  behind  time;  and  before  reaching  the  crossing  the  train 
had  attained  the  speed  of  not  less  than  forty-five  miles  per  hour. 
At  the  crossing  the  train  collided  with  the  wagon,  striking  it 
between  the  front  and  hind  wheels,  instantly  killing  Mr.  and  Mrs. 
Sipes.     The  children  escaped  with  slight  injuries. 

"It  is  quite  certain  from  the  testimony  (the  whole  of  which  is 
set  out  in  the  record),  that  the  occupants  of  the  wagon  did  not 
see  or  hear  the  approaching  train  until  the  horses  attached  to  the 
wagon  were  within  ten  or  twelve  feet  of  the  crossing;  and  that 
the  officers  of  the  train  did  not  see  the  wagon  until  the  train  was 
within  300  feet  of  the  crossing. 

"Each  of  these  cases  has  been  twice  tried  to  separate  juries, 
with  a  verdict  on  each  trial  against  the  defendant.  The  judg- 
ments are  now  sought  to  be  reversed,  chiefly  upon  the  grounds 
that  the  verdicts  upon  which  the  judgments  were  rendered  were 
contrary  to  the  evidence,  and  that  the  court  erred  in  refusing  to 
charge  the  jury  as  requested  by  the  defendant  below, " 

ESTEP  &  Burke,  for  plaintiff  in  error. 

F.  DOUTHITT  and  Reid  &  Powell,  for  defendant  in  error. 

HcUyaine,  J.  —  We  will  first  consider  the  objections  made  to 
the  verdict: 

I.  It  is  claimed  that  the  testimony  did  not  warrant  the  find- 
ings that  the  deaths  of  plaintiff's  intestates  were  caused,  in  whole 
or  in  part,  by  the  negligence  of  the  defendant. 

We  think  the  testimony  shows  that  the  crossing  where  Mr.  and 


422  AMERICAN  Negligence  Cases. 

Mrs.  Sipes  were  killed  was  a  dangerous  one  —  approached  by  the 
railroad  from  the  north  through  a  cut  which  tended  to  deprive 
persons  on  the  highway  approaching  the  crossing  of  the  oppor- 
tunity of  either  seeing  or  hearing  an  approaching  train.  Conced- 
ing that  the  train-bell  was  rung  during  its  passage  through  the 
whole  length  of  the  cut,  it  is  nevertheless  quite  certain  that  the 
whistle  was  not  used  to  signal  the  approach  of  the  train  until  it 
had  reached  a  point  within  300  feet  of  the  crossing  —  a  distance 
over  which  the  train  passed  in  four  seconds  of  time. 

That  the  whistle  is  a  more  effective  signal  of  warning  than  a 
bell  cannot  be  doubted ;  and  where  the  approach  to  the  cross- 
ing is  such  as  this,  it  is  perhaps  the  only  efficient  signal.  This 
was  a  question  for  the  jury;  and  we  can  not  say  that  the  omis- 
sion to  blow  the  whistle  at  a  greater  distance  from  the  crossing, 
considering  the  character  of  the  approach  and  the  rapidity  of  the 
train,  did  not  justify  the  jury  in  finding  that  the  collision  was 
caused  by  the  negligence  of  those  in  charge  of  the  train. 

2.  It  is  also  claimed  that  the  findings  of  fact,  that  the  deceased 
did  not  contribute  to  their  deaths  by  their  own  negligence,  were 
contrary  to  the  testimony.  It  must  be  admitted  that  each  jury 
must  have  so  found,  in  order  to  arrive  at  the  verdicts  rendered. 

In  cases  where  such  issues  are  made,  the  question  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff  or  his  intestate,  and 
of  negligence  on  the  part  of  the  defendant  causing  the  injury 
complained  of,  should  be  considered  and  determined  upon  the 
same  principles  and  by  the  same  rules  exactly.  There  is  no  pre- 
sumption of  negligence,  as  against  either  party,  except  such  as 
arises  upon  the  facts  proved.  Indeed,  the  presumption  of  law 
is  that  neither  party  was  guilty  of  negligence,  and  such  pre- 
sumption must  prevail,  until  overcome  by  proof.  As  a  general 
rule,  the  existence  of  negligence  on  either  side  is  a  fact  to  be 
ascertained  by  the  jury,  under  proper  instructions  from  the  court. 
In  these  cases,  the  question  of  contributory  negligence  was  sub- 
mitted to  the  jury,  with  instructions  from  the  court,  which,  we 
may  say,  were  unusually  instructive  and  proper.  (Whether  the 
defendant  was  entitled  to  certain  instructions  which  were  refused, 
will  be  hereinafter  considered.)  Each  of  these  cases,  upon  the 
whole  testimony  bearing  on  the  question  of  contributory  neglu 
gence,  was  such,  that,  in  our  judgment,  it  would  have  been  error 
for  the  court  to  have  withdrawn  it  from  the  jury,  or  to  have 
instructed  them  to  find  that  contributory   negligence   existed. 
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The  jury  lound  the  non-existence  of  such  negligence,  and  we 
cannot  say  the  finding  was  clearly  against  the  weight  of  evidence. 

The  testimony  undoubtedly  shows  that  the  deceased  were  well 
acquainted  with  the  crossing,  and  knew  its  dangerous  character; 
and  it  also  seems  clear  that  they  did  not,  in  fact,  discover  the 
approach  of  the  train  until  they  had  reached,  or  were  within  a 
few  feet  of  the  crossing.  But  to  say  nothing  of  the  conflict  of  the 
testimony,  we  think  the  circumstances  which  surrounded  them; 
the  doubt  whether  they  could  have  heard  or  seen  the  approach- 
ing train  before  they  did ;  and  as  to  their  exact  location  at  the 
time  it  was  discovered  approaching;  their  situation,  not  only  in 
reference  to  the  track  and  the  train,  but  also  as  to  other  con- 
ditions which  may  have  required  their  attention,  etc.,  brought 
the  case  so  peculiarly  within  the  province  of  the  jury,  for  the 
purpose  of  weighing  the  circumstances,  drawing  inferences,  and 
testing  their  conclusions  by  the  rule  of  ordinary  prudence,  that 
a  majority  of  the  court  do  not  feel  authorized  to  interfere  with 
the  verdict,  especially  as  the  same  result  has  been  reached,  upon 
substantially  the  same  state  of  proof,  by  four  separate  and  dis- 
tinct juries. 

3.  The  court  refused,  in  the  case  of  Wilson  Sipes,  to  instruct 
the  jury  as  follows:  "That  plaintiff's  intestate  was  bound,  under 
any  circumstances,  without  signs  or  signals,  to  use  his  eyes  and 
ears  to  the  extent  of  his  opportunity,  to  hear,  see,  and  avoid 
danger,  and  an  omission  to  do  so  was  negligence  on  his  part, 
which  will  prevent  a  recovery.'*  In  refusing  to  charge  the  above, 
as  requested,  it  is  claimed  there  was  error.  After  defining  ordi- 
nary care,  such  as  the  law  required  the  plaintiff's  intestate  to 
exercise,  the  court  did  charge  the  jury,  however,  as  follows: 
**  And,  therefore,  if  the  intestate,  before  going  upon  the  crossing, 
did  not  look  up  and  down  the  track  to  see  whether  a  train  was 
approaching,  or  if  he  did  not  use  his  ears  and  eyes  so  far  as  he 
had  an  opportunity  to  do  so,  or  if  his  hearing  was  defective,  or 
if  the  noise  of  the  wagon  prevented  his  hearing  in  any  degree, 
you  will  take  the  same  into  consideration,  or  any  other  circum- 
stances calculated  to  influence  the  conduct  of  a  prudent  person, 
bearing  in  mind  that  whatever  the  facts  and  circumstances  in  the 
case  may  be,  the  proposition  you  have  to  determine  is,  whether 
Mr.  Sipes  exhibited  ordinary  care  under  the  circumstances.  If, 
in  the  exercise  of  common  prudence  and  caution,  the  intestate 
could    have    avoided   the   accident,   then   the   plaintiff   cannot 
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recover.  *  *  *  if  the  intestate,  under  a  mistaken  judgment 
that  he  could  do  so  safely,  after  seeing  the  train,  and  before 
going  upon  the  crossing,  undertook  to  cross  ahead  of  the  train, 
this  would  be  such  negligence  as  would  defeat  a  recovery."  A 
similar  request  was  refused,  and  a  similar  charge  was  given  in 
the  Eleanor  Sipes  case. 

In  the  presentation  of  these  cases,  as  well  as  two  other  cases 
(Baltimore  &  Ohio  R.  R.  Co.  v,  Whittaker,  24  Ohio  St.  642, 
and  Marietta  &  Cincinnati  R.  R.  Co.  v,  Picksley,  24  Ohio  St. 
654),  which  have  been  considered  in  connection  with  them,  able 
arguments  and  many  authorities  have  been  made  and  cited /r^ 
and  coUy  on  the  question,  whether  an  omission  to  look  and  listen 
for  an  approaching  train,  before  attempting  to  cross  a  railroad 
track,  is,  as  matter  of  law,  such  negligence  on  the  part  of  the 
person  attempting  to  cross  as  will  preclude  his  recovery  for  an 
injury  done  by  a  passing  train  while  crossing  the  track  (i). 

Within  the  compass  to  which  I  intend  to  limit  this  opinion,  it 
is  impossible  to  review  the  cases  cited,  but  nevertheless  it  is 
proper  to  acknowledge  the  substantial  aid  we  have  received  from 
counsel  and  adjudicated  cases,  in  coming  to  the  conclusions  about 
to  be  announced.  . 

It  is  unquestionably  true  that,  ordinary  prudence  requires  a  per- 
son in  the  full  enjoyment  of  his  faculties  and  sense  to  use  them, 
before  attempting  to  cross  a  known  railroad  track,  for  the  pur- 
pose of  discovering  and  avoiding  danger  from  a  passing  train ; 
and  a  failure  to  do  so,  without  a  reasonable  excuse  therefor,  is 
negligence,  and  will  defeat  an  action  for  an  injury  to  which  such 
negligence  contributed.     This  rule  does  not,  in  any  wise,  impinge 

I.  In  Baltimore  &  Ohio  R.  R.  Co.  be  reversed."    Judi^ment  for  plaintiff 

V.  Whittaker,  24  Ohio  St.  642  (1874),  reversed. 

person  driving  across  track  struck  by        In   Marietta  &    Cincinnati  R.  R. 

train  at  crossing,  it  was  held  that  *'  in  Co.  r.  Picksley,  24  Ohio  St.  654  (1874), 

an  action   to  recover  for  an  injury  on  person  injured  by  train  while  crossing 

the  ground  of  negligence,  although  the  track  at  street  crossing,  it  was  held  that 

court  charged  the  jury  that  the  plain-  "  a  charge,  which  consists  mainly  of 

liff  cannot  recover  if  his  own  negligence  extracts    from    opinions    in    reported 

contributed  to  the  injury,  yet,  iu  con-  cases,  having  no  special  reference  to 

nection  with  such  charge,  so  instructed  the  circumstances  of  the  case  on  trial, 

the  jury  that  they  might  reasonably  is  objectionable;  and  where,  from  the 

believe    that    this   rule    only    applies  consideration  of  the  whole  evidence, 

where  the  defendant  is  not  negligent,  it  is  reasonable  to  suppose  the  jury 

such  charge  is  misleading  and  a  judg-  may  have  been  misled  by  such  charge, 

ment  for  plaintiff  based  thereon  should  a  new   trial  ought  to    be    granted." 

Judgment  for  plaintiff  reversed. 
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on  the  doctrine  which  recognizes  the  right  of  a  traveler  on  a  pub- 
lic highway  to  the  use  of  the  crossing  as  co-ordinate  with  the 
right  of  the  railroad  company,  but  it  results  as  a  necessity  from 
the  difference  of  the  modes  in  which  the  respective  roads  are 
made  subservient  to  the  public  use. 

It  must  be  observed  that  the  rule,  as  above  stated,  does  not 
preclude  a  recovery  in  all  cases  where  the  injured  party  omits  to 
employ  his  senses  to  discover  and  avoid  injury,  even  though  the 
omission  may  be  regarded  as  negligent ;  but  only  in  those  cases 
where  the  omission  contributes  to  the  injury.  The  law  in  cases 
of  mutual  negligence  is  that,  although  there  may  have  been 
negligence  on  the  part  of  the  plaintiff,  yet,  unless  he  might,  by 
the  exercise  of  ordinary  care,  have  avoided  the  consequences  of 
the  defendant's  negligence,  he  is  entitled  to  recover.  Timmons 
V,  Central  Ohio  R.  R.  Co.,  6  Ohio  St.  105  (i).  It  is  no  case  of 
mutual  contribution  to  an  injury,  where  the  injured  party  could 
not,  by  the  exercise  of  due  care,  have  avoided  the  consequences 
of  another's  carelessness. 

Again,  the  failure  to  look  or  listen  for  an  approaching  train, 
though  such  failure  may  contribute  to  the  injury,  cannot,  under 
all  circumstances,  be  regarded  as  negligent.  Whether  it  is  so  or 
not  depends  on  the  circumstances  of  the  particular  case.  For 
instance,  other  dangers,  as  well  as  those  from  the  approaching 
train,  may  be  impending,  and  they  may  be  such  as  demand  the 
entire  attention  of  the  person  about  to  cross  the  track ;  and  if  so, 
a  prudent  person  would  be  excused  from  looking  or  listening  for 
the  train.  Indeed,  the  exercise  of  ordinary  care  to  avoid  an 
injury  is  all  the  law  requires;  and  no  one  can  be  held  to  be  negli- 
gent who  exercises  such  care.  True,  when  the  danger  is  immi- 
nent and  human  life  is  at  stake,  great  precaution  should  be  exer- 
cised; but  this  is  only  ordinary  care  under  the  circumstances, 
because  persons  of  ordinary  prudence,  under  such  circumstances, 

I.  In  Timmons  v.  Central  Ohio  R.  withsafety,  and  in  making  the  attempt, 

R.  Co.,  6  Ohio  St.  105  (1856),  **  where  seizes  the  rim  of  a  gravel  box  which, 

the  plaintiff,  being  in  the  employ  of  a  through    defect   of    material,    breaks, 

railroad  company,  as  a  brakeman  on  whereby  plaintiff  falls  upon  the  track 

a  gravel  train,  of  his  own  accord  and  and  is  run  over  by  the  train  and  in- 

on  his  own  business,  leaves  the  train  jured,  it  was  held  that  these  facts  show 

while  proceeding  to  its  place  of  destina-  such  a  want  of  ordinary  care  by  the 

tion,  and  voluntarily  attempts  to  get  plaintiff  as  will  preclude  him  from  a 

aboard  the  same  train,  on  its  return,  recovery.'*    Judgment  for   defendant 

while    its    speed    is    not    sufficiently  affirmed, 
checked  up  to  permit  this  to  be  done 
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exercise  great  caution  and  care.  When,  therefore,  a  person 
about  to  cross  a  railroad  track,  under  a  given  state  of  circum- 
stances, exercises  that  degree  and  amount  of  care  which  prudent 
persons  usually  exercise  under  like  circumstances,  he  is  without 
fault.  In  other  words,  when  the  circumstances  are  such  that 
prudent  persons  would  not  ordinarily  look  or  listen  for  an 
approaching  train,  there  is  no  negligence  in  omitting  to  look  or 
listen.  If  this  view  be  correct,  it  is  plain,  as  a  general  rule,  that, 
whether  contributory  negligence  existed  or  not,  is  a  mixed  ques- 
tion of  law  and  fact ;  that  is  to  say,  a  fact  for  the  jury  to  find 
from  such  testimony  as  the  law  regards  as  competent  to  prove  it ; 
and  to  be  found  in  accordance  with  such  rules  as  the  court  may 
give  to  the  jury  for  their  guidance. 

Where,  however,  all  the  material  facts  in  the  case  are  undis- 
puted, or  are  found  by  the  jury,  and  admit  of  no  rational  infer- 
ence but  that  of  negligence,  or  that  of  due  care,  it  is,  no  doubt, 
the  duty  of  the  court  to  say  to  the  jury  that,  as  matter  of  law, 
the  facts  so  appearing  amount  to  negligence,  or  to  due  care,  as 
the  case  may  be ;  as  it  would  be  the  duty  of  the  court  to  deter- 
mine, as  a  question  of  law,  what  judgment  should  be  rendered 
upon  a  special  verdict.  But,  on  the  other  hand,  if  the  testimony 
is  conflicting,  the  facts  uncertain,  or  the  proper  inferences  to  be 
drawn  from  the  facts  and  circumstances  doubtful,  then  it  would 
be  error  for  the  court  to  withdraw  the  case  from  the  jury,  or 
direct  them  to  return  a  particular  verdict. 

From  what  has  been  said,  it  follows  that  where  a  party  requests 
the  court  upon  a  hypothetical  statement  of  the  case,  such  as 
would  entitle  him  to  a  verdict,  to  instruct  the  jury  to  render  a 
verdict  in  his  favor,  it  is  the  duty  of  the  court  to  instruct  the 
jury  to  so  render  their  verdict,  if  they  find  the  facts  to  be  as 
assumed,  provided  the  assumed  statement  embraces  all  the 
material  facts  in  the  case;  but  if  the  statement  omits  material  « 

facts  upon  which  testimony  has  been  offered,  and  which,  if  found 
by  the  jury  to  be  against  the  party  asking  the  instruction,  would 
change  the  result  of  the  case,  then  the  court  may  properly  refuse 
to  give  any  instruction  in  relation  to  the  hypothetical  case. 
When  tested  by  the  principles  above  stated,  it  is  clear  that  there 
was  no  error  in  refusing  to  give  the  instruction  asked  for  by  the 
defendant  below. 

It  is  not  true,  as  matter  of  law  or  of  fact,  that  the  plaintiff's 
intestate  was  guilty  of  negligence  which  would  prevent  a  recovery, 
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if,  under  any  circumstances y  without  signs  and  signals,  he 
omitted  to  use  his  eyes  and  ears  to  the  extent  of  his  opportunity, 
to  see,  hear,  and  avoid  danger.  In  the  first  place,  if  the  use  of 
his  eyes  and  ears  to  the  extent  of  his  opportunity  would  not  have 
prevented  the  collision,  he  was  not  guilty  of  contributory  negli- 
gence. In  the  second  place,  if  the  circumstances  were  such  as 
would  have  excused  a  person  of  ordinary  prudence  from  looking 
or  listening  for  the  approaching  train,  he  was  not  guilty  of  negli- 
gence at  all.  In  the  third  place,  the  qualifying  words  found  in 
the  request  —  to  wit,  **  to  the  extent  of  his  opportunity  "  —  do 
not  relieve  the  proposition  from  objection.  It  was  claimed  on 
the  trial,  and  the  testimony  tended  to  prove  the  fact,  that  the 
deceased  had  no  opportunity  to  see  or  hear  the  train  until  it  was 
too  late  to  avoid  the  collision.  If  the  jury  had  so  found  the  fact 
to  be,  the  verdict  should  have  been  for  the  defendant,  according 
to  the  request,  although  the  exercise  of  due  care  on  the  part  of 
the  intestate  "  to  the  extent  of  his  opportunity,"  could  not  have 
avoided  the  consequences  of  the  defendant's  negligence.  This, 
as  we  above  stated,  is  not  the  law. 

4.  The  original  actions  were  prosecuted  under  the  statute  for 
the  benefit  of  the  next  of  kin. of  the  intestates.  The  next  of  kin 
were  their  four  children,  three  of  whom  were  with  their  parents 
in  the  wagon  at  the  time  of  the  collision.  On  the  trial,  defend- 
ant requested  the  court  to  charge  the  jury  that  if  the  persons  for 
whose  benefit  the  actions  were  brought,  were  guilty  of  a  want 
of  ordinary  care  which  contributed  to  the  injury,  a  recovery  could 
not  be  had  for  their  benefit.  This  request  was  properly  refused; 
because,  first,  the  statute  gives  the  right  of  action  to  the  per- 
sonal representative  upon  the  same  conditions  that  would  have 
entitled  the  party  injured  to  an  action  if  death  had  not  ensued. 
If  Mr.  and  Mrs.  Sipes  had  not  died,  and  had  not  been  guilty  of 
contributory  negligence,  their  right  of  action  for  the  negligence 
of  the  defendant  would  not  have  been  defeated  by  reason  of  the 
negligence  of  third  persons,  although  such  persons  may  have 
stood  to  them  in  the  relation  of  next  of  kin. 

Again,  the  amount  recovered  in  such  cases  is  a  gross  sum, 
which  the  statute  directs  to  be  distributed  to  the  next  of  kin  in 
the  proportions  provided  by  law  in  relation  to  the  distribution  of 
personal  estates.  If  contributory  negligence  on  the  part  of  some 
of  the  next  of  kin  would  defeat  a  recovery  as  to  them,  it  would 
also  defeat  a  recovery  for  the  benefit  of  those  who  in  nowise  con- 
tributed to  the  injury. 
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We  find  no  error  in  these  records  for  which  the  judgments,  or 
either  of  them,  should  be  reversed.  f 

Judgment  affirmed.     WHITE  and  Rex,  JJ.,  concurred.     Day,  \ 

Ch.  J.,  and  Welch,  J.,  concurred  in  the  syllabus,  but  dissented 
from  the  judgment,  on  the  ground  that  the  verdicts  were  against 
the  evidence. 


CLEVELAND,  COLUMBUS,  CINCINNATI  AND  ST. 
LOUIS  RAILWAY  COMPANY  v.  SCHNEIDER. 

Supreme  Courts  Ohio^  January  Term^  1888, 

[Reported  in  45  Ohio  St.  678.] 

DRIVING  ACROSS  TRACK  AT  A  TROT  — COLLISION  AT  CROSSING  — 
GATES  AT  CROSSING  — FAILURE  TO  MAINTAIN  SAME.  — i.  Where 
a  railroad  company  uses  the  tracks  of  its  road  across  a  generally  traveled 
public  street  in  a  populous  town  or  city,  for  its  convenience  in  the  switching 
of  trains,  cars  and  locomotives,  and  the  crossing  is  thereby  rendered  excep- 
tionally dangerous,  it  is  bound  to  exercise  care  proportioned  to  the  increased 
danger  arising  from  such  use  of  its  tracks,  to  avoid  injury  to  persons  using 
the  crossing,  and  should,  in  the  exercise  of  such  care,  as  a  reasonable  pre- 
caution for  their  safety,  and  means  of  preserving  the  legitimate  uses  of  the 
street,  maintain  flagmen,  or  gates  and  gatemen,  at  such  crossing,  or  adopt 
other  equally  adequate  measures  for  that  purpose. 

3.  A  railroad  company  which,  in  operating  the  road  with  the  company  owning 
the  same,  under  an  agreement  to  pay  the  latter  a  specified  sum,  yearly,  in 
excess  of  the  amount  to  which  it  is  entitled  out  of  the  joint  earnings,  for  the 
use  of  its  tracks  and  the  cost  of  switching,  uses  the  tracks  at  such  crossing 
where  gates  and  gatemen  are  maintained,  is  bound  to  the  same  care  in  the 
use  thereof  as  the  company  owning  the  road  and  should  anticipate  the 
reasonable  effect  of  the  gates,  and  the  gatemen's  conduct  in  their  manage- 
ment, on  persons  approaching  the  crossing  or  about  to  cross,  and  operate 
the  road  at  that  place,  having  due  regard  to  such  probable  effect,  and  exer- 
cise care  proportioned  to  the  probable  danger  to  persons  using  such  cross- 
ing under  those  circumstances:  and  if,  while  so  using  the  tracks  of  the 
road  it  accepts  the  services  of  the  gai*»men  employed  by  the  company  own- 
ing the  road,  instead  of  employing  gatemen  of  its  own,  they  become,  for 
the  lime  being,  its  servants,  for  whose  negligence  it  is  responsible;  and  if 
it  does  not  accept  their  services,  its  duty  is  to  place  competent  gatemen  at 
such  crossing,  and  is  responsible  for  its  omission    to  do  so. 

3.  When  gatemen  are  maintained  at  such  crossings,  it  is  their  duty  to  observe 
the  tracks  and  know  when,  on  account  of  trains  or  engines  thereon,  it 
becomes  dangerous  for  persons  to  cross,  and  when  it  is  so,  to  close  the 
gates  and  keep  them  closed  to  prevent  persons  from  going  upon  the  tracks 
so  long  as  the  danger  continues;  and  when  the  tracks  are  clear,  or  persons 
may  cross  without  danger  from  passing  cars  and  locomotives,  then  to  open 
the  gates  and  keep  them  open  to  enable  persons  to  cross,  so  long  as  it  is 
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safe  for  them  to  do  so,  but  no  longer.  Persons  approaching  the  crossing 
or  about  to  cross  have  the  right  to  presume,  in  the  absence  of  knowledge 
to  the  contrary,  that  the  gatemen  are  properly  discharging  their  duties,  and 
it  is  not  negligence  on  their  part  to  act  on  the  presumption  that  they  are  not 
exposed  to  dangers  which  can  arise  only  from  a  disregard  by  the  gatemen 
of  their  duties.  Hence,  an  open  gate  with  the  gateman  in  charge  is  notice 
of  a  clear  track  and  safe  crossing,  and  the  absence  of  other  circumstances, 
when  the  gates  are  open  and  the  gatemen  present,  it  is  not  negligence  in 
persons  approaching  the  crossing  with  teams  to  drive  at  a  trot,  or  pass  on 
to  the  tracks  through  the  open  gates  without  stopping  to  listen,  though  the 
view  of  the  tracks  on  either  side  of  the  crossing  is  obstructed;  nor  in  such 
case  is  there  failure,  when  at  a  distance  of  twenty-five  feet  from  the  track, 
to  look  for  locomotives  one  hundred  and  fifty  feet  or  more  from  the  cross- 
ing, negligence,  though  they  could  have  been  seen. 
(Syllabus  to  Official  Report.) 

Error  to  the  Circuit  Court  of  Hamilton  County.  JudgmetCt 
for  plaintiff  affirmed. 

"Onthe  loth  of  September,  1881,  Henry  Schneider,  while 
driving  his  team  over  the  railroad  tracks  across  Freeman  street, 
in  the  city  of  Cincinnati,  was  killed  by  a  locomotive  run,  man- 
aged, and  operated,  by  the  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railway  Company,  His  widow,  Mary  Schneider, 
was  appointed  administratrix  of  his  estate  and  brought  her  action 
in  the  Superior  Court  of  Cincinnati  against  the  railway  company, 
under  the  statute,  for  damages,  averring  that  his  death  was  caused 
by  the  negligence  and  wrongful  conduct  of  the  company's  serv- 
ants, and  that  he  was  without  fault.  The  answer  controverted 
all  the  allegations  of  the  petition,  except  that  the  defendant  is  a 
corporation  under  the  laws  of  Ohio. 

"The  plaintiff  obtained  a  verdict  for  $6,000,  but,  upon  the  hear- 
ing of  a  motion  for  a  new  trial  filed  by  the  defendant,  consented 
to  remit  $2,000  and  accept  judgment  for  $4,000.  The  motion 
was  thereupon  overruled  and  judgment  entered  accordingly.  A 
bill  of  exceptions  was  duly  taken  purporting  to  set  out  all  the 
evidence,  the  charge  of  the  court  to  the  jury,  certain  instructions 
requested  by  the  defendant  which  were  refused,  and  certain 
other  instructions  requested  by  the  defendant  which  were  given. 
One  of  the  grounds  of  the  motion  for  a  new  trial  was  misconduct 
on  the  part  of  the  plaintiff  in  the  action,  upon  which  affidavits 
were  read  by  both  parties,  which  affidavits  are  by  reference  made 
part  of  a  separate  bill  of  exceptions  taken  on  the  overruling  of 
the  motion.  The  railway  company  prosecuted  error  to  the  Dis- 
trict Court,  and  at  the  April  term,  1885,  the  Circuit  Court  affirmed 
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the  judgment  of  the  Superior  Court,  and  the  reversal  of  those 
judgments  is  now  sought  in  this  court. 

"The  errors  relied  on  relate  to  the  charge  of  the  court,  its 
refusal  to  give  in  charge  the  instructions  requested,  and  miscon- 
duct of  the  plaintiff  in  the  progress  of  the  trial." 

Mathews,  Holding  &  Greve  and  H.  H.  Poppleton,  for 
plaintiff  in  error. 

Campbell  &  Bettman,  for  defendant  in  error. 

Williams^  J.  —  i.  The  refusal  of  the  court  to  give  in  charge  to 
the  jury  the  first  instruction  requested  by  the  railway  company, 
is  made  the  basis  of  an  extended  argument  to  show  that  it  was 
denied  the  benefit  of  the  proper  rule  of  law  on  the  subject  of 
contributory  negligence.  Whether  this  is  so,  depends  not  only 
upon  the  accuracy  of  the  instruction  requested,  but  also  upon 
the  effect  of  the  charge  given. 

The  charge  requested  is  as  follows:  *'i.  It  was  the  duty  of 
the  decedent,  to  approach  the  crossing  at  such  a  rate  of  speed  as 
would  enable  him  to  stop  promptly,  to  avoid  danger,  and  if  the 
decedent  approached  the  crossing  on  a  trot  or  at  such  rate  of 
speed  as  prevented  him  from  discovering  the  danger  in  time  to 
avoid  it,  or  prevented  him  from  stopping  promptly,  or  from  turn- 
ing his  horses  or  induced  him  to  hurry  across  upon  discovering 
the  danger  rather  than  attempt  to  stop,  then  he  was  guilty  of 
contributory  negligence,  and  the  plaintiff  cannot  recover,  even 
though  defendant's  negligence  also  contributed  to  the  injury." 

The  court  in  its  general  charge  on  the  subject,  said  to  the  jury: 
"  The  deceased  was  bound  to  use  the  same  care  in  protecting 
himself,  (hat  the  defendant  company  was  bound  to  use,  in  seeing 
that  no  person  came  to  injury  by  the  management  of  its  cars  and 
engines.  That  is,  he  was  bound  to  use  such  care  and  prudence 
as  a  reasonable  and  prudent  man  would  use,  in  protecting  him- 
self against  any  injury.  It  was  his  duty  to  use  his  senses  in 
approaching  the  railway  track,  to  discover  whether  or  not  there 
was  any  train  or  locomotive  approaching  which  might  injure  him  ; 
to  make  such  reasonable  use  of  his  eyes  and  other  senses  as  a 
reasonable  and  prudent  man  would  make ;  and  if  by  the  use  of 
them,  he  could  have  avoided  the  injury,  then  he  cannot  recover 
from  the  company.  But  if  he  exercised  such  care  as  a  reason- 
able, prudent  man  would  exercise,  and  if  the  defendant  were 
guilty  of  neglect  in  the  running  of  this  engine,  and  the  deceased 
was  killed  by  reason  of  that,  then  the  company  is  responsible." 
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And  at  the  request  of  the  company,  the  court  further  instructed 
the  jury:  **  That  it  is  the  duty  of  the  deceased,  in  approaching 
the  railroad  crossing,  to  look  for  the  railroad  locomotive  before 
attempting  to  cross;  and  if  his  failure  contributed  to  the  acci- 
dent, he  cannot  recover,  even  though  the  defendant's  negligence 
also  contributed  to  the  injury.  Even  though  the  fireman  and 
the  engineer  were  guilty  of  neglect  contributing  to  the  injury, 
yet  that  did  not  absolve  the  deceased  from  exercising  the  pre- 
caution of  looking  and  listening  for  the  approach  of  trains  at  such 
point  on  Freeman  street,  as  would  enable  him  to  discover  the 
approaching  train  or  locomotive ;  or  from  approaching  the  cross- 
ing at  such  gait  as  would  enable  him  to  control  his  horses 
promptly." 

The  instructions  given  to  the  jury,  omitted  nothing  of  sub- 
tance  contained  in  the  one  refused,  unless  it  be  that  "  if  the 
deceased  approached  the  crossing  on  a  trot,**  he  was  guilty  of 
contributory  negligence.  Indeed,  the  effect  of  the  charge 
requested  is,  that  it  is  negligence  in  law,  for  a  person  driving  a 
team  to  approach  at  a  trot,  a  railroad  crossing  under  any  circum- 
stances. 

It  is  undoubtedly  true  that  persons  approaching  railroad  cross- 
ings are  bound  to  the  reasonable  and  prudent  exercise  of  their 
faculties  to  discover  danger,  and  to  the  use  of  proper  care  to 
avoid  injury;  and,  if  the  omission  of  either  contributes  to  their 
injury,  they  are  generally  without  remedy.  But  whether  they 
have  so  exercised  their  faculties  and  used  such  care  must  depend 
upon  the  particular  circumstance;  for  instance,  it  has  been  held 
that  the  absence  of  the  usual  signboard  of  warning  is  a  circum- 
stance which  may  properly  go  to  the  jury  to  enable  them  to 
determine  whether  the  person  attempting  to  cross  the  railroad 
track  has  been  guilty  of  such  negligence  as  would  defeat  his 
recovery.  The  reason  assigned  is  **  that  if  the  traveler  is  a 
stranger  to  the  crossing,  the  want  of  such  warning  would  be  cal- 
culated to  mislead  him  into  danger;  and  if  he  was  familiar  with 
the  crossing,  it  might  operate  as  a  reminder  of  danger  which  he 
might  otherwise  forget."  And  generally  **  when  the  question  of 
contributory  negligence  depends  upon  a  variety  of  circumstances 
from  which  different  minds  may  arrive  at  different  conclusions  as 
to  whether  the  plaintiff  exercised  proper  care  and  caution,  the 
question  should  be  submitted  to  the  jury  under  proper  instruc- 
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tions."  Bait.  &  Ohio  R.  R.  Co.  v.  Whitacre,  35  Ohio  St. 
627  (i). 

Approaching  a  railroad  crossing  by  one  driving  a  team  at  the 
speed  of  a  trot,  may  not  necessarily  either  interfere  with  the  pru- 
dent use  of  his  faculties,  or  prevent  due  care  on  his  part  in  cross- 
ing. There  may  be  crossings,  much  used,  both  by  the  railroad 
company  and  the  traveling  public,  where  it  would  be  highly 
important  that  persons  should  cross  over  promptly  and  quickly. 
At  the  intersection  of  railroads  and  highways,  where  trains  are  run 
at  long  intervals,  and  few  persons  travel  the  road,  persons 
approaching,  ordinarily  can  tell  whether  it  is  dangerous  to  cross, 
and  easily  govern  their  own  conduct  in  crossing.  But  where 
several  tracks,  over  which  trains  and  engines  are  run  many  times 
every  hour,  cross  a  constantly  traveled  public  street  in  a  popu- 
lous city,  thronged  with  people  and  vehicles,  unless  some  expe- 
ditious mode  of  crossing  were  devised,  a  confused  and  hopeless 
obstruction  of  the  street  would  result.  Hence,  at  such  crossings, 
gates  are  put  up  and  gatemen  maintained  by  railroad  companies, 
as  was  the  case  at  the  crossing  in  question,  as  a  means  of  safety 
to  the  people  using  the  street  and  for  the  protection  of  the  rail- 
road companies.  It  is  the  business  of  the  gatemen  to  watch  the 
track,  and  when  clear,  to  open  the  gates  for  persons  using  the 
street  to  cross;  and  upon  the  approach  of  locomotives  or  trains 
to  close  the  gates  and  prevent  persons  and  vehicles  from  crossing 
until  the  tracks  are  again  clear.  To  persons  in  the  street,  who 
are  approaching  the  railroad  tracks,  with  a  view  to  crossing,  an 
open  gate  is  notice  that  the  track  is  clear,  and  that  it  is  safe  to 
cross;  but  as  the  gates  were  liable  to  be  closed  at  any  time,  per- 
sons crossing  would  naturally  understand  they  should  not  linger 
on  the  track,  but  pass  over  promptly  and  speedily.  Therefore, 
for  a  person  to  drive  in  a  trot  onto  the  railroad  tracks  while  the 
gates  are  open,  instead  of  being  negligence,  might  be  a  high 
degree  of  care. 

The  evidence  in  this  case  very  clearly  shows  that  Freeman 

I.  In  Baltimore  &  Ohio  R.  R.  Co.  to  ascertain  if  a  passenger  train  is 
V,  Whitacre,  35  Ohio  St.  627  (1S80),  near,  and  in  consequence  of  such  neg- 
collision  of  train  with  team  and  sled  at  lect  is  injured  by  a  collision  with  the 
crossing,  iudgmeni  for  plaintifif  re-  train,  he  is  guilry  of  negligence,  and 
versed.  It  was  held  that  **  where  a  the  mere  fact  that  he  had  forgotten 
person,  familiar  with  a  dangerous  rail-  that  he  was  in  the  vicinity  of  the  cross- 
road crossing,  in  passing  over  the  ing  will  not  excuse  such  neglect.'* 
eame,  neglects  the  exercise  of  any  care 
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street,  at  the  point  it  was  crossed  by  the  railroad  tracks,  was  a 
public  street  of  the  city  of  Cincinnati,  over  which  people  and 
teams  of  all  kinds  were  constantly  passing;  that  several  tracks  of 
the  railroad  were  laid  across  it,  which  were  by  two  companies 
used  for  shifting  their  cars  and  locomotives,  and  gates  had  been 
put  up,  and  gatemen  were  maintained  at  the  crossing;  that  at 
the  time  the  deceased  approached  and  drove  onto  the  crossing, 
the  gates  were  open,  and  he  drove  onto  the  tracks  through  the 
open  gate  on  a  trot :  and  we  think  the  court  properly  left  it  to 
the  jury  to  determine  whether  the  deceased  under  the  circum- 
stances of  the  case,  used  such  care  as  a  reasonable  and  prudent 
person  would  and  ought ;  and  the  refusal  of  the  court  to  charge 
the  jury  that  he  was  guilty  of  contributory  negligence,  if  he 
approached  the  crossing  on  a  trot,  was  not  error. 

2.  It  is  next  contended  that  there  was  an  error  in  refusing  to 
instruct  the  jury  that:  **If  the  jury  find  that  the  gateman  was 
an  employee  of  the  Cincinnati,  Hamilton  and  Dayton  Railroad 
Company,  and  under  its  control,  and  operated  the  gates  while 
the  trains  of  the  defendant  were  passing,  simply  as  the  servant 
of  the  first-named  company,  then  the  defendant  could  not  be 
charged  with  his  negligence,  unless  after  discovering  his  negli- 
gence, it  could,  by  the  exercise  of  ordinary  care,  have  prevented 
the  effect  of  such  negligence;  *'  and  in  the  charge  given  on  that 
subject,  which  is  as  follows: 

**  There  is  one  thing  further  which  is  to  be  said  about  the  ques- 
tion as  to  the  agents  of  the  defendant.  It  is  claimed  that  the 
defendant  is  not  liable  for  the  acts  of  the  brakesman,  gatekeeper, 
and  perhaps  other  employees,  because  they  were  employees  of  the 
Cincinnati,  Hamilton  and  Dayton  Railroad  Company,  and  not 
the  employees  of  the  defendant  company.  *  If  you  find  from  the 
testimony  that  the  defendant,  th*  Cleveland,  Columbus,  Cin- 
cinnati and  Indianapolis  Railway  Company,  was  occupying  the 
tracks  of  the  Cincinnati,  Hamilton  and  Dayton  Railroad  Com- 
pany by  an  agreement  between  the  two  companies;  that  the 
engine  which  caused  the  injury  was  the  engine  of  the  defendant 
company;  and  that  the  switchmen,  gatekeepers,  train  dispatch- 
ers, and  other  officers  and  agents  of  the  Cincinnati,  Hamilton  and 
Dayton  Company,  were,  by  reason  of  this  agreement  engaged  in 
running,  or  aiding  to  run  the  locomotive  of  the  defendant  com- 
pany, then,  for  the  purposes  of  the  movements  of  that  locomo- 
tive on  the  track  of  the  Cincinnati,  Hamilton  and  Dayton 
Vol.  XII  — 28 


434  American  Negligence  Cases. 

Company,  the  officers  and  agents  of  the  Cincinnati,  Hamilton 
and  Dayton  Company,  engaged  in  that  work,  were  the  officers 
and  agents  of  the  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railroad  Company.'  " 

It  appears  from  the  record  that  a  contract  was  made  between 
the  Cincinnati,  Hamilton  and  Dayton  Railroad  Company  and 
the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  Railroad 
Company,  in  1876,  the  seventh  section  of  which  only  was  put  in 
evidence,  and  which  reads  as  follows:  "  Seventh.  The  business 
of  said  two  lines  of  railroad  shall  be  conducted  so  as  to  preserve 
the  existing  relations  of  each  with  eastern  and  western  connect- 
ing  roads,  and  to  develop  to  the  fullest  extent  the  business 
resources  of  each  line ;  all  passenger  trains  shall  be  run  to  and 
from  the  Cincinnati  depot,  party  of  the  first  part,  and  for  the  use 
of  the  same,  with  the  tracks,  side  tracks  thereto,  and  yards  for 
passenger  cars  west  of  Millcreek,  and  for  the  cost  of  switching, 
the  party  of  the  first  part,  shall  be  allowed  and  paid  by  the  party 
of  the  second  part,  in  excess  of  the  amount  to  which  each  shall 
be  entitled  out  of  the  joint  earnings,  annually  the  sum  of  $5,000, 
payable  monthly." 

There  was  evidence  tending  to  show  that  the  gate  at  the  Free- 
man street  crossing  was  put  up  by  the  former  company,  and  that 
the  gateman  was  employed  by  that  company,  but  the  engines 
and  trains  of  the  latter  company  were  run  and  controlled  by  its 
own  servants  and  employees,  and  that  the  engine  which  collided 
with  the  wagon  of  the  deceased  when  he  was  killed,  was  so  run 
and  controlled ;  and  as  the  negligence  charged  against  the  defend- 
ant by  the  plaintiff  in  her  petition  consisted  in  carelessly  running 
the  locomotive  and  managing  the  crossing,  it  became  a  material 
question  whether  the  defendant  could  be  made  responsible  for 
any  negligence  of  the  gateman  while  it  was  using  and  operating 
the  railroad.  The  whole  of  the  agreement  between  the  two  com- 
panies is  not  produced,  and  it  was  impossible  for  the  court,  from 
the  fragment  that  was  introduced  in  evidence  to  construe  it,  or 
properly  determine  its  effect  or  the  relation  really  existing 
between  the  two  companies.  From  that  part  of  the  contract 
contained  in  the  record,  it  appears  that  each  company  had  the 
right  to  the  equal  and  joint  use  of  the  tracks  and  depot,  and  the 
defendant  was  to  pay  the  other  company  for  the  use  of  the  same 
with  the  side  tracks  and  yard,  and  for  the  cost  of  switching, 
$5,000  per  year  in  excess  of  the  amount  to  which  it  should  be 
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entitled  out  of  the  joint  earnings.  What  the  arrangement  was 
in  regard  to  the  servants  or  employees  of  the  two  companies  is 
not  shown.  Whether  they  were  to  be  paid  out  of  the  joint  earn- 
ings, and  be  under  the  joint  control  of  the  two  companies  or 
otherwise,  does  not  appear  from  that  part  of  the  agreement  in  the 
record;  and  the  evidence  on  the  subject  consisted  of  the  usage 
and  conduct  of  the  companies.  It  would  seem,  therefore,  that 
the  court  properly  left  it  to  the  jury  to  determine  as  a  question 
of  fact,  whether  the  defendant  was  using  the  tracks  of  the  other 
company  under  an  agreement  with  it,  and  the  gatekeeper  and 
other  employees  of  that  company  were,  by  reason  of  the  agree- 
ment, aiding  to  run  the  locomotive  of  the  defendant,  which 
caused  the  injury.  If  so,  they  became,  by  virtue  of  the  agree- 
ment, the  servants  and  employees  of  the  defendant,  and  it  became 
liable  for  their  negligence.  The  fact  that  the  gateman  was  an 
employee  of  the  Cincinnati,  Hamilton  and  Dayton  Railroad  Com- 
pany, and  was  under  its  control  and  so  operated  the  gates  while 
the  defendant's  trains  were  passing,  does  not  exclude  the  idea 
that,  by  virtue  of  the  agreement  between  the  two  companies,  he 
may  also  have  been  then  equally  under  the  control  of  the  defend- 
ant. 

But  we  do  not  care  to  rest  the  decision  of  this  question 
solely  or  mainly  upon  the  foregoing  considerations.  It  is  gen- 
erally held  that  railroad  companies,  unless  required  by  statute,  are 
not  bound  to  place  gates  or  flagmen  at  highway  crossings,  except 
under  special  circumstances,  which  render  the  precaution  neces- 
sary for  the  public  safety.  The  duty,  it  is  said,  does  not  arise 
from  the  number  of  persons  who  use  the  crossing,  but  it  may  be 
created  by  an  exceptionally  dangerous  mode  of  crossing  adopted 
by  the  companies  for  their  own  convenience.  Pierce  on  Rail- 
roads, 352,  and  cases  cited. 

**A  railway  company  is  not,  as  a  rule,  in  the  absence  of  a 
statute  requiring  it,  or  of  an  ordinance  of  a  municipal  corporation, 
bound  to  maintain  gates  at  a  crossing,  or  keep  a  flagman  there 
to  warn  travelers  of  the  approach  of  trains.  But  under  the 
maxim  sic  utere  tuo,  etc.,  instances  may  arise  where  this  duty  is 
cast  upon  them,  or  of  providing  some  other  equally  safe  mode, 
by  reason  of  the  location  of  the  crossing,  and  the  large  number 
of  people  crossing  it,  or  where  the  mode  of  crossing  adopted  by 
the  company  is  exceptionally  dangerous."  2  Wood's  Railway 
Laws,  1313. 
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And  in  Penn.  R.  R.  Co.  v,  Matthews,  36  N.  J.  L.  531  (i),  the 
chief  justice,  in  delivering  the  opinion  of  the  court, said :  **  Under 
usual  circumstances,  in  the  open  country,  they  (railway  com- 
panies) can  ran  as  many  trains,  and  at  as  great  a  rate  of  speed  as 
are  consistent  with  the  safety  of  their  passengers.  They  are  not 
called  on  to  keep  flagmen,  under  ordinary  circumstances,  at  cross- 
roads, nor  to  give  any  other  notice  of  the  approach  of  their  trains 
than  those  signals  that  are  prescribed  by  statute.  If  greater  safe- 
guards are  requisite  for  the  safety  of  the  community,  and  those 
public  agents  are  to  be  put  under  greater  restrictions  in.  the 
exercise  of  their  franchises,  such  contrivances  must  proceed  from 
the  legislative,  and  not  from  the  judicial  power.  But  while  I 
thus  say  that  these  additional  burthens  cannot  be  imposed  by 
the  courts  upon  these  companies,  I  also  say,  at  the  same  time, 
and  with  quite  as  much  emphasis,  that  the  companies  may,  by 
their  own  conduct,  impose  such  burthens  on  themselves.  If 
one  of  them  chooses  to  build  its  track  in  such  a  mode  as  to 
unnecessarily  make  the  use  of  a  public  road,  which  it  crosses, 
greatly  dangerous,  I  think  such  company,  by  its  own  action  must 
be  held  to  have  assumed  the  obligation  of  compensating  the  pub- 
lic for  the  increased  danger,  by  the  use  of  additional  safeguards. 
The  reasonable  and  indispensable  implication  is  that  the  railway 
is  to  be  constructed  so  as  not  unnecessarily  to  interfere  with  the 
safe  use  of  the  public  roads;  and  if  a  railroad  for  its  own  con- 
venience curves  its  track,  as  it  leaves  a  deep  cut  within  a  few  feet 
of  a  highway,  and  also  sees  fit  to  put  up  buildings  close  along 
such  track,  and  by  these  means,  or  either  of  them,  heightening 
the  danger  in  the  use  of  such  highway,  it  seems  to  me  very  clear 
that  such  company  must  be  held  to  have  taken  upon  itself  the 
duty  of  averting  such  danger,  by  the  employment  of  every 
reasonable  precaution  within  its  power.  On  such  occasions  as 
this,  or  whenever  the  situation  is  embraced  within  the  principle 
stated,  the  presence  of  a  flagman,  or  some  equivalent  safeguard 
can  be  demanded  of  the  company." 

The  crossing  in  question  has  been  recognized  by  the  railroad 
companies  using  it,  as  of  that  exceptionally  dangerous  character, 
made  so  for  their  convenience  in  using  the  tracks  as  a  place  for 
switching  cars  and  locomotives,  which  created  the  duty  to  place 
gates  and  gatemen  there  as  a  necessary  precaution  on  their  part, 

I.  See  ihe  Matthews  case,  reported  with  ihe  New  Jersey  cases  in  this  volume, 
292,  ante. 
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and  we  think  very  properly  so ;  for  when  a  railroad  company,  for 
its  own  convenience,  lays  its  tracks  across  a  generally  traveled 
public  street  in  a  populous  town  or  city,  over  which  people  with 
their  teams  and  vehicles  are  accustomed  to  pass  almost  continu- 
ously, and  then  uses  the  tracks  as  a  place  for  the  convenient 
switching  of  trains  and  engines,  thus  making  a  yard  of  a  portion 
of  the  public  street,  it  is  bound  to  exercise  care  proportioned  to 
the  increased  danger  arising  from  such  use  of  its  tracks,  to  avoid 
injury  to  persons  using  the  crossing;  and  common  prudence 
requires  that  it  should,  as  a  reasonable  precaution  for  their 
safety,  and  means  of  preserving  the  legitimate  uses  of  the  street, 
maintain  flagmen  or  gates  and  gatemen  at  such  crossing,  or  adopt 
other  adequate  measures  for  that  purpose ;  otherwise,  the  street 
may  be  permanently  obstructed  and  its  uses  destroyed. 

So  long  as  the  defendant  used  the  railroad  tracks  at  this  cross- 
ing and  operated  the  road,  it  was  incumbent  on  it  to  use  like  care. 
It  should  anticipate  the  reasonable  effect  of  the  gates,  and  the 
gatemen's  conduct  in  their  management,  on  persons  approaching 
the  crossing,  or  about  to  cross,  and  operate  the  road  at  that 
place,  having  due  regard  to  such  probable  effect,  and  exercise 
care  proportioned  to  the  probable  danger  to  persons  using  such 
crossing  under  those  circumstances;  and  if,  while  so  using  the 
tracks  of  the  road,  it  accepts  the  services  of  the  gatemen 
employed  by  the  company  owning  the  road,  instead  of  employ- 
ing gatemen  of  its  own,  they  become,  for  the  time  being,  its  serv- 
ants, for  whose  negligence  it  is  responsible ;  and  if  it  does  not 
accept  their  services,  its  duty  is  to  place  competent  gatemen 
there,  and  it  is  responsible  for  its  omission  to  do  so.  It  might  by 
proper  stipulation  in  the  agreement  of  the  railroad  company,  with 
which  it  contracted,  require  it  to  furnish  competent  servants  for 
the  transaction  of  its  business,  and  hold  it  responsible  for  any 
breach  of  the  agreement ;  but  it  cannot,  by  such  contract,  or  by 
its  failure  to  so  contract,  shift  either  the  duty  it  owes  to  those 
using  the  street,  or  its  responsibility  to  them. 

3.  The  refusal  of  the  court  to  give  the  third  instruction 
requested  by  the  defendant  is  also  one  of  the  errors  assigned. 
That  instruction  is  that:  '*If  the  jury  find  from  the  evidence, 
that  a  point  on  Freeman  street,  twenty-five  feet  from  the  track 
upon  which  the  locomotive  that  caused  the  injury  was  coming, 
the  decedent  seated  in  his  wagon  could,  by  looking  in  the  direc- 
tion of  the  approaching  locomotive,  have  seen  it  at  a  distance  of 
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150  feet  or  more  from  the  crossing,  and  in  time  to  avoid  the 
collision,  his  failure  to  discover  its  approach  was  negligence  on 
his  part,  and  the  plaintiff  cannot  recover."  It  is  said  in  the 
argument  that  this  instruction  is  adopted  from  Bellefontaine  Ry. 
Co.  V.  Snyder,  24  Ohio  St.  678  (i). 

The  instructions  requested  and  refused  in  that  case  were,  that 
if  the  plaintiff's  daughter,  who  was  killed,  and  her  sister,  who  was 
accompanying  her,  could,  by  looking,  have  seen  the  train  and 
avoided  the  injury,  their  attempt  to  cross  without  looking  was 
negligence ;  or,  if  they  were  standing  on  the  track  without  look- 
ing  to  see  if  a  train  were  approaching,  if  they  could  have  seen  the 
danger  and  avoided  the  injury  by  looking,  that  was  negligence. 
This  court,  in  declining  to  reverse  the  judgment,  because  of  the 
refusal  to  give  the  instruction  requested,  said:  ''While  we 
think  the  court  erred  in  refusing  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  weight  of  the  evidence,  we  see  no  error 
in  its  refusal  to  give  the  instructions  asked.  To  give  the  instruc- 
tions asked  would  have  been,  to  a  great  extent,  taking  the  case 
from  the  jury  by  assuming  the  existence  of  material  facts  in  the 
case.  The  court  could  not  say  to  the  jury  that  the  failure  of  the 
girls  to  look  in  the  direction  of  the  gravel  train  when  approaching 
or  standing  upon  the  track  was  carelessness,  such  as  should  pre- 
vent a  recovery  without  assuming  the  existence  of  material  facts 
in  the  case  which  it  was  for  the  jury  to  find.  The  instructions 
asked,  assume  the  agency  of  the  elder  sister,  and  assume  the  non- 
existence of  any  facts  or  circumstances  rendering  it  prudent  or 
proper  for  her  to  omit  looking  out.  These  were  matters  for  the 
jury,  and  could  not  be  found  or  assumed  by  the  court,  no  matter 
how  plainly  they  might  be  proven." 

These  observations  apply  aptly  to  the  instruction  now  under 
discussion.  It  assumes  that  there  were  no  other  facts  or  circum- 
stances in  the  case  which  might  properly  enter  into  the  question 
of  contributory  negligence,  and  in  effect  excluded  from  the  jury, 
in  its  consideration  of  the  question,  the  fact  that  gates  were 
maintained  at  the  crossing,  and  stood  open  in  the  presence  of  the 
gateman  having  control,  thus  signifying  a  clear  track  and  amount- 
ing to  an  invitation  to  those  about  to  cross  over  to  do  so.  Then 
there  was  evidence  tending  to  prove  that  there  were  at  least  four 
tracks  crossing  Freeman  street  at  the  point  in  question,  used  by 

I.  The  Snyder  case  is  reported  in  tliis  volume,  ^^j/. 
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both  railroad  companies  for  switching  and  shifting  locomotives 
and  cars.  These  tracks  intersected  at  different  places,  so  that  the 
passing  of  engines  along  them  in  the  direction  of  the  crossing, 
and  150  feet  away,  was  not  always  an  indication  that  they 
would  pass  the  crossing;  and  the  fact  that  the  gates  remained 
open  might  easily  create  the  belief  by  persons  ordinarily  prudent, 
that  they  would  not  be  run  to  the  crossing.  At  least  this  was  a 
proper  circumstance  for  the  jury  in  determining  whether  the 
deceased  exercised  proper  care,  and  the  instruction  requested 
virtually  excluded  it  from  their  consideration;  and,  we  think  there 
was  no  error  in  refusing  it. 

4.  The  only  instruction  requested  by  the  defendant,  which  was 
refused,  is  the  following:  "  If  there  were  obstructions  to  the 
decedent's  line  of  vision  in  the  direction  from  which  the  loco- 
motive was  coming,  that  fact  made  it  the  more  necessary  that  he 
should  use  other  means  to  discover  danger,  and  if  he  could  not 
avoid  danger  otherwise  than  by  stopping  and  listening,  then  it 
was  his  duty  before  going  upon  the  track  to  stop  and  listen,  and 
if  his  failure  to  do  so  contributed  to  the  injury,  plaintiff  cannot 
recover." 

Much  of  what  has  already  been  said  is  also  applicable  to  the 
question  raised  by  this  request.  As  before  remarked,  persons 
approaching  railroad  crossings  are  bound  to  the  reasonable  use  of 
their  faculties  in  discovering  and  avoiding  danger  from  passing 
trains,  and  to  that  end,  it  is  ordinarily  their  duty  to  listen,  and, 
if  necessary,  stop  before  attempting  to  cross;  but  at  crossings 
where  gates  are  maintained,  this  may  cease  to  be  a  duty,  or  be 
so  only  under  peculiar  circumstances,  though  the  view  of  the 
track  is  obstructed.  The' placing  of  gates  and  gatemen  at  the 
crossing  may  have  become  but  a  prudent  and  proper  precaution 
on  the  part  of  the  railroad  companies,  because  of  the  obstructed 
view  of  the  tracks,  and  the  difficulty  on  the  part  of  persons 
approaching  in  discovering  danger  from  observation  merely.  At 
such  crossings,  it  is  the  duty  of  the  gatemen  to  observe  the  tracks, 
and  to  know  when,  on  account  of  approaching  trains  and  engines, 
it  becomes  dangerous  to  cross,  and  whenever  it  does,  to  close  the 
gates  and  prevent  persons  from  attempting  it;  and  it  is  as  much 
their  duty  to  observe  and  know  when  the  tracks  are  clear,  and 
persons  may  cross  over  in  safetj%  and  when  it  is,  to  open  the 
gates  and  keep  them  open  for  that  purpose,  so  long  as  it  con- 
tinues to  be  safe  to  cross,  and  no  longer.     Persons  approaching 


440  American  Negligence  Cases. 

such  crossings  have  the  right  to  presume,  in  the  absence  of  knowl- 
edge to  the  contrary,  that  the  gatemen  are  properly  discharging 
their  duty,  and  govern  themselves  accordingly,  and  it  is  not  negli- 
gence on  their  part  to  act  on  the  presumption  that  they  are  not 
exposed  to  dangers  which  can  arise  only  from  a  disregard  by  the 
gatemen  of  their  duties ;  and  hence,  when  the  gates  are  open  and 
the  gatemen  present,  they  are  entitled  to  assume  that  the  tracks 
are  clear  and  it  is  safe  to  cross,  and  their  failure  to  stop  and  listen 
before  passing  onto  the  tracks  through  the  open  gate,  is  not,  in 
the  absence  of  other  circumstances,  negligence  which  will,  in  case 
of  injury  to  them,  caused  by  a  passing  locomotive,  while  so 
attempting  to  cross,  defeat  a  recovery  therefor.  This  conclusion 
is  sustained  by  the  case  of  Baker  z/.  Pendergast,  32  Ohio  St.  494  (i), 
where  it  is  held,  that  '*  a  person  about  to  cross  a  street  of  a 
city,  in  which  there  is  an  ordinance  against  fast  driving,  has  a 
right  to  presume,  in  the  absence  of  knowledge  to  the  contrary, 
that  others  will  respect  and  conform  to  such  ordinance ;  and  it  is 
not  negligence  on  his  part  to  act  on  the  presumption  that  he  is 
not  exposed  to  a  danger  which  can  only  arise  through  a  disregard 
of  the  ordinance  by  other  persons." 

It  is  true  that  it  is  further  held  in  that  case:  '*  that,  if  the  per- 
son crossing  the  street  knew  that  persons  were  driving  along 
the  street  at  a  forbidden  speed,  and  had  full  means  of  seeing 
the  rate  at  which  they  were  going,  the  existence  of  the  ordinance 
would  not  authorize  a  presumption  which  was  negatived  by  the 
evidence  of  his  senses." 

The  instruction  requested  b,v  the  defendant,  now  under  con- 
sideration, assumes  that  the  deceased  (Schneider)  did  not  see  the 
approaching  engine,  and  could  not,  on  account  of  the  obstructions 
to  his  '*  line  of  vision,  in  the  direction  from  which  the  locomotive 
was  coming,"  and,  therefore,  that  it  was  his  duty  to  use  other 
means  to  discover  the  danger,  and,  if  necessary,  to  stop  and 
listen.  In  the  case  assumed  by  the  instruction,  the  presumption 
upon  which  he  had  a  right  to  rely,  viz. :  that  the  gatemen  were 
properly  performing  their  duty,  and  the  track  was  clear,  was  not 
negatived  by  the  evidence  of  his  senses  or  in  any  other  way. 

T.  In  Baker  z:  Pendergast,  32  Ohio  was  run  over  by  defendant's  sleig:h, 
St.  494(1877),  plaintifiF,  watching  sleigh,  judgment  for  plaintiff  below  (Render- 
ing carnival,  leaving  sidewalk  and  on  gast)  was  reversed, and  cause  remanded 
attempting  to  return  slipping  and  fall-  to  Court  of  Common  Pleas  for  new 
ing  in  front  of  defendant's  horse,  and  trial. 
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5.  The  last  assignment  of  error  we  notice  is  that  based  upon 
the  alleged  misconduct  of  the  plaintiff.  It  appears  from  the  bill 
of  exceptions  that  a  drawing,  prepared  by  one  of  the  witnesses, 
of  an  engine  and  the  crossing,  was  admitted  in  evidence  on  the 
trial,  and  was  taken  with  the  papers  by  the  jury  on  the  submis- 
sion of  the  case.  The  misconduct  consisted  in  writing  on  the 
back  of  this  paper  by  one  of  the  plaintiff's  counsel,  what  is 
characterized  by  defendant's  counsel,  as  **  points  and  sugges- 
tions." If  not  entirely  unintelligible,  they  are  so  meagre  and 
obscure,  as  to  render  it  doubtful  whether  any  person,  except  the 
one  who  wrote  them,  could  make  any  intelligent  interpretation 
of  them,  or  derive  any  significance  from  them.  It  appears  that 
they  were  memoranda,  written  while  the  counsel  for  the  defend- 
ant  were  making  their  arguments  to  the  jury,  by  one  of  the  plain- 
tiff's counsel,  as  points  to  be  answered  by  him  in  the  closing 
argument.  He  did  not  at  the  time  know  that  they  were  being 
made  on  a  paper  in  the  case,  and  it  appears  that  they  were  not 
made  with  any  intention  to  have  them  go  to  the  jury,  and  neither 
the  plaintiff  nor  her  counsel  knew  the  jury  had  them.  The 
delivery  of  the  paper  to  the  jury  was  attended  by  no  wrongful 
conduct  on  the  part  of  the  plaintiff  or  of  her  attorneys,  and  the 
trial  court,  familiar  with  the  progress  of  the  trial  and  the  conduct 
of  the  jury  was  better  able  than  we,  to  judge  whether  the  defend- 
ant could  have  been  prejudiced  thereby.  At  all  events  we  do  not 
regard  it  a  matter  of  such  consequence  as  to  require  the  reversal 
of  the  judgment. 

Some  other  errors  are  assigned,  but  they  are  substantially  dis- 
posed of  by  what  has  already  been  said  and  they  need  not  be 
more  particularly  noticed. 

Judgment  affirmed. 


r 
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CINCINNATI  STREET  RAILWAY  COMPANY  v. 
MURRAY,  Adm'x,  and  the  BALTIMORE  AND 
OHIO  SOUTHWESTERN  RAILROAD  COMPANY. 

Supreme  Courts  Ohio^  January  Term,  ^^95* 

[Reported  iD  53  Ohio  St.  570.] 

TRAINS  AND  STREET  CARS  AT  CROSSINGS  — STATUTORY  DUTY  — 
OBLIGATION  OF  STREET-RAILROAD  COMPANY  —  COLLISION 
BETWEEN  STREET  CAR  AND  TRAIN  — PASSENGER  INJURED  — 
JOINT  TORT  FEASORS.  —  i.  The  Act  of  May  4,  1891  (88  O.  L.  582).  pro- 
vides, in  substance,  thai  before  a  street  car  shall  cross  over  a  railroad  track 
at  grade,  that  the  street  car  shall  stop  not  less  than  ten,  nor  more  than  fifty 
feet  from  the  railroad  track,  and  some  employee  of  the  street-railway  com- 
pany shall  go  ahead  of  the  car,  and  ascertain  if  the  way  is  clear  and  free 
from  danger  for  the  passage  of  such  car,  and  said  car  shall  not  proceed  to 
cross  until  signaled  so  to  do  by  such  employee,  or  said  way  is  clear  for  the 
passage  over  said  track.  In  the  absence  of  extraordinary  circumstances, 
it  is  negligence  to  cause  such  street  car  to  cross  such  railroad  track,  without 
stopping  the  car  and  going  ahead  as  required  by  this  statute. 

3.  Whether  or  not  such  violation  of  said  statute  could  be  justified  or  excused, 
by  any  circumstances  whatever,  quare, 

3.  In  an  action  for  damages,   to  make  such  negligence  actionable,  it  must 

appear  that  injury  was  directly  caused  thereby. 

4.  In  a  trial  of  an  action  for  damages  in  such  case  it  is  proper  for  the  court  to 

instruct  the  jury  that  such  failure  to  stop  the  car  and  go  ahead,  as  required 
by  said  statute,  constitutes  negligence,  and  if  the  evidence  tends  to  prove 
that  such  negligence  was  the  direct  cause  of  the  injury,  the  case  should  be 
submitted  to  the  jury.  Whether  the  evidence  does  or  does  not  so  tend,  is  a 
question  of  law  for  the  court. 

$.  If  there  is  only  one  employee  operating  such  street  car,  it  is  his  duty  to  stop 
the  car  and  go  ahead,  and  ascertain  if  the  way  is  clear  and  free  from  danger, 
and  if  he  finds  the  way  clear  for  the  passage  over  the  track,  he  may  cross 
over  with  bis  car  without  signaling  to  anyone;  but  if  there  are  two  or  more 
employees  operating  such  car.  such  signaling  is  required  before  crossing. 

6.  Such  stopping,  going  ahead  and  signaling,  are  required  at  crossings  having 
gates  and  a  watchman,  the  same  as  at  other  crossings. 
(Syllabus  by  the  Court.) 

Error  to  the  Circuit  Court  of  Hamilton  County.  Judgment  for 
plaintiflf  affirmed. 

"  This  action  was  brought  in  the  Superior  Court  of  Cincinnati, 
by  Alta  G.  Murray,  administratrix  of  the  estate  of  John  L. 
Murray,  deceased,  against  the  Cincinnati  Street  Railway  Com- 
pany, and  the  Baltimore  and  Ohio  Southwestern  Railroad  Com- 
pany, under  §§  6134  and  6135,  Revised  Statutes,   seeking  to 
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recover  the  pecuniary  injury  resulting  from  his  death  by  the 
alleged  negligence  of  said  two  companies. 

**  The  injury  occurred  on  October  4,  1892,  at  a  point  where 
Harrison  avenue,  in  the  city  of  Cincinnati,  crosses  the  double 
tracks  of  the  railroad.  The  avenue  is  traveled  and  thronged  with 
persons,  vehicles  and  street  cars,  and  crosses  the  railroad  at 
grade.  The  railroad  has  a  double  track,  and  operates  sidings  and 
yard  tracks  in  the  immediate  vicinity  of  the  crossing,  and  seventy- 
five  regular  trains  pass  over  this  crossing  every  day,  besides  many 
switch  trains,  so  that  the  crossing  is  regarded  as  dangerous.  * 

*  *  The  railroad  company  had  gates  at  the  crossing  and  a  watch- 
man to  lower  and  raise  the  same,  so  as  to  prevent  accidents  at 
the  crossing.  The  street  car  upon  which  Mr.  Murray,  who  had 
paid  his  fare,  was  a  passenger,  approached  the  crossing  from  the 
east  after  dark,  in  the  evening.  A  train  of  cars  was  standing  on 
the  east  side  track  of  the  railroad,  near  the  north  line  of  the 
avenue,  and  extending  some  distance  north  so  as  to  obstruct  the 
view  of  the  main  track  from  persons  on  the  avenue,  east  of  the 
railroad.  As  the  car  approached  the  railroad  crossing,  the  driver 
of  the  car  checked  his  horses  and  brought  his  car  nearly  to  a  stop, 
something  less  than  fifty  feet  from  the  railroad,  and  the  conductor 
of  the  street  car  was  about  to  step  from  the  car  and  go  forward 
to  see  whether  it  was  safe  for  the  street  car  to  cross,  when  the 
watchman,  in  charge  of  the  gates,  called  to  the  employees  in 
charge  of  the  street  car,  to  *  come  ahead  '  or  *  come  on. '  The 
gates  at  this  time  were  in  an  upright  position,  indicating  that  it 
was  safe  to  cross  the  railroad  tracks.  And  the  watchman,  who 
gave  the  signal  to  '  come  ahead,'  was  at  the  same  time  sounding 
the  gong  signal,  which  was  attached  to  the  gates,  and  was  so 
sounding  for  the  purpose  of  either  indicating  to  persons  about  to 
cross,  that  they  should  cross  promptly,  and  that  it  was  safe  to  do 
so,  or  to  warn  them  that  a  train  was  coming  and  not  to  attempt  to 
cross,  the  evidence  on  this  point  being  conflicting.  The  driver 
and  conductor  of  the  street  car  listened  and  heard  no  sound  of  a 
locomotive  bell  or  whistle  or  other  sounds  of  an  approaching 
train,  and  their  view  from  the  main  track  was  obstructed  by  the 
cars  upon  the  side  track.  Thereupon  the  conductor  resumed  his 
place  on  the  rear  platform  of  his  car,  and  the  driver,  in  pursuance 
of  the  invitation  and  signal  from  the  watchman  to  *  come  ahead,' 
started  the  street  car  and  attempted  to  cross  the  railroad  tracks. 
When  the  street  car  was  partly  across  the  railroad  tracks,  and  it 
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was  too  late  to  avoid  a  collision  by  stopping  the  street  car,  a  '  cut 
of  cattle  cars,  *  composed  of  two  or  three  box  cars,  loaded  with 
live  stock,  and  being  pushed  by  an  engine  from  behind,  came 
down  the  west  track  of  the  railroad,  running  at  the  rate  of  twenty 
or  twenty-five  miles  an  hour,  and  blowing  no  whistle,  ringing  no 
bell,  and  displaying  no  signal  light,  approached  the  crossing. 
The  driver  of  the  street  car  then  made  every  eflfort  to  get  his  car 
across  the  tracks  and  avoid  a  collision,  but  the  railway  train 
struck  the  rear  platform  of  the  street  car,  after  the  whole  of  said 
car,»except  the  rear  platform,  had  passed  over  the  crossing,  and 
thereby  Mr.  Murray  received  injuries  from  which  he  shortly 
thereafter  died. 

"  The  case  was  tried  to  a  jury,  and  a  verdict  rendered  against 
both  defendants.  A  motion  was  made  for  a  new  trial,  which  was 
overruled,  and  judgment  entered  on  the  verdict.  On  petition  in 
error  to  the  Circuit  Court,  which  then  had  jurisdiction,  the  judg- 
ment was  affirmed.  Thereupon  the  case  was  brought  here  by 
petition  in  error  on  part  of  the  street-railway  company,  and  by 
cross-petition  on  part  of  the  railroad  company." 

J.  W.  Warrington  and  E.  W.  Kittredge,  for  plaintiff  in 
error. 

Bateman  &  Harper  and  Harmon,  Colston,  Goldsmith  & 

HOADLEY,  for  defendant  in  error. 

Barket,  J.  —  The  errors  assigned  and  relied  upon,  arise  upon 
the  charge  of  the  court  to  the  jury  as  given,  and  refusal  to  charge 
as  requested.  The  general  charge  as  to  the  liability  of  the  street- 
railway  company  in  so  far  as  the  points  made  in  argument  are 
concerned,  is  embraced  in  the  following:  **  The  Cincinnati  Street 
Railway  Company,  at  the  time  and  place  mentioned,  through  its 
agents  or  servants,  was  bound  to  exercise  the  highest  degree  of 
care  which  prudent  men  are  accustomed  to  employ  under  similar 
circumstances,  and  to  the  end  that  the  passenger  might  be  safely 
carried  to  the  end  of  his  journey,  however,  without  being  an 
insurer  of  the  safety  of  the  passenger,  for  that  the  company  did 
not  undertake  to  do.  Nor  does  it  under  the  law  stand  as  an 
insurer  of  the  safety  of  the  passenger. 

"If  the  jury  find  from  the  evidence  that  the  defendant,  The 
Street  Railway  Company,  is  a  common  carrier  of  passengers,  and 
that  on  the  4th  day  of  October,  1892,  the  plaintiff's  intestate  was 
a  passenger  on  the  car  of  the  defendant,  and  having  paid  his 
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fare,  it  was  the  duty  of  the  said  defendant  to  carry  him  safely  to 
the  point  of  his  destination  without  injury,  and  when  it  is  shown 
that  the  defendant  failed  to  carry  the  plaintiff's  intestate  safely 
to  the  place  of  his  destination,  the  failure  puts  the  defendant 
prifna  facie,  or  affirmatively,  in  the  wrong,  and  the  burden  of 
proof  devolves  upon  the  defendant  to  show  that  the  injury  was 
the  result  of  another  independent  and  intervening  cause,  and  that 
the  injury  might  not  have  been  prevented  by  the  exercise  of  that 
high  degree  of  care  to  which  we  have  alluded,  and  which  prudent 
men  are  accustomed  to  employ  under  similar  circumstances. 

**  The  laws  of  Ohio  make  it  the  duty  of  a  street-railway  com- 
pany to  cause  their  cars  to  come  to  a  full  stop,  not  nearer  than 
ten  nor  further  than  fifty  feet  from  the  tracks  of  a  steam  railway 
at  a  crossing,  before  proceeding  to  cross ;  to  cause  some  person  in 
its  employ  to  go  ahead  of  the  car  and  ascertain  if  the  way  is  clear 
and  free  from  danger  for  the  passage  of  such  street  car,  and  not 
to  proceed  to  cross  until  such  action  has  been  taken  by  such  per- 
sons so  employed  and  the  way  is  clear  for  their  passage  over  the 
said  tracks.  If  you  find  that  the  death  of  the  plaintiff's  intestate 
resulted  from  the  omission  of  such  duty,  or  could  have  been 
avoided  by  the  observation  of  said  duty,  you  may  consider  it  as 
the  act  of  negligence  on  the  part  of  the  railway  company,  because 
of  the  invitation  of  the  steam  railway  to  come  across,  they  should 
look  and  see  that  the  way  was  clear,  that  does  not  relieve  the 
street-railway  company  from  its  duty  to  its  passengers  as  I  have 
described." 

The  plaintiff  in  error  excepted  to  the  last  of  the  above  propo- 
sitions of  the  general  charge. 

The  court  also  charged  the  jury  that  both  railroad  and  street 
railway  might  be  found  guilty  of  the  wrongful  act  causing  the 
injury,  if  both  were  concurrent  in  point  of  time  and  fact,  and 
the  wrongful  act  of  each  was  the  direct  and  proximate  cause  of 
the  injury. 

At  request  of  plaintiff  below,  the  court  gave  the  following 
special  charges,  to  which  plaintiff  in  error  excepted : 

**i.  The  statute  of  Ohio  made  it  the  duty  of  The  Cincinnati 
Street  Railway  Company  to  cause  its  car  to  come  to  a  full  stop 
not  nearer  than  ten  feet  nor  further  than  fifty  feet  from  the  cross- 
ing, and  before  proceeding  to  cross  said  steam-railway  tracks  to 
cause  some  person  in  its  employ  to  go  ahead  of  said  car  and  ascer- 
tain if  the  way  was  clear  and  free  from  danger  for  the  passage  of 
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said  street  car,  and  not  to  proceed  to  cross  until  signaled  so  to  do, 
by  such  person  so  employed,  as  aforesaid,  or  said  way  was  clear 
for  their  passage  over  said  tracks ;  and  I  charge  you  that  the 
omission  of  such  duty  is  negligence  on  the  part  of  said  defendant, 
which  will  render  it  liable  in  damages,  if  you  find  that  the  death 
of  the  decedent  resulted  from  such  omission,  or  could  have  been 
avoided  by  the  observance  of  this  duty. 

**  2.  So  far  as  the  street-railway  company  is  concerned,  the 
fact,  if  you  shall  find  it  so  to  be,  that  the  gateman  neglected  to 
let  down  the  gates,  or  invited  the  street-car  driver  to  come  ahead, 
does  not  excuse  the  company  from  its  failure  to  send  a  person  in 
its  employ  forward  to  examine  the  track,  and  to  stop  until  such 
person  shall  have  notified  them  to  proceed." 

The  street-railway  company  then  requested  the  following  five 
special  charges,  which  the  court  refused  to  give,  and  exceptions 
were  duly  taken. 

"i.  If  you  find  that  the  defendant  steam -railway  company,  in 
obedience  to  an  ordinance  of  Cincinnati,  had  been,  and  at  the 
time  of  the  accident  was,  maintaining  gates  with  a  watchman  at 
the  crossing  in  question,  then  I  charge  you  that  employees  of  the 
defendant  street-railway  company  were  not  required  at  the  same 
time  and  crossing  first  to  stop  the  street  car  and  then  go  forward 
to  look  for  the.  approach  of  steam  trains,  but  that  such  employees 
had  the  right  to  rely  on  the  watchman  with  the  gates  of  the 
steam  railway  company. 

**  2.  If  you  find  that  as  the  car  of  the  street-railway  company 
approached  the  steam  tracks  in  question,  the  gateman  of  the 
defendant  steam-railway  company  kept  his  gates  open  and  by 
the  use  of  his  gong  and  oral  invitation  indicated  to  the  driver  of 
the  street  car  that  it  was  safe  to,  and  he  should  drive  across  the 
track,  and  that  the  street-railway  employees,  while  in  the  exercise 
of  their  senses  of  sight  and  hearing  did  not  know  of  such  an 
approach  of  a  train  as  to  make  it  unsafe  to  cross  the  tracks,  then 
I  charge  you  that  the  street  railway  employees  were  excused  from 
stopping  their  car  or  going  forward  in  advance  of  the  car  to 
examine  for  approaching  trains,  and  that  they  were  justified  in 
accepting  such  invitation  of  the  gateman  and  attempting  to  cross 
the  tracks. 

'*  3.  If  the  jury  find  from  the  evidence  that  the  gates  established 
at  the  steam- railroad  crossing  were  open  at  the  time  the  street 
car  approached  the  crossing ;  the  open  gates  were  an  affirmative 
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and  explicit  declaration  that  it  was  safe  to  cross,  and  that  no  train 
or  locomotive  was  approaching  the  crossing  near  enough  to  make 
it  unsafe  for  the  employees  of  the  street-railway  company  to  act 
upon  the  invitation  to  cross;  and  if  you  find  that  the  employees 
of  the  street-railway  company,  in  the  use  of  their  senses  of  sight 
and  hearing  did  not  know  of  the  approach  of  a  train,  and  were 
not  otherwise  warned  or  advised  of  its  near  approach,  so  as  to 
make  it  unsafe  to  cross,  they  were  not  guilty  of  negligence  in 
acting  upon  the  invitation  extended  to  them  by  the  open  gates. 

"4.  If  you  find  that  Harrison  avenue  and  the  steam-railrpad 
track,  at  the  point  where  this  collision  occurred,  was  a  crossing 
much  used  both  by  the  steam  railroad  and  the  street  railroad  and 
the  traveling  public  generally,  and  the  number  of  trains  using  the 
steam  road  and  others  using  public  conveyances  and  traveling 
along  the  street,  made  it  necessary  and  highly  important  for 
safety  in  crossing,  that  persons  driving  wagons  and  public  convey- 
ances, should  cross  over  promptly  and  quickly,  so  that  the  pas- 
sage of  steam-railroad  trains  and  of  persons  desiring  to  use  the 
street  crossing  should  not  be  unduly  delayed  and  hindered,  and 
in  order  to  avoid  this  you  should  find  that  it  was  necessary  for 
the  defendant's  street  car  to  cross  over  promptly  and  speedily, 
then  I  charge  you  that  unless  the  employees  of  the  defendant 
street-railroad  company  were  made  aware,  or  by  the  exercise  of 
their  senses  of  sight  and  hearing  could  have  ascertained,  that  a 
train  was  approaching  before  they  went  upon  the  crossing,  so 
near  as  to  make  it  unsafe  to  cross,  you  may  find  that  they  were 
not  negligent  in  acting  upon  the  invitation  presented  by  the  open 
gates,  or  such  other  invitation,  if  you  find  any  was  given,  by  the 
employee  of  the  steam  railroad  in  charge  of  the  gate. 

"5.  If  the  jury  find  that  the  defendant  street-railway  com- 
pany's car  was  slowed  up  as  it  approached  the  tracks  of  the 
defendant  Baltimore  and  Ohio  Southwestern  Railway  Company, 
on  Harrison  avenue,  and  that  thereupon  and  before  the  street  car 
reached  the  side  track  of  the  steam  railroad,  the  gateman  of  the 
steam-railroad  company  personally  called  to  the  employees,  in 
charge  of  the  street  car,  to  *  come  ahead,'  or  called  to  them  in 
any  other  words  to  that  effect,  and  in  response  to  which  the  street 
car  went  ahead,  then  I  charge  you  that  there  can  be  no  recovery 
against  the  street-railway  company." 

Section  2  of  the  Act  of  May  4,  1 891,  88  O.  L.,  provides  as  fol- 
lows: **  Whenever  the  tracks  of  any  street  railroads  in  this  State 
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cross  the  tracks  of  any  steam  railway  at  grade,  the  street-railway 
company  operating  said  line  of  cars  shall  cause  their  street  cars 
to  come  to  a  full  stop  not  nearer  than  ten  feet  nor  further  than 
fifty  feet  from  the  crossing,  and  before  proceeding  to  cross  said 
steam-railway  tracks,  shall  cause  some  person  in  their  employ  to 
go  ahead  of  said  car  or  cars,  and  ascertain  if  the  way  is  clear  and 
free  from  danger  for  the  passage  of  said  street  cars,  and  said 
street-railroad  cars  shall  not  proceed  to  cross  until  signaled  so  to 
do  by  such  person  so  employed  as  aforesaid,  or  said  way  is  clear 
for  their  passage  over  said  tracks."  The  penalty  for  a  violation 
of  this  section  is  $ioo,  together  with  liability  in  damages  to  the 
party  injured,  on  part  of  both  the  street-railway  company  and  its 
employee. 

On  part  of  the  street  railway,  it  is  contended  that  the  above 
statute  should  be  read  in  pari  materia  with  that  section  of  the 
railroad  statute  requiring  gates  and  a  watchman  to  be  maintained 
at  dangerous  crossings,  and  that  when  the  gates  are  open  and 
such  watchman  is  at  his  post  and  signals  the  street  car  to  come 
on  and  cross,  that  the  employees  of  the  street  railway  are  thereby 
relieved  and  excused  from  stopping  the  car  and  going  forward  to 
ascertain  whether  the  crossing  is  clear  and  free  from  danger. 

We  do  not  agree  with  this  view.  The  watchman  is  placed  at 
his  post  to  prevent  accidents  and  injuries  at  the  crossing,  and  he 
and  the  railroad  company  are  chargeable  only  with  ordinary 
care,  while  the  street-railway  company  is  a  carrier  of  passengers, 
and  as  such  is  chargeable  with  a  much  higher  degree  of  care. 

The  street-railway  statute  is  for  the  protection  of  the  lives  of 
its  passengers,  and  in  addition  is  highly  penal  in  its  provisions, 
and  by  its  terms  makes  no  exception  of  crossings  where  there  are 
gates  and  a  watchman.  It  is,  therefore,  clear  that  the  car  must 
stop  and  the  employee  go  forward,  whether  there  are  gates  and  a 
watchman  or  not. 

It  is  also  contended  on  part  of  the  street-railway  company,  that 
the  court  erred  in  its  general  charge,  and  in  the  special  charge, 
in  which  the  court  called  the  attention  of  the  jury  to  the  above 
statute  and  the  duty  thereby  imposed  of  stopping  the  car  and 
going  forward  to  see  that  the  crossing  is  clear,  and  then  added : 
**  If  you  find  that  the  death  of  the  plaintiff's  intestate  resulted 
from  the  omission  of  such  duty,  or  could  have  been  avoided  by 
the  observation  of  said  duty,  you  may  consider  it  as  the  act  of 
negligence  on  the  part  of  the  railway  company,  because  of  the 
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invitation  of  the  steam  railway  to  come  across  they  should  look 
and  see  that  the  way  was  clear,  and  does  not  relieve  the  street- 
railway  company  from  its  duty  to  its  passengers  as  I  have 
described." 

The  case  was  argued,  both  on  brief  and  orally,  as  if  the  court 
bad  charged  that  the  mere  failure  to  stop  the  car  and  failure  to 
go  forward  to  see  that  the  crossing  was  clear,  constituted,  per  se^ 
such  actionable  negligence  as  to  warrant  a  recovery;  and  it  is 
strongly  urged  that  the  question,  as  to  whether  such  failure  to  stop 
the  car  and  go  forward,  was  or  was  not  negligence  on  part  of  the 
street-railway  company,  should  have  been  submitted  to  the  jury. 
Four  of  the  five  requests  to  charge  are  also  in  line  with  this 
theory.  But  an  examination  of  the  above  part  of  the  general 
charge  shows  that  the  court  only  decided  that  in  this  case  it 
was  negligence  to  fail  to  stop  the  car  and  go  forward,  and  then, 
as  to  whether  or  not  the  injury  was  caused  by  such  negligence, 
was  submitted  to  the  jury.  The  language  of  the  court  is,  **  If 
you  find  that  death  resulted  from  the  omission  of  such  duty  or 
could  have  been  avoided  by  the  observation  of  such  duty. "  This 
clearly  leaves  to  the  jury  the  question  as  to  whether  or  not  the 
injury  was  caused  by  the  negligence  of  not  stopping  the  car,  and 
not  going  forward  as  required  by  statute. 

True,  the  effect  of  the  charge  was  that  the  failure  to  stop  the 
car  and  go  forward  was  negligence.  The  charge  in  that  regard 
was  strictly  correct.  The  statute  requires  that  the  car  stop  and 
that  an  employee  go  forward  and  ascertain  if  the  way  is  clear,  and 
a  failure  to  obey  the  statute  in  this  regard  is  negligence,  but  in 
an  action  for  damages,  and  not  for  penalty,  it  is  not  actionable 
negligence,  because  to  make  such  negligence  actionable,  some 
injury  must  have  been  directly  caused  thereby.  In  such  case,  if 
there  is  nothing  which  in  law  tends  to  justify  or  excuse  such 
negligence,  it  is  not  only  right,  but  the  duty  of  the  trial  judge, 
to  say  to  the  jury  that  such  omission  is  negligence,  and  then,  if 
the  evidence  tends  to  prove  that  such  negligence  was  the  direct 
or  proximate  cause  of  the  injury,  to  submit  that  question  to  the 
jury;  if  the  evidence  does  not  so  tend,  a  verdict  should  be 
directed  for  the  defendant.  Whether  or  not  the  evidence  so 
tends,  is  a  question  of  law  for  the  court,  and  not  of  fact  for  the 
jury. 

It  may  well  be  doubted  whether,  under  any  circumstances,  the 

street-railway  company  would  be  justified  or  excused  for  violating 
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the  statute,  but  that  question  is  not  necessarily  involved  in 
this  case,  as  the  facts  shown  at  the  trial  did  not  even  tend 
toward  an  excuse  or  justification. 

The  trial  court  in  this  case  said  to  the  jury,  that  if  they  found 
that  death  resulted  from  the  omission  of  such  duty,  or  could 
have  been  avoided  by  the  observation  of  such  duty,  that  the 
street-railway  company  would  be  liable.  The  true  test  in  such 
case  is,  that  the  injury  resulted  directly  from  the  negligence  com- 
plained of,  or  was  directly  or  proximately  caused  thereby;  but  in 
the  absence  of  a  request  to  make  the  charge  more  specific  in  that 
regard,  we  cannot  say  that  the  street-railway  company  was 
prejudiced  by  the  charge  as  given. 

It  is  urged  that  this  failure  of  duty  on  the  part  of  the  street 
railway  company,  was  not  averred  in  the  petition,  and  that,  there- 
fore, it  cannot  be  relied  upon  as  a  ground  of  recovery,  B.  &  O. 
R.  R.  Co.  V.  Whitacre,  35  Ohio  St.  627,  629  (i).  The  statute 
prescribes  the  care  to  be  taken  by  the  street-railway  company  at 
a  crossing,  and  the  terms  of  the  statute  need  not  be  pleaded,  but 
in  this  case  they  were  pleaded,  and  were,  on  motion,  very  properly 
stricken  out.  The  petition  avers  that:  '*  The  said  street-rail- 
way company,  without  exercising  any  care  on  its  part,  negligently 
and  carelessly  caused  said  car,  on  which  said  decedent  was  riding, 
to  be  drawn  across  said  steam-railroad  tracks."  If  it  drove  on 
without  exercising  any  care,  it  certainly  did  not  stop  its  car  nor  go 
forward,  because  that  would  have  been  exercising  some  care,  in 
fact,  such  care  as  the  statute  requires.  The  averment  of  no  care 
is  broad  and  sweeping,  and  perhaps  indefinite  and  uncertain,  but 
all  this  might  have  been  cured  by  motion. 

It  is  also  urged  that  it  is  not  always  necessary  to  stop  the  street 
car  and  go  forward  when  a  railroad  crossing  is  reached,  and  that 
the  last  sentence  of  the  section  shows  that  if  the  track  is  clear, 
the  car  may  proceed  without  stopping  and  without  any  one  going 
forward.  The  section  of  the  statute  in  question,  after  providing 
for  the  stopping  of  the  street  car  and  an  employee  going  forward 
to  ascertain  that  the  way  is  clear  and  free  from  danger,  provides 
as  follows:  **And  said  street-railroad  cars  shall  not  proceed  to 
cross  until  signaled  so  to  do  by  such  person  so  employed  as  afore- 
said, or  said  way  is  clear  for  their  passage  over  said  tracks." 

In  many  cities  there  is  but  one  employee  on  a  street  car,  and 
while  he  is  bound  to  stop  his  car  and  go  forward  and  ascertain  if 

I.  See  note  of  the  Whitacre  case,  page  432,  ante. 
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the  way  is  clear  and  free  from  danger,  he  cannot  well  signal  to 
himself  to  proceed,  and  in  such  case  he  shall  not  proceed  to  cross 
with  his  car,  "until  said  way  is  clear  for  their  passage  over  said 
tracks. '  *  This  last  sentence  is  clearly  applicable  only  to  cases 
where,  after  one  goes  forward,  there  is  no  one  left  in  charge  of 
the  car  to  whom  a  signal  can  be  given.  But  this  does  not  excuse 
the  employee  from  stopping  his  car,  and  going  forward  and  ascer- 
taining whether  the  way  is  clear  and  free  from  danger. 

The  railroad  company  in  its  brief,  asks  a  reversal  of  the  judg- 
ment against  it  only  in  case  the  judgment  against  the  street-rail- 
way company  should  be  reversed,  but  in  oral  argument  it  is  urged 
that  the  judgment  against  the  railroad  company  should  be 
reversed,  and  that  against  the  street-railway  company  affirmed. 
We  find  no  error  in  the  record  prejudicial  to  either  company,  and 
therefore,  the  judgment  against  both  companies  is  affirmed. 

Judgment  affirmed. 

PENDLETON   STREET  RAILROAD  COMPANY  V 

STALLMANN,  Adm'x,  Etc. 

Supreme  Courts  Ohioy  December  Term,  i8jl, 

[Reportcfd  in  22  Ohio  St.  i.] 

COLLISION  BETWEEN  WAGON  AND  STREET  CAR  — CONTRIBUTORY 
NEGLIGENCE  —  INSTRUCTIONS,  —  In  an  action  for  negligence  wherein 
ordinary  care  is  the  degree  of  diligence  involved  in  the  issue,  and  coniriba- 
tory  negligence  is  set  up  as  a  defense,  it  is  error  to  charge  the  jury  that  if 
the  plaintifi,  by  his  own  fault,  has  contributed  to  his  injury,  the  defendant 
must  then  show  that  he  was  without  fault  himself :  and  that  no  man  can  be 
shown  without  fault  unless  he  has  done  all  in  his  power  to  avoid  the  injury. 

If  the  instructions  to  the  jury  on  a  question  of  law  involved  in  the  issue  be 
manifestly  erroneous,  the  judgment  should  be  reversed,  unless  it  clearly 
appears  from  the  whole  record  that  the  party  against  whom  it  was  com- 
mitted could  not  have  been  prejudiced  thereby. 

Although  an  erroneous  instruction  given  to  the  jury  be  afterwards  qualified  by 
using  apt  words  to  express  the  true  rule  on  the  subject,  yet  if,  upon  the 
whole  charge,  it  be  uncertain  what  the  rule  given,  or  intended  to  be  given, 
in  fact  was,  the  judgment  should  be  reversed,  for  the  reason  that  the  jury 
may  have  been  misled  thereby. 

As  a  general  rule,  where  a  new  trial  is  granted  on  a  motion  to  set  aside  a 
verdict  and  grant  a  new  trial,  and  a  new  trial  and  judgment  are  afterwards 
had  in  the  case,  a  reviewing  court,  upon  a  proceeding  in  error  to  reverse 
the  last  judgmeut,  will  not  review  the  action  of  the  court  below  io  granting 
a  new  trial. 
(Syllabus  to  Official  Report.) 
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Error  to  the  Superior  Court  of  Cincinnati.  Judgment  for 
plaintiff  reversed. 

**  The  original  action  was  brought  in  the  Superior  Court  of 
Cincinnati,  by  Rebecca  Stallman,  administratrix  of  Henry  Stall- 
mann,  under  the  act  of  March  25,  1851  (S.  &  C.  1139),  against 
the  Pendleton  Street  Railroad  Company,  to  recover  damages 
from  the  defendant  for  causing  the  death  of  her  intestate  bv 
wrongful  act  and  neglect. 

"  The  defendant  made  answer  as  follows:  '  i.  That  it  was  not 
guilty,  by  its  agents,  servants,  or  otherwise,  at  the  time  of  the 
alleged  injury  to  the  plaintiff's  intestate,  of  any  such  neglect, 
unskilfulness  or  carelessness,  as  the  plaintiff  in  her  petition  has 
asserted.  2.  That  the  injury  suffered  by  the  plaintiff's  intestate, 
as  in  her  petition  alleged,  was  caused  by  carelessness  of  said  intes- 
tate, and  not  by  any  fault  of  the  agents  or  servants  of  this  defend- 
ant, or  any  defect  in  its  cars,  machinery  or  equipments. ' 

"  The  cause  was  submitted  to  the  jury  at  Special  Term,  and  a 
verdict  was  rendered  for  the  plaintiff  for  $4,500. 

**  During  the  progress  of  the  trial,  the  defendant  excepted  to 
the  charge  of  the  court  as  given  to  the  jury,  and  to  its  refusal  to 
charge  as  the  defendant  requested.  The  defendant  then  moved 
the  court  to  set  aside  the  verdict  and  grant  a  new  trial  for  the 
following  reasons:  i.  Because  the  court  refused  to  instruct  the 
jury  in  matters  of  law,  pertinent  to  the  issue,  as  requested  by 
defendant's  counsel.  2.  Because  the  court  erred  in  its  instruc- 
tions to  the  jury  in  matters  of  law.  3.  Because  the  verdict  is 
contrary  to  law.  4.  Because  the  verdict  is  not  sustained  by 
sufficient  evidence.  5.  Because  the  damages  are  excessive.  This 
motion  was  overruled,  to  which  the  defendant  excepted  and  filed 
his  bill  of  exceptions,  containing  all  the  testimony,  the  charge  of 
the  court  as  given,  and  the  special  requests  of  the  defendant, 
which  the  court  refused  to  give,  together  with  the  exceptions 
taken  by  the  defendant  during  the  progress  of  the  trial.  And 
thereupon  judgment  was  rendered  on  verdict  in  favor  of  plaintiff.  * ' 

(In  the  statement  of  facts,  the  whole  case  is  practically  pre- 
sented, giving  the  charges  of  the  court  and  the  refusals  of 
requested  instructions,  together  with  the  exceptions,  which,  how- 
ever, are  sufficiently  stated  in  the  opinion  rendered  in  the 
Supreme  Court,  and  for  that  reason  the  long  statement  is  here 
omitted.) 

"  Subsequently  the  Superior  Court,  in  General  Term,  upon 
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proceedings  in  error,  affirmed  the  judgment  rendered  at  the 
Special  Term ;  and  this  action  is  prosecuted  by  the  defendant  in 
the  original  action,  to  reverse  the  judgment  of  affirmance,  ren- 
dered at  General  Term,  and  also  the  judgment  at  the  Special 
Term,  for  the  reasons  set  forth  in  its  motion  to  set  aside  the 
verdict,  and  grant  a  new  trial. 

G.  E.  PUGH.  for  plaintiff  in  error. 

Stallo  &  KiTTREDGE,  for  defendant  in  error. 

Mcllvaine^  J.  —  In  disposing  of  this  case,  we  will  confine  our- 
selves chiefly  to  questions  arising  upon  the  charge  of  the  court  as 
given  to  the  jury  at  the  time  of  the  last  trial,  at  Special  Term. 

As  to  the  facts  of  the  case,  we  intend  to  express  no  opinion, 
further  than  to  show  that  the  testimony  before  the  jury  was  such 
as  to  require  the  court  to  instruct  the  jury  as  to  the  law  concern- 
ing contributory  negligence,  as  well  as  to  the  degree  of  care 
required  of  the  defendant  below  in  the  management  of  its  busi- 
ness, for  the  want  of  which  the  law  will  hold  it  responsible 
in  damages  in  cases  where  injury  to  others  (than  passengers) 
results  therefrom. 

The  defendant  below,  at  the  time  of  the  occurrence  which 
resulted  in  the  death  of  the  plaintiff's  intestate,  was  engaged  in 
the  management  of  a  street  railroad  in  one  of  the  streets  of  Cin- 
cinnati, and  in  running  cars  thereon,  drawn  by  horses,  for  the 
transportation  of  passengers.  Henry  Stallmann  was  not  a  pas- 
senger thereon,  but  was  a  teamster  engaged  in  driving  his  wagon 
and  team  of  mules  along  the  street  upon  which  the  defendant's 
railroad  was  located.  There  were  three  other  teams  in  company 
with  Stallmann,  all  loaded  with  pork,  two  before  and  one  behind 
him.  These  several  teams  had  occupied  the  track  of  the  railroad 
before  the  approach  of  the  defendant's  car,  at  which  time  they  left 
the  track,  on  the  same  side ;  and  the  car  had  passed  the  hindmost 
team  before  it  had  arrived  in  close  proximity  to  Stallmann  and 
his  team.  The  car  and  the  several  teams  were  traveling  in  the 
same  direction ;  and  at  the  time  and  place  where  the  car  overtook 
Stallmann  and  his  team  (at  which  time  he  was  walking  and  driv- 
ing at  the  side  of  his  wagon,  next  to  the  car),  there  was  barely, 
and  possibly  not  at  all,  sufficient  space  between  the  car  and  wagon 
for  him  to  stand  or  walk  in.  By  some  means  or  other,  while  in 
this  position,  Stallmann  was  prostrated  upon  the  street,  and 
received  the  injuries  of  which  he,  shortly  afterward,  died.     Both 
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the  driver  of  the  car  and  Stallman,  before  the  injury  was  inflicted, 
knew  the  situation  and  condition  of  each  other  and  of  their 
respective  vehicles. 

Whether  the  injury  which  caused  the  death  of  Stallmann  was 
the  direct  result  of  a  stroke  by  the  car,  causing  him  to  fall,  or  by 
being  run  over  by  his  own  wagon,  after  accidentally  falling,  was 
matter  in  dispute  at  the  trial. 

We  purposely  omit  stating  the  tendency  of  the  proof  in  more 
detail,  as  the  above  outline  is  sufficient  to  a  fair  understanding  of 
the  main  questions  considered  in  this  case. 

The  rules  of  law  which  govern  in  actions  for  negligence  in  cases 
like  the  present,  have  been  fully  and  clearly  settled  by  former 
decisions  of  this  court.  Not  only  as  to  what  constitutes  culpable 
negligence  on  the  part  of  the  defendant,  but  also  as  to  what 
amounts  to  contributory  negligence  on  the  part  of  the  injured 
party,  the  general  effect  of  such  contributory  negligence,  and  the 
circumstances  under  which  the  injured,  is  in  law,  relieved  from  its 
consequences.  So  far  as  it  is  possible  to  abstract  the  principles  of 
law  from  the  facts  which  constitute  actionable  or  contributory 
negligence,  and  to  define  and  apply  them,  we  have  little  to  do, 
except  to  refer  to  those  decisions. 

**  In  an  action  against  a  railroad  company  to  recover  damages 
caused  to  third  persons  by  the  train  while  in  motion,  no  recovery 
can  be  had  unless  the  employees  were,  at  the  time,  guilty  of 
negligence  or  want  of  due  care;  nor  if  the  party  injured  was 
also  guilty  of  negligence  contributing  directly  to  the  injury. 
The  degree  of  care  required  in  such  cases  of  the  employees,  and 
also  of  the  party  injured,  is  merely  ordinary  care  and  prudence, 
the  perils  to  be  encountered,  and  all  other  circumstances  under 
which  the  injury  was  inflicted  and  received,  being  considered." 
Cleveland,  Col.  &  Cin.  R.  R.  Co.  v.  Terry,  8  Ohio  St.  570  (i). 
And  Peck,  J.,  in  delivering  the  opinion  of  the  court,  on  page  581, 
defines  ordinary  care  to  be  "  that  degree  of  care  which  persons 
of  ordinary  care  and  prudence  are  accustomed  to  use  and  employ 
under  the  same  or  similar  circumstances,  in  order  to  conduct  the 
enterprise  in  which  they  are  engaged  to  a  safe  and  successful 
termination,  having  due  regard  to  the  rights  of  others  and  the 
objects  to  be  accomplished." 

In  Kerwhacker  v.  Cleveland,  Col.   &  Cin.  R.  R.  Co.,  3  Oh'o 

I.  The  Terry  case  is  reported  in  this  volume,  page  467,  post. 
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St.  172,  195  (i),  the  following  is  laid  down  :  "  That  the  general 
rule  is,  that  where  the  parties  are  mutually  in  fault,  or,  in  other 
words,  where  negligence  of  the  same  nature  in  each  party  has 
co-operated  to  produce  the  injury,  the  party  sustaining  the  loss  is 
without  remedy,  but  that  this  rule  is  subject  to  the  following 
qualifications : 

"  First.  The  injured  party,  although  in  the  fault  to  some 
extent,  at  the  same  time  may,  notwithstanding  this,  be  entitled 
to  reparation  in  damages  for  an  injury  which  could  not  have 
been  avoided  by  ordinary  care  on  his  part. 

'*  Second.  Where  the  negligence  of  the  defendant,  in  a  suit 
upon  such  ground  of  action,  is  th^  proxitnaie  cause  of  the  injury, 
but  that  of  the  plaintiff  only  remote,  consisting  of  some  act  or 
omission  not  occurring  at  the  time,  the  action  is  maintainable. 

**  Third.  Where  the  party  has  in  his  custody  or  control  danger- 
ous implements  or  means  of  injury,  and  negligently  uses  them  or 
places  them  in  a  situation  unsafe  to  others,  and  another  person, 
although  at  the  time  even  in  the  commission  of  a  trespass  or 
otherwise  somewhat  in  the  wrong,  sustains  an  injury,  he  may  be 
entitled  to  redress. 

**  Fourth.  And  where  the  plaintiff,  in  the  ordinary  exercise  of 
his  own  rights,  allows  his  property  to  be  in  an  exposed  or  hazar- 
dous position,  and  it  becomes  injured  by  the  neglect  of  ordinary 
care  and  caution  on  the  part  of  the  defendant,  he  is  entitled  to 
reparation." 

It  will  be  observed  that  a  case  wherein  the  fault  of  the  defend- 
ant is  malicious,  or  his  neglect  is  so  wanton  and  gross  as  to  be 
evidence  of  voluntary  and  wilful  injury  on  his  part,  and  the 
fault  of  the  injured  party  is  merely  the  want  of  ordinary  care, 
does  not  fall  within  the  scope  of  the  general  rule,  the  faults  not 
being  of  the  same  nature.  And  I  will  add  that,  in  my  opinion, 
the  qualifications  attached  to  the  rule,  in  that  case,  should  be 
regarded  as  illustrations  of,  rather  than  exceptions  to,  the  rule ; 
but,  however  that  may  be,  we  find  in  Timmons  v.  Central  Ohio 
R.   R.   Co.,  6  Ohio  St.    105,   108  (2),  that  the  rule  as  there  laid 

z.  The  ruling   in    the   Kerwhacker  this  volume.     The  extract  given  in  the 

case,  3  Ohio  St.  172,  195,  has  been  fol-  opinion  in  the  case  at  bar  is  paragraph 

lowed  in  numerous  cases,  not  only  in  8  of  the  syllabus  to  the  Krrwhacker 

Ohio,   but  in  other  jurisdictions.     It  case, 
was  not  an  action  for  personal  injuries, 

but  a  stock-killing  case,  and  hence  it  is  2.  See   note  of   the   Timmons  case, 

not  deemed  necessary  to  report  same  in  page  425,  ante. 
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down,  and  the  qualifications  attached,  were  approvingly  cited  and 
referred  to  in  the  opinion  of  the  court. 

Assuming,  therefore,  that  the  foregoing  is  the  settled  law  of 
this  state  in  cases  of  this  kind,  how  stand  the  instructions  of  the 
court  in  the  charge  under  consideration? 

Passing  for  the  present  so  much  of  the  charge  as  relates  to  the 
respective  rights  and  duties  of  the  defendant  and  the  general 
public,  in  relation  to  the  use  of  the  street,  and  to  each  other, 
the  court  instructed  the  jury  as  follows:  **  Gentlemen,  the  rule 
is  well  stated  by  all  the  counsel,  that  if  there  is  fault  upon  both 
sides,  there  cannot,  as  a  general  rule,  be  a  recovery ;  but  if  there  is 
upon  one  side,  and  yet  the  other  party  could  have  avoided  the 
accident,  it  is  his  duty  to  do  so.  It  would  be  imprudent,  it  would 
the  height  of  almost  madness,  for  a  man  to  pass  across  the  street 
when  he  saw  a  wagon  at  full  speed  a  short  distance  from  him. 
He  would  doubtless  be  in  fault,  but  because  that  wagoner,  who 
has  charge  of  the  horses  and  controls  them  by  the  reins,  sees 
this  man  thus  imprudently  placing  himself  in  the  way  of  danger, 
he  has  no  right  to  run  over  him  if  he  could  avoid  it.  If  there  is 
room  to  the  right  hand  or  to  the  left,  and  he  has  the  power  to  do 
so,  he  must  pursue  that  course.  So,  you  see,  the  rule  that  the 
party  who  complains  must  show  himself  without  fault  is  subject 
to  another  rule,  that  the  party  who  is  charged  with  having  com- 
mitted the  injury  must  show  that  he  is  without  fault  himself. 
And  no  man  can  be  shown  without  fault  unless  he  has  done  all  in 
his  power  to  avoid  the  injury. 

"  Here  you  will  look  at  all  the  cicumstances  of  the  case.  Was 
it  in  the  power  of  this  driver,  having  passed  the  first  wagon,  to 
have  avoided  the  second  one? 

"  This  is  the  whole  case.  If  you  find  for  the  plaintiff,  the  ques- 
tion of  damage  will  be  altogether  with  yourselves.  You  can  take 
into  consideration  the  same  elements  you  would  if  the  party  were 
alive,  except  the  law  allows  nothing  for  consolation,  as  it  is 
termed,  or  for  the  loss  of  those  domestic  pleasures  which  grow 
out  of  the  marital  relation.  They  die  with  the  party,  and  all  the 
law  allows  is  mere  compensation  for  the  support  of  the  wife  and 
her  daughter,  not  exceeding  a  certain  sum." 

Thus  the  regular  charge  to  the  jury  ended,  and,  if  we  rightly 
understand  the  force  of  the  language  used,  the  jury  must  have 
been  impressed  with  the  idea  that  contributory  negligence  on  the 
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part  of  the  plaintiflf's  intestate  would  not  defeat  her  right  to 
recover,  even  though  such  negligence  had  reached  **  the  height 
of  almost  madness/'  unless  the  defendant  had  shown  that  its 
agents  had  exercised,  at  the  same  time,  all  the  care  and  caution 
within  the  scope  of  human  foresight  and  possibility. 

Such  is  not  the  law,  as  we  have  shown  above.  But  we  doubt 
whether  the  learned  judge  who  delivered  the  charge  so  intended 
to  give  it.  We  doubt  it,  because  when  the  defendant  afterward 
excepted  to  the  question:  **  Was  it  in  the  power  of  this  driver, 
having  passed  the  first  wagon,  to  have  avoided  the  second  one?  *' 
as  propounded  to  the  jury,  the  court  then  qualified  it  by  adding, 
'*  With  reasonable  care."  The  question  thus  qualified  would 
have  been  a  proper  one  for  the  jury  under  the  fourth  qualification 
to  the  general  rule  as  given  in  Kerwhacker's  case,  (3  Ohio  St. 
195),  provided  the  fault  of  Stallmann  (if  any)  had  been  committed 
while  engaged  "in  the  ordinary  exercise  of  his  own  rights." 
Indeed,  it  may  well  be  doubted  whether  the  judge  intended  the 
above  language  in  the  charge  to  be  taken  according  to  our  under- 
standing of  its  natural  and  ordinary  import,  from  the  further  fact 
that  in  several  instances,  in  qualifications  subsequently  made  to 
instructions  prayed  for  by  defendant,  the  court  stated  that  the 
defendant  was  required  to  use  only  "ordinary  care."  Neverthe- 
less, we  think  the  error  in  the  charge  was  not  thus  cured,  especially 
as  the  seventh  exception  to  the  charge,  which  was  directly  made 
to  the  objectionable  part  above  stated,  in  the  hearing  of  the  jury, 
was  permitted  by  the  court  to  be  entered  without  any  qualifica- 
tion or  remark  whatever. 

We  also  find,  in  other  parts  of  the  regular  charge,  as  given  to 
the  jury,  other  instructions  tending  so  strongly  to  impress  upon 
the  jury  the  belief  that  the  law  requires  of  street-railroad  com- 
panies the  exercise  of  the  highest  degree  of  care  in  the  discharge 
of  their  duties  toward  the  general  public,  that  it  is  not  at  all  prob- 
able that  their  minds  were  disabused  upon  the  subject  by  any 
qualification  or  correction  that  was  subsequently  made.  For 
instance,  in  the  early  part  of  the  charge,  the  court  said:  **  It  is 
the  duty  of  every  railroad  company,  which  traverses  our  streets 
to  provide  careful,  competent  and  skilful  drivers,  and  those  thus 
employed  are  bound  to  use  all  their  skill  and  all  proper  prudence 
and  care  in  the  management  of  the  horses  committed  to  their  charge. 
They  have  but  one  track,  upon  which  the  cars  are  to  be  drawn. 
They  are  aware  that  they  are  upon  a  public  thoroughfare,  upon 
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which  every  inhabitant  of  the  city  and  every  person  has  a  right  to 
pass  and  repass  without  molestation,  taking  care  that  they  do  not 
obstruct  the  passage  of  the  railway  car,  and  yet  claiming  for  them- 
selves, as  they  have  a  right  to  do,  the  same  benefits  that  the 
proprietors  of  the  railway  cars  claim,  consistent  with  their  several 
occupations.  The  city  unquestionably  has  the  right  to  permit  these 
street  railroads  to  be  established  upon  the  public  highway,  but 
that  right  is  subordinate  to  the  more  extended  right  of  all  to  travel 
upon  the  same  highway.  In  all  these  matters  there  must  be 
mutual  accommodation.  One  must  not  prevent  the  free  passage 
of  the  other.  There  must  be  accommodation  between  them. " 
To  say  the  least,  this  is  strong  language  by  which  to  define  ordi- 
nary care,  or  that  degree  of  care  whicn  is  usually  exercised  by 
persons  of  average  skill  and  prudence,  under  the  same  or  similar 

circumstances. 

Again,  for  the  purpose  of  illustrating  to  the  jury  the  rule,  that 

in  actions  for  negligence  it  is  immaterial  whether  the  injur}'  was 

the  direct  or  indirect  result  of  the  alleged  negligence,  the  court 

read  an  extract  from  the  opinion  in  Stokes  v,  Saltonstall,  13  Pet. 
181,  191,  7  Am.  Neg.  Cas.  297,  as  follows: 

"  In  an  action  against  the  owner  of  a  stage  coach,  used  for 
carrying  passengers,  for  an  injury  sustained  by  one  of  the  passen- 
gers by  the  upsetting  of  the  coach,  the  owner  is  not  liable  unless 
the  injury,  of  which  the  plaintiff  complains,  was  occasioned  by 
the  negligence  or  want  of  proper  skill  or  care  in  the  driver  of  the 
carriage,  in  which  he  and  his  wife  were  passengers;  and  the  facts 
that  the  carriage  was  upset  and  the  plaintiffs  wife  injured,  are 
prbna  facie  evidence  that  there  was  carelessness,  or  negligence,  or 
want  of  skilly  on  the  part  of  the  driver ^  and  throws  upon  the 
defendant  the  burden  of  proving  tliat  the  accident  was  not  occasioned 
by  the  driver* s  fault. 

**  It  being  admitted  that  the  carriage  was  upset,  and  the  plain-, 
tiff's  wife  injured,  it  is  incumbent  on  the  defendant  to  prove  that 
the  driver  was  a  person  of  competent  skill,  of  good  habits,  and 
in  every  respect  qualified  and  suitably  prepared  for  the  business 
in  which  he  was  engaged ;  and  that  he  acted  on  this  occasiofi  with 
reasonable  skilly  and  with  the  utmost  prudeyice  and  cautiony  and  if 
the  disaster  in  question  was  occasioned  by  the  lecLSt  negligence  or 
want  of  skill  or  prudence  on  his  part,  then  the  defendant  is  liable 
in  the  action. 

"If  the  want  of  proper  skill  or  care  of  the  driver  placed  the 
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passengers  in  a  state  of  peril,  and  they  had,  at  that  time,  a  reason* 
able  ground  for  supposing  that  the  stage  would  upset,  or  that  the 
driver  was  incapable  of  managing  his  horses,  the  plaintiff  is 
entitled  to  recover;  although  the  jury  may  believe,  from  the 
position  in  which  the  stage  was  placed  by  the  negligence  of  the 
driver,  the  attempt  of  the  plaintiff  or  his  wife  to  escape  may  have 
increased  the  peril,  or  even  caused  the  stage  to  upset,  and  although 
they  may  also  find  that  the  plaintiff  and  his  wife  would  probably 
have  sustained  little  or  no  injury  if  they  had  remained  in  the 
stage." 

Now,  the  third  paragraph  of  this  extract  is  undoubtedly  a  fair 
statement  of  the  rule,  in  an  action  by  a  passenger  against  a  com- 
mon carrier  for  hire,  and  it  might  not  mislead,  as  an  illustration 
of  the  principle,  if  given  in  a  case  wherein  the  want  of  ordinary 
care  is  the  ground  of  liability.  But  it  is  difficult  to  see  how  the 
principle  was  at  all  illustrated  by  the  first  two  paragraphs  in  the 
extract.  By  the  first,  the  jury  were  clearly  informed  as  to  the 
amount  of  proof  which  would  make  2i  prima  facie  case  of  negli- 
gence, in  an  action  against  a  common  carrier  of  passengers  for 
hire,  for  an  injury  to  a  passenger;  and  by  the  second  paragraph, 
the  jury  were  given  to  understand,  that  upon  such  ?i  prima  facie 
case  being  made,  the  burden  was  on  the  defendant  to  prove  that 
he  had  acted  not  only  with  reasonable  skill,  but  with  the  "utmost 
prudence  and  caution,"  and  if  the  disaster  was  occasioned  by 
"  the  least  negligence  or  want  of  skill  or  prudence,"  he  would  be 
liable. 

Now  it  is  true  again,  that  after  the  regular  charge  was  con- 
cluded and  the  defendant  had  excepted  to  so  much  of  the  charge 
as  had  been  quoted  from  Stokes  v,  Saltonstall,  13  Pet.  181,  191, 
7  Am.  Neg.  Cas.  297,  the  court  '*  instructed  the  jury  that  the 
language  of  said  case  was  quoted  not  to  determine  the  degree  of 
care  required,  but  to  show  that  it  was  immaterial  whether  the 
negligence  of  the  driver  (of  the  car)  was  the  direct  or  indirect 
cause  of  the  injury."  And  it  is  claimed  that  this  last  instruction 
was  sufficient  to  guard  the  jury  against  any  improper  application 
of  the  rules  as  laid  down  in  Stokes  z/.  Saltonstall,  13  Pet.  181, 
191,  7  Am.  Neg.  Cas.  297. 

We  think  otherwise,  not  solely  because  the  first  two  paragraphs 
ought  not  to  have  been  read  to  the  jury,  for  the  reason  that  the 
law  announced  therein  was  wholly  inapplicable  to  the  case  at  bar, 
but  because  the  jury  were  not  told  in  any  part  of  the  charge  that 
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the  law  requires  a  higher  degree  of  care  to  be  exercised  by  com- 
mon carriers  for  hire,  toward  passengers,  than  toward  strangers, 
or  that  the  amount  or  burden  of  proof  required  in  one  case  was 
different  from  that  required  in  the  other.  True,  they  were  told 
that  **  ordinary  care  "  only  was  required  of  the  defendant  in  the 
case  on  trial,  while  the  rule  in  Stokes  v.  Saltonstall  was  stated  to 
be  "  the  utmost  care  and  caution;  "  yet,  as  the  difference  was 
not  explained,  it  is  more  than  possible  that  the  jury  would  con- 
clude, that  in  cases  where  human  life  was  involved,  **  the  utmost 
care  and  caution'*  would  amount  to  ''ordinary  care  and  cau- 
tion "  only.  Such,  however,  is  not  the  law,  as  we  understand  it, 
for  the  double  reason,  that  a  stranger  is  not  to  the  same  degree 
within  the  power  of  the  defendant  to  injure,  nor  has  he  paid  a 
price  for  the  exercise  of  diligence  toward  him. 

But  it  must  not  be  understood,  for  these  reasons,  that  the  law's 
regard  for  human  life  does  not,  under. all  circumstances,  add 
greatly  to  the  diligence  that  would  otherwise  be  required. 

Without  considering  other  objections  made  to  the  charge  as 
given  and  refused,  suffice  it  to  say,  we  are  unanimously  of  the 
opinion  that  the  probable,  if  not  the  necessary,  effect  of  the 
charge,  taken  as  a  whole,  was  misleading  and  prejudicial  to  the 
plaintiff  in  error,  and  that  the  judgments  of  the  Superior  Court, 
both  at  General  and  Special  Terms,  must  be  reversed. 

It  is  claimed,  however,  by  defendant  in  error,  that  this  cause,  if 
reversed,  should  not  be  remanded  for  further  trial,  as  it  has  been 
tried  three  times  already,  the  trial  in  each  instance  resulting  in  a 
verdict  for  the  defendant  in  error  —  the  first  time  for  $3,000, 
and  the  second  time  for  $5,000.  That  the  first  verdict  was  set 
aside  for  the  misconduct  of  a  juror,  but  the  second  verdict  hav- 
ing, as  is  claimed,  been  set  aside  without  good  cause,  this  court 
should  now,  upon  review  of  the  whole  record,  reverse  the  judg- 
ment by  which  the  second  verdict  was  set  aside,  and  render  judg- 
ment thereon,  or  remand  for  the  purpose  of  having  judgment 
rendered  on  the  second  verdict  in  the  court  below. 

As  a  general  rule,  where  a  new  trial  is  granted  on  a  motion  to 
set  aside  a  verdict  and  grant  a  new  trial,  and  a  new  trial  and  judg- 
ment are  afterward  had  in  the  case,  a  reviewing  court,  on  a  pro- 
ceeding in  error  to  reverse  the  last  judgment,  will  not  review  the 
action  of  the  court  in  granting  the  new  trial,  in  case  of  reversal 
of  the  last  judgment;  and  we  see  nothing  in  this  case  to  take  it 
out  of  the  general  rule. 

New  trial  granted,  and  cause  remanded  for  further  proceedings. 
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COVINGTON  TRANSFER  COMPANY  v.  KELLY. 

Supreme  Courts  Ohio^  January  Term^  1880, 

[Reported  in  36  Ohio  St.  86.] 

PASSENGER  ON  STREET  CAR  INJURED  IN  COLLISION  BETWEEN 
STREET  CAR  AND  WAGON  —  NEGLIGENCE  OF  CARRIER  NOT 
IMPUTABLE  TO  PASSENGER.  —  In  an  action  by  a  railroad  passenger 
(who  was,  in  fact,  without  fault  himself),  for  a  personal  injury,  against  a 
defendant  whose  negligence  directly  and  proximately  concurred  with  the 
negligence  of  the  railroad  company  in  producing  the  injury,  the  concurrent 
negligence  of  the  company  cannot  be  imputed  to  the  plaintiff  so  as  to  charge 
him  with  contributing  to  his  own  injury  (i). 
(Syllabus  by  the  Court.) 

Error  to  the  Superior  Court  of  Cincinnati.  Judgtnent  for 
plaintiff  affirmed. 

Upon  the  trial  of  the  case  to  a  jury,  issue  having  been  joined 
by  the  defendants  severally,  and  after  the  plaintiff  had  intro- 
duced all  his  testimony,  the  action  was  dismissed  as  to  the  rail- 
road company  on  its  motion,  the  court  being  of  opinion  that  the 
testimony  did  not  tend  to  prove  a  cause  of  action  against  it ; 
thereupon  further  testimony  was  offered  upon  the  issue  between 
the  plaintiff  and  the  transfer  company,  and  the  following  bill  of 
exceptions  was  taken  by  the  defendant,  now  plaintiff  in  error. 

**  Be  it  remembered,  that  at  the  trial  of  this  cause  at  the  May 
term,  A.  D.  1876,  of  the  Superior  Court  of  the  city  of  Cincin- 
nati, it  appeared  from  the  testimony  that  the  plaintiff,  at  the  time 
of  the  happening  of  the  injury  complained  of,  was  a  passenger  on 
a  car  owned  and  operated  by  the  Cincinnati  Consolidated  Street 
Railroad  Company,  and  there  was  evidence  tending  to  show  that 
the  injury  to  the  plaintiff  was  caused  solely  by  the  negligence  of 
the  Covington  Transfer  Company ;  and  the  defendant,  the  Cov- 
ington Transfer  Company,  having  offered  evidence  tending  to 
prove  that  the  injury  to  the  plaintiff  was  caused  solely  by  the 
negligence  of  the  Cincinnati  Consolidated  Street  Railroad  Com- 
pany, and  also  evidence  tending  to  prove  that  the  injury  was 
caused  by  the  joint  negligence  of  the  Covington  Transfer  Com- 
pany and  of  the  Cincinnati  Consolidated  Street  Railroad  Com- 
pany, asked  the  court  to  charge  the  jury,  that  if  they  found  from 
the  testimony  that  the  injury  to  the  plaintiff  was  caused  by  the 

I.  SeeNoTB  on  Imputed  Nkglicknce.  in  11  Am.  Neg.  Cas.  X51-XS6. 
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joint  negligence  of  the  Covington  Transfer  Company  and  of  the 
Cincinnati  Consolidated  Street  Railroad  Company,  then  the  Cin- 
cinnati Consolidated  Street  Railroad  Company  alone  would  be 
liable  to  the  plaintiff  for  the  damages  caused  by  such  injury,  and 
their  verdict  must  be  in  favor  of  the  Covington  Transfer  Com- 
pany, which  charge  the  court  refused  to  give,  and  charged  the 
jury  that  if  they  found  from  the  testimony  that  the  injury  to  the 
plaintiff  was  caused  by  the  joint  negligence  of  the  Covington 
Transfer  Company  and  of  the  Cincinnati  Consolidated  Street 
Railroad  Company,  then  both  the  Covington  Transfer  Company 
and  the  Cincinnati  Consolidated  Street  Railroad  Company  would 
be  liable  to  the  plaintiff  for  the  damages  resulting  from  said 
injury,  and  that  the  jury  could  render  a  verdict  against  the  said 
The  Covington  Transfer  Company,  although  the  Cincinnati  Con- 
solidated Street  Railroad  Company  has  been  dismissed  from  the 
action.  To  which  refusal  to  give  said  charge,  and  to  charge  as 
given,  the  defendant,  The  Covington  Transfer  Company,  by  its 
counsel,  then  and  there  excepted,  and  presented  this,  its  bill  of 
exceptions,  in  that  behalf,  and  prayed  the  court  that  the  same 
might  be  signed,  sealed,  allowed  and  ordered  to  be  made  a  part 
of  the  record  in  this  cause;  which  was  done  accordingly  at  this 
term  of  the  trial,  to  wit:  the  May  term,  A.  D.  1876." 

*'  Verdict  and  judgment  having  been  rendered  in  favor  of  plain- 
tiff below  against  the  transfer  company,  the  latter  prosecutes 
this  proceeding  to  reverse  the  same  on  the  ground  of  misdirec- 
tion to  the  jury,  as  set  forth  in  the  bill  of  exceptions. 

"  The  original  action  was  brought  by  Kelly  against  the  Coving- 
ton Transfer  Company  ?nd  The  Cincinnati  Consolidated  Street 
Railroad  Company,  to  recover  damages  for  a  personal  injury. 
The  cause  of  action  was  thus  stated : 

**  Plaintiff  states  that  before  and  at  the  time  of  the  committing 
of  the  wrongs  and  injuries  hereinafter  complained  of,  the  defend- 
ant, The  Covington  Transfer  Company,  a  corporation  duly 
created  under  the  laws  of  Kentucky,  and  having  a  managing 
agent  and  place  of  business  in  the  city  of  Cincinnati,  Hamilton 
county,  Ohio,  was  the  owner  of  the  certain  wagon  and  horses 
hereinafter  referred  to,  and  the  said  defendant,  The  Cincinnati 
Consolidated  Street  Railroad  Company,  a  corporation  duly 
created  under  the  laws  of  Ohio,  was  the  owner  of  the  street-rail- 
road car  hereinafter  also  referred  to,  and  which  was  used  by  it  to 
convey  passengers  in  said  city,  for  certain  hire  and  reward. 
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"Plaintiff  says,  that  on  the  8th  day  of  August,  1874,  he 
became  and  was  a  passenger  in  the  said  car  of  said  street-railroad 
company,  to  be  safely  carried  therein  over  its  road,  for  certain 
hire  and  reward,  and  he  was  then  received  in  said  car,  as  said 
passenger,  by  the  said  street-railroad  company,  and  for  which  he 
paid  to  it  the  customary  and  required  fare. 

**  That  on  said  8th  day  of  August,  1874,  while  being  thus  seated 
and  conveyed  in  said  car,  which  was  running  along  Third  street, 
eastwardly,  between  Smith  and  Park  streets,  in  said  city  of  Cin- 
cinnati, the  said  defendant.  The  Covington  Transfer  Company, 
by  its  servants  and  agents,  carelessly,  negligently  and  unskilfully 
drove  the  said  wagon  belonging  to  it  violently  into  the  said 
street-railroad  car,  and  in  the  direction  where  the  plaintiff  sat 
therein  as  aforesaid,  and  the  said  defendant,  The  Cincinnati  Con- 
solidated Street  Railroad  Company,  then  and  there,  in  disregard 
of  its  duty,  did,  by  its  servants  and  agents,  carelessly,  negligently 
and  unskilfully  conduct  the  running  of  said  street-railroad  car, 
so  that  by  the  carelessness,  negligence,  unskilfulness  and  default 
of  said  defendants.  The  Covington  Transfer  Company  and  the 
Cincinnati  Consolidated  Street  Railroad  Company,  through  its 
servants  and  agents  as  aforesaid,  and  without  any  fault, 
neglect  or  carelessness  whatever  on  his  part,  the  right  hand 
of  the  plaintiff  was  very  badly  cut  and  bruised  and  the  bones 
thereof  fractured  and  broken,  causing  him  very  great  pain  and 
suffering,  rendering  him  totally  unfit  to  attend  to  his  necessary 
business  for  a  long  period,  involving  him  in  great  expense  in 
endeavoring  to  cure  the  said  injuries,  having  been  under  con- 
stant treatment  in  a  hospital,  and  yet,  notwithstanding,  his  said 
hand  has  continued  to  be  hitherto  so  badly  bruised  and  fractured 
that  particles  of  broken  bones  are  frequently  taken  therefrom, 
and  the  hand  is  now  entirely  useless,  and  so  crushed,  its  bones  so 
fractured  and  ligaments  thereof  so  lacerated,  as  to  be,  and  the 
same  is,  rendered  permanently  injured  and  crippled,  and  so  will 
remain  during  his  life,  and  whereby,  on  account  of  the  premises, 
he  has  sustained  damages  in  the  sum  of  $2,000." 

DODDS  &  Wilson,  for  plaintiff  in  error. 

Long,  Kramer  &  Kramer,  for  defendant  in  error. 

HeIlTaine>  Ch.  J.  —  The  exact  questions  presented  by  this 
record,  as  we  understand  the  bill  of  exceptions,  arises  upon  the 
fact  assumed  in  the  request  to  charge  and  in  the  charge  as  given 
to  the  jury,  that  the  wrongful  acts  of  the  defendants  below,  the 
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railroad  company  and  the  transfer  company,  were  not  only  con- 
current, in  point  of  time  and  place,  but  in  such  manner  that  the 
wrongful  act  of  each  was  a  direct  and  proximate  cause  of  the 
injury  complained  of  by  the  plaintiff;  and  this  being  so,  it  mat- 
ters not  whether  the  act  of  each,  without  the  concurrence  of  the 
other,  would  have  produced  the  injury,  or,  that  the  negligence 
of  neither  would  have  caused  it  without  such  concurrence;  so 
that  upon  general  principles  and  reason  both  or  either  ought  to 
make  compensation  therefor.  The  general  rule  undoubtedly  is, 
that  where  damage  is  caused  by  the  joint  or  concurrent  wrongful 
acts  of  two  or  more  persons,  they  maybe  prosecuted  therefor 
jointly  or  severally.  To  this  general  rule  of  liability,  whether 
joint  or  several,  there  is  an  exception,  however,  based  upon 
reasons  as  sound  as  is  the  rule  itself,  namely:  that  where  the 
injured  party,  by  his  own  negligence  or  wrongful  act,  contributed 
to  his  own  injury,  the  law  will  not  afford  him  a  remedy  against 
all  or  any  of  the  persons  whose  wrongful  acts,  in  connection  with 
his  own,  produced  the  injury.  But  the  case  before  us  does  not 
come  within  the  exception  above  stated,  for  the  reason  that  it  is 
here  admitted  by  the  pleadings,  that  the  plaintiff  below  was  in 
fact  without  fault  on  his  part.  It  is  contended,  however,  by  the 
plaintiff  in  error,  that  the  plaintiff  below  was  so  identified  with 
or  related  to  the  railroad  company  by  the  contract  for  carriage, 
that  the  fault  of  the  carrier  must  be  imputed  to  him  as 
passenger. 

The  imputation  thus  contended  for,  however,  is  not  based 
upon  any  alleged  fault  of  the  plaintiff  below  in  entering  into  the 
contract  for  carriage  with  the  railroad  company ;  for  there  is  not 
even  a  suggestion  that  the  contract  was  one  which  a  reasonably 
prudent  man  would  not  have  made ;  but  simply  upon  the  ground 
that  the  plaintiff  below  was  a  passenger  upon  the  car  of  the  com- 
pany at  the  time  when  an  act  of  carelessness,  contributing  to  his 
injury,  was  committed  by  one  of  the  company's  servants,  namely : 
the  driver  of  the  car. 

If  the  driver  could,  in  any  just  sense,  be  regarded  as  the  agent 
or  servant  of  the  passenger,  or  if  the  railroad  company,  whose 
servant  the  driver  was,  had  been,  under  the  contract,  subject  to 
the  direction  or  control  of  the  passenger,  then,  with  some  show 
of  reason,  it  might  be  said  that  the  passenger  was  responsible  for 
the  negligence  of  the  driver. 

But  such  was  not  the  nature  of  the  contract.     The  passenger 
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was,  it  is  true,  entitled  to  a  seat  in  the  company's  car;  but  was 
not  entitled  to  direct  or  control  the  time  or  manner  of  its  move- 
ment. That  the  company  was  bound  to  exercise  the  highest 
degree  of  care  to  the  end  that  the  passenger  might  be  safely 
carried,  is  true;  but  it  was  not  subject  to  the  direction  or  control 
of  the  passenger,  either  as  to  employment  of  servants  or  as  to  the 
manner  in  which  the  service  should  be  performed.  It  seems  to 
us,  therefore,  that  the  negligence  of  the  company  or  of  its  serv- 
ants should  not  be  imputed  to  the  passenger,  where  such  negli- 
gence contributes  to  his  injury  jointly  with  the  negligence  of  a 
third  party,  any  more  than  it  should  be  so  imputed,  where  the 
negligence  of  the  company  or  its  servants  was  the  sole  cause  of 
the  injury.  Indeed,  it  seems  as  incredible  to  my  mind  that  the 
right  of  a  passenger  to  redress  against  a  stranger  for  an  injury, 
caused  directly  and  proximately  by  the  latter's  negligence, 
should  be  denied,  on  the  ground  that  the  negligence  of  his  carrier 
contributed  to  his  injury,  he  being  without  fault  himself,  as  it 
would  be  to  hold  such  passenger  responsible  for  the  negligence  of 
his  carrier,  whereby  an  injury  was  inflicted  upon  a  stranger. 
And  of  the  last  proposition,  it  is  enough  to  say  that  it  is  simply 
absurd. 

While  we  acknowledge  the  high  authority  of  cases  holding  views 
contrary  to  those  above  expressed  (Thorogood  v.  Bryan,  8  C.  B. 
115  (i);  Armstrong  v.  Lancashire  Railway  Co.,  L.  R.,  10  Exch. 
47  (2),  and  Lockhardt  v.  Lichtenthaler,  46  Pa.  St.  151),  we  find, 

I.  In  Thorogood  v.  Bryan,  8  C.  B.  spector  of  the  carriage  department  of 
115,  it  was  held  that  a  passenger  in  a  the  London  and  North  Western  Rail- 
public  conveyance,  injured  by  the  way  company  was  tf  aveling  with  a  free 
negligent  management  of  another  con-  pass  of  that  company  in  a  train  of 
veyance,  cannot  maintain  an  action  theirs  upon  a  journey  on  the  railway 
against  the  owner  of  the  latter,  if  the  of  the  Lancashire  and  Yorkshire  Rail- 
driver  of  the  former,  by  the  exercise  way  compiny,  over  which  the  London 
of  proper  care  and  skill,  might  have  and  North  Western  company  had  run- 
avoided  the  accident  which  caused  the  ning  powers,  and  while  so  traveling  the 
injury.  train  in  which  he   was  came  into  col- 

But   the  doctrine  of  Thorogocd  v,  lision  with  a  number  of  coal  trucks  of 

Bryan.  8  C.  B.  X15,  has  been  repudiated  the  Lancashire  and  Yorkshire  Railway 

by  the  English  courts.      See  note  on  company,  which  were  being  shunted 

the  doctrine  in  xi  Am.  Neg.  Cas.  145-  on  theit   line   by  their   servants,  and 

146.  the  inspector  received  bodily  injuries. 

Either  in    consequence  of    the    hazy 

a.  In   Armstrong  v,   Lancashire    &  state  of  the  weather  or  the   slippery 

Yorkshire  Railway  Co.,  L.  R.  10  Exch.  state  of  the  rails,  the  driver  of  the  train 

47,  the  facts  were:  A  traveling  in-  was  unable  to  stop  the  train  when  he 
Vol.  XII  — 30 
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on  the  other  hand,  many  cases  of  equally  high  standing  holding, 
and,  we  think,  with  better  reason,  that  the  negligence  of  the 
carrying  company  cannot  be  imputed  to  a  passenger  who  is  right- 
fully on  its  train,and  who  is  guilty  personally  of  no  fault  or  negli- 
gence, in  an  action  by  such  passenger  against  another  party, 
whose  negligence  has  contributed  directly  to  his  injury.  Chap- 
man V.  New  Haven  R.  R.  Co.,  19  N.  Y.  341 ;  Colegrove  v,  N. 
Y.  &  N.  H.  R.  R.  Co.,  20  N.  Y.  492;  Bennett  v.  N.  J.  R.  R. 
Co.,  36  N.  J.  L.  225;  I  Smith  Lead.  Cas.  450,  6th  Am.  Ed.; 
43  Wis.  513;  14  Minn.  81 ;  11  Allen,  500;  50  N.  H.  420. 

We  are  also  aware  that  by  an  almost  unbroken  line  of  decisions 
it  is  held  that  the  negligence  of  a  common  carrier  of  goods,  con- 
tributing to  the  injury  of  such  goods  while  in  its  possession,  is  a 
good  defense  to  an  action  by  (he  owner  of  the  goods  against  a 
third  person  whose  negligence  also  contributed  to  the  injury. 

Whether  these  decisions  conflict  with  the  doctrine  announced 
in  this  case  depends  entirely  on  the  questions  whether  or  not  a 
distinction,  on  principle,  can  be  made  between  cases  of  carriers 
of  goo'ds  and  carriers  of  passengers.  That  there  is  a  marked  dis- 
tinction between  the  relations  of  the  parties  to  these  different 
contracts  is  quite  certain.  The  common  carrier  of  goods  has 
actual  possession  of  an  absolute  control  over  them,  and  is  an 
insurer  against  loss  or  damage,  except  when  occasioned  by  the 
act  of  God  or  a  public  enemy ;  while  the  carrier  of  passengers  is 
only  bound  to  the  exercise  of  care;  so  that,  in  case  of  injury  to 
a  passenger  over  whose  conduct  the  carrier  has  no  physical  con- 
trol, his  own  misconduct  bars  his  remedy,  whether  the  injury  was 
caused  by  the  concurring  negligence  of  the  carrier  or  the  joint 
negligence  of  the  carrier  and  others ;  but  in  the  case  of  goods, 
where  the  thing  carried  is  incapable  of  contributory  negligence, 
the  law  requires  its  safety  to  be  insured.  Now  it  may  be  that 
public  policy,  in  the  interest  of  trade  and  commerce,  will  not 

came  in  sight  of  the  distance  signal,  Western   Railway    company  in    their 

which  had  been  put  at  '*  danger  "  by  driver  running  past  the  danger  signal, 

the   servants  of  the    Lancashire  and  Held,  that  the  contributory  negligence 

Yorkshire    Railway   company,   or    he  of  the  driver  of  the  London  and  North 

disregarded  it.     The  jury,  in  an  action  Western    Railway    company's    train, 

by  the  plaintiff  against  the  Lancashire  with  whom  the  plaintiff,  for  the  pur- 

and     Yorkshire     Railway     company,  pose  of  the  action,  is  identified,  disen- 

found  that  the  accident  was  due  to  the  titled  him   to  maintain  an  action  for 

joint  negligence  of  them  in  shunting  damages  against  the  Lancashire  and 

the  trucks  when  a  passenger  train  was  Yorkshire  Railway  company  for  their 

due,  and  of  the  London  and  North  negligence. 


Collisions  and  Crossings,  467 

permit  the  liability  of  the  carrier,  who  has  failed  in  his  duty  in 
relation  to  goods,  to  be  shifted  to  another,  either  with  or  without 
the  consent  of  the  owner ;  and,  therefore,  it  may  be  that  the  law, 
in  such  case,  requires  the  owner  to  seek  redress  from  the  carrier 
alone.  But,  however  this  may  be,  we  are  unanimous  in  the 
opinion  that  for  a  personal  injury  to  a  passenger,  who  is  himself 
without  fault,  occasioned  by  the  joint  and  concurring  negligence 
of  the  carrier  and  another  person,  there  is  no  sound  principle  of 
law  which  precludes  the  injured  party  from  seeking  redress  from 
both  or  either  of  the  wrongdoers. 
Judgment  affirmed. 


CLEVELAND,  COLUMBUS  AND  CINCINNATI 
RAILROAD  COMPANY  V.  TERRY. 

Supreme  Courts  Ohio^  December  Term^  i8k8, 

[Reported  in  8  Ohio  St.  570.] 

PERSON  CROSSING  TRACK  STRUCK  BY  TRAIN  — DEAF  PERSON  — 
EVIDENCE  —  INSTRUCTIONS.  —  i.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  caused  to  third  persons  by  the  train  while  in 
motion,  no  recovery  can  be  had  unless  the  employees  were,  at  the  time, 
guilty  of  negligence  or  want  of  due  care;  nor  if  the  party  injured  was 
also  guilty  of  negligence,  contributing  directly  to  the  injury. 

a.  The  degree  of  care  required  in  such  cases  of  the  employees,  and  also  of  the 
party  injured,  is  merely  ordinary  care  and  prudence,  the  perils  to  be 
encountered,  and  all  other  circumstances  under  which  the  injury  was  inflicted 
and  received,  being  considered. 

3.  Where  the    party    injured  is  an  adult  of  ordinary  mental  capacity,   but 

partially  deaf,  her  infirmity  not  being  Icnown  to  the  servants  of  the  com- 
pany, will  not  increase  their  responsibilities  as  to  care;  nor  will  it  excuse 
her  from  the  full  measure  of  care  which  prudent  persons,  partially  deaf,  but 
conscious  of  their  infirmity,  would  ordinarily  observe  under  similar  cir- 
cumstances. 

4.  Such  deafness,  though  unknown  to  the  servants  of  the  company,  is  a  circum- 

stance so  connected  with  the  infliction  and  receipt  of  the  injury,  that  it 
could  not,  in  the  progress  of  the  trial,  be  rightfully  excluded  from  the  jury; 
but  the  court  should  see  that  such  circumstance  is  not  improperly  used  by 
the  party  giving  it  in  evidence. 

5.  Where  a  series  of  instructions  are  ask?d.  they  are  to  be  construed  together; 

and  where  it  is  apparent,  from  the  whole  series  and  the  responses  of  the 
court  thereto,  that  general  terms  employed  in  some  of  the  instructions  asked 
were  used  and  understood  in  a  limited  or  restricted  sense,  they  will,  on  error, 
be  so  regarded. 
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6.  Where  evidence  of  such  deafness  and  evidence  that  the  party  injured,  at  the 

time  of  crossing  the  track,  was  prevented  from  observing  the  proximity  of 
the  train,  by  reason  of  a  veil  drawn  and  retained  over  her  face,  has  been 
submitted  to  the  jury,  it  is  the  right  of  the  defendant  to  require  the  court 
to  charge  the  jury,  that  neither  such  deafness  nor  voluntary  obscuration  of 
vision,  will  excuse  the  party  injured  from  the  observance  of  such  ordinary 
care,  '*  by  the  more  cautious  exercise  of  her  remaining  faculties;  "  and  the 
court,  on  being  requested  so  to  charge,  cannot,  without  comment,  refer  the 
whole  matter  to  the  jury. 

7.  The  right  of  the  court,  under  the  code,  to  direct  the  jury  to  find  a  special 

verdict,  is  p^irely  discretionary,  and  their  refusal  to  do  so  cannot  be  assigned 
as  error. 
(Syllabus  to  Official  Report.) 

In  error  to  the  District  Court  of  Delaware  County.  Judg- 
ment for  plaintiff  reversed. 

"  The  Cleveland,  Columbus  and  Cincinnati  railroad  track  inter- 
sects a  public  highway  in  the  village  of  Ashley,  in  the  courty  of 
Delaware. 

**0n  the  28th  day  of  December,  1854,  the  express  train,  on 
the  railroad  track,  going  north,  was  approaching  this  point  of 
intersection,  at  the  same  time  as  the  wife  of  Jacob  Terry,  going 
east  along  the  highway,  was  approaching  the  same  point  of  inter- 
section; and  before  she  got  across  the  railroad  track,  she  was 
struck  by  the  engine  of  the  advancing  train  and  badly  hurt. 

"  Terry  brought  an  action  against  the  company  to  recover 
damages  for  the  loss  of  his  wife's  services,  and  for  the  expense 
he  had  been,  and  would  be  subjected  to,  in  doctoring  and  taking 
care  of  her,  consequent  upon  being  struck  as  stated ;  and  alleges 
that  she  was  struck  and  injured  without  her  fault,  and  through 
the  carelessness  of  the  agents  of  the  company  who  were  in  charge 
of  the  engine  and  train.  The  answer  of  the  company  denies  the 
negligence  imputed  to  its  agents,  and  insists  that  the  injury  to 
Mrs.  Terry  was  the  result  of  her  own  want  of  care,  etc.  In  June, 
1857,  the  case  was  tried  in  the  District  Court;  and  resulting  in  a 
verdict  for  Terry,  the  company  moved  for  a  new  trial,  which 
was  overruled  and  judgment  entered  on  the  verdict.  To  reverse 
this  judgment  the  present  petition  in  error  is  prosecuted. 

**  It  appears,  from  the  bill  of  exceptions,  that  on  the  trial 
before  the  jury  in  the  District  Court,  the  plaintiff,  to  maintain 
the  issue  on  his  part,  offered  evidence  tending  to  show  that,  at 
the  time  of  the  accident,  his  wife  was  partially  deaf,  whereby  she 
was  prevented  from  hearing  the  approach  of  the  train  by  which  the 
injury  in  question  was  produced,  as  readily  as  persons  in  general 
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could,  in  like  circumstances,  hear  the  same.  To  the  introduc- 
tion of  which  testimony  the  defendant  objected,  unless  the  plain- 
tiff proposed  to  show,  also,  that  a  knowledge  of  such  deafness 
was,  at  the  time,  brought  home  to  the  defendant ;  which  objec- 
tion the  court  overruled  and  admitted  the  testimony.  The  plain- 
tiff introduced  testimony  tending  to  show,  also,  that  at  the  time 
of  such  injury,  it  being  in  the  month  of  December  and  a  driz- 
zling rain,  with  wind,  falling  at  the  time,  his  wife  was  covered 
with  a  hood,  and  had  over  her  face  a  veil,  which  was  doubled, 
whereby  she  was  prevented  from  seeing  with  distinctness.  And 
the  defendant  introduced  testimony  tending  to  show,  among 
other  things,  that  the  plaintiff's  wife  was  in  fact  aware  of  the 
approach  of  train,  before  she  stepped  onto  the  track  at  the  time 
of  the  injury,  and  that  she  was  induced  to  step  onto  said  track, 
because  she  was  deceived  by  said  hood  and  veil  as  to  the  distance 
the  train  was  off,  at  the  time. 

"And,  thereupon,  the  evidence  being  closed,  the  defendant, 
among  other  things,  asked  the  court  to  charge  the  jury: 

*'  5.  That  if  they  should  find  that  the  wife  of  the  plaintiff  was 
in  fact  deaf  in  any  degree,  this  circumstance  could  not  enhance 
the  responsibilities  of  the  defendant,  as  to  the  care  it  should  exer- 
cise, unless  a  knowledge  of  the  fact  was  brought  home  to  it ;  but 
on  the  other  hand,  that  circumstance  would  throw  upon  her  the 
necessity  of  a  more  cautious  exercise  of  the  faculties  she  was  pos- 
sessed of. 

"6.  That  if  the  wife  of  the  plaintiff  had  so  muffled  up  her  face 
as  to  prevent  her  from  seeing  with  accuracy,  at  the  time  she  was 
crossing  the  track  of  the  defendant,  that  fact  would  throw  no 
additional  responsibilities,  as  to  care,  upon  the  defendant,  but 
would  increase  her  own." 

"And  the  court  having,  in  answer  to  other  instructions  asked, 
charged  the  jury  that  the  defendant  was  not  liable  in  this  action, 
unless  they  should  find  from  the  testimony,  first,  that  the  defend- 
ant was  guilty  of  negligence,  and  second,  that  that  negligence 
was  the  sole  cause  of  the  injury,  further  charged  the  jury,  that  if 
Mrs.  Terry  was  guilty  of  any  carelessness  at  the  time,  which  con- 
tributed, in  any  material  degree,  to  the  injury,  the  plaintiff  Could 
not  recover.  That  if  she  omitted  to  do  an)^hing  at  the  time 
which  she  might  have  done,  in  the  exercise  of  reasonable  and 
ordinary  care,  under  the  circumstances,  which  would  have  pre- 
vented the  injury,  then  the  plaintiff  could  not  recover.     That  if 
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the  jury  should  be  satisfied  from  the  testimony,  that  (when)  the 
wife  of  the  plaintiff  stepped  upon  the  track  of  the  defendant,  at 
the  time  of  the  injury  complained  of,  she  was  aware  of  the 
approach  of  the  train  by  which  the  injury  was  produced;  and  if 
they  should  find  that  that  train  was  within  such  a  distance  as  to 
render  it  dangerous  for  her  to  cross,  and  that,  by  the  reasonable 
exercise  of  her  faculties,  and  by  ordinary  care  at  the  time,  she 
could  have  been  made  aware  of  the  danger,  her  passing  upon  the 
track,  under  such  circumstances,  was  such  an  act  of  carelessness 
in  the  premises  as  would  prevent  the  plaintiff  from  recovering 
for  the  injury  thus  sustained,  unless  the  injury  was  wantonly 
inflicted  by  the  defendant. 

"In  reply  to  the  fifth  instruction  asked,  the  court  charged  to 
the  jury,  'that  if  they  should  find  that  the  wife  of  the  plaintiff 
was  in  fact  deaf  in  any  degree,  this  circumstance  could  not 
enhance  the  responsibilities  of  the  defendant  as  to  the  care  it 
should  exercise,  unless  a  knowledge  of  the  fact  was  brought  home 
to  it; '  but  the  court* refused  to  charge  the  jury,  'that  the  cir- 
cumstance of  her  deafness  would  throw  upon  her  the  necessity 
of  a  more  cautious  exercise  of  the  faculties  she  was  possessed  of,' 
and  left  that  matter  to  the  jury  as  a  question  of  fact,  under  all 
the  circumstances  of  the  case,  and  the  charges  aforesaid  before 
given. 

"And  in  reply  to  the  sixth  instruction  asked,  the  court  charged 
the  jury,  'that  if  the  wife  of  the  plaintiff  had  so  mufflled  up  her 
face  as  to  prevent  her  from  seeing  with  accuracy  at  the  time  she 
was  crossing  the  track  of  the  defendant,  that  fact  would  throw  no 
additional  responsibilities  as  to  care  upon  the  defendant;'  but 
the  court  refused  to  charge  the  jury,  'that  the  fact  that  she  was 
so  muffled  up  would  increase  her  own  responsibilities  as  to  care,' 
and  left  that  matter  as  a  question  of  fact  for  the  jury,  under  all  the 
circumstances  of  the  case,  and  the  charges  before  given. 

"The  defendant  also  requested  the  court  to  instruct  the  jury 
to  find  specially,  in  their  verdict,  whether  the  carelessness  of  the 
wife  of  the  plaintiff,  at  the  time  of  the  injury,  contributed,  in 
any  material  degree,  to  the  production  of  that  injury,  and  whether 
her  conduct,  under  the  circumstances,  was  such  as  was  con- 
sistent with  reasonable  care  and  prudence.  But  the  court 
declined  so  to  instruct  the  jury. 

"The  defendant  excepted  to  the  admission  of  evidence  of  the 
deafness  of  Mrs.  Terry  and  to  said  refusals  of  the  court  to  charge 
the  jury  as  requested,  and  to  the  charge  given  in  lieu  thereof. 
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The  plaintiff  in  error  insists  that  the  District  Court  erred: 
I.  In  admitting  the  evidence  tending  to  prove  the  partial 
deafness  of  Mrs.  Terry,  without  requiring  Terry  to  show  that  the 
agents  of  the  company,  in  charge  of  the  train,  knew  of  such 
deafness. 

"2.  In  refusing  to  charge  the  jury  that  such  deafness,  if  it 
existed,  would  throw  upon  her  the  necessity  of  a  more  cautious 
exercise  of  the  faculties  she  was  possessed  of;  and  in  leaving  that 
matter  to  the  jury  as  a  question  of  fact. 

**3.  In  refusing  to  charge  the  jury  that,  if  Mrs.  Terry  had  so 
muffled  up  her  face  as  to  prevent  her  from  seeing  with  accuracy 
at  the  time  she  was  crossing  the  railroad  track,  that  fact  would 
increase  her  own  responsibilities  as  to  care ;  and  in  leaving  that 
matter  to  the  jury  as  a  question  of  fact. 

"4.  In  refusing  to  instruct  the  jury  to  find  a  special  verdict  as 
requested." 

Critchfield  and  Jones  &  Carper  and  F.  T.  Backus,  for 
plaintiff  in  error. 

Reid  &  Eaton  and  Powell  &  Van  Deman,  for  defendant  in 
error. 

Peck^  J.  —  The  first  question  which  arises  upon  the  record  is, 
whether,  under  the  issues  joined  between  the  parties,  the  court 
below  erred  in  admitting  testimony  of  the  partial  deafness  of  Mrs. 
Terry,  the  plaintiff  not  proposing  to  show  that  the  defendant 
knew  of  her  deafness  at  the  time  the  injury  was  inflicted.  It  is 
clear,  we  think,  that  without  such  knowledge  on  the  part  of 
defendant,  the  unfortunate  condition  of  Mrs.  Terry  would  not 
impose  upon  the  defendant  or  its  agents,  any  increased  degree  of 
care;  and  such  seems  to  have  been  the  matured  opinion  of  the 
court  below;  for  in  its  charge  to  the  jury,  the  court  expressly 
say,  that  such  deafness  could  not  enhance  the  responsibilities  of 
the  defendant,  unless  a  knowledge  of  the  fact  should  be  brought 
home  to  it.  The  answer  of  the  company  denies  the  negligence 
imputed  to  its  agent's,  and  insists  that  the  injury  to  Mrs.  Terry 
was  the  result  of  her  own  want  of  care,  etc.  And  it  is  quite  pro- 
bable that  when  the  testimony  was  offered,  it  may  have  been 
supposed  that,  without  such  knowledge,  Mrs.  Terry's  condition 
reflected  upon  the  degree  of  care  to  be  exercised  by  the  defend- 
ant below  or  its  agents ;  but  if  the  evidence  was  competent  and 
admissible  on  any  other  ground,  though  not  for  that  purpose, 
the  failure  of  the  plaintiff  to  disclose  the  true  ground  would  not 
have  authorized  its  rejection. 
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The  issues  before  the  jury  involved  the  question  of  the  exercise 
of  ordinary  care  and  prudence,  on  the  part  of  Mrs.  Terry,  and 
also  of  the  railroad  officers.  The  solution  of  these  questions 
depends  upon  the  peculiar  facts  and  circumstances  of  each  case, 
the  state  and  condition  of  the  parties,  the  manner  in  which,  and 
the  circumstances  under  which,  the  injury  was  received  or 
inflicted ;  in  short,  all  the  circumstances  surrounding  the  transac- 
tion, which  in  any  way  reflect  upon  either  the  degree  of  care  or 
the  manner  in  which,  in  the  particular  case,  it  should  have  been 
exercised.  The  circumstances  are  all  relevant,  and  may  be  given 
to  the  jury.  The  effect  which  they  should  have  upon  the  jury, 
is  another  and  very  different  question.  They  form,  so  to  speak, 
a  part  of  the  res  gestce  of  the  transaction ;  they  are  the  circum- 
stances under  which  it  occurred,  and  indicate  the  agencies  which 
caused  it,  and  should  not,  therefore,  be  excluded ;  but  the  court 
trying  the  cause,  should,  so  far  as  practicable,  see  that  undue 
weight  is  not  attached  to  them  by  the  jury. 

There  was  not,  then,  in  our  judgment,  any  error  in  the  admis- 
sion of  the  testimony  in  regard  to  the  deafness  of  Mrs.  Terry. 

Did  the  court  below  err  in  refusing  to  give  the  instruction 
asked  by  the  plaintiff  in  error,  as  to  the  effect  of  Mrs.  Terry's 
deafness  — "  that  that  circumstance  (if  proved)  would  throw 
upon  her  the  necessity  of  a  more  cautious  exercise  of  the  facul- 
ties she  was  possessed  of;"  or  in  refusing  to  instruct  them 
"that  if  the  wife  of  the  plaintiff  (below)  had  so  muffled  up  her 
face  as  to  prevent  her  from  seeing  with  accuracy,  at  the  time  she 
was  crossing  the  track  of  the  defendant,  her  responsibilities  would 
be  thereby  increased?  *' 

Both  parties  —  the  railroad  company  and  Mrs.  Terry  —  were 
bound  —  the  one  in  running  their  cars,  and  the  other  in  crossing 
the  track  —  to  the  observance  of  ordinary  care  and  prudence,  in 
order  to  prevent  an  injury  to  either.  If  the  party  sued  acted  with 
ordinary  care  and  prudence,  or  if  both  parties  were  guilty  of  neg- 
ligence—  that  is,  a  want  of  ordinary  care  and  prudence  —  con- 
tributing directly  to  the  injury,  no  recovery  can  be  had.  In  the 
first  case,  the  defendant  has  fulfilled  all  the  obligations  which  the 
law  imposed  upon  it;  and  in  the  last,  both  parties  are  in  fault, 
and  the  damages  could  not  be  apportioned. 

The  jury,  in  this  case,  by  their  verdict,  found  the  defendant 
below  guilty  of  culpable  negligence  in  the  conduct  and  manage- 
ment of  their  train,  and  this  would  entitle  the  plaintiff  below  to 
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a  verdict  and  judgment,  unless  Mrs.  Terry  was  also  guilty  of 
culpable  negligence,  contributing  to  the  injury. 

What,  then,  is  meant  by  ordinary  care  and  prudence,  the 
observance  of  which  exonerates  a  party,  in  case  of  accident,  and 
the  absence  of  which,  in  this  class  of  cases,  is  termed  negligence, 
and  renders  a  party  liable? 

Ordinary  care  is  not  defined  in  the  charge  copied  in  the  bill  of 
exceptions,  but  it  is  well  known  to  mean  that  degree  of  care 
which  persons  of  ordinary  care  and  prudence  are  accustomed  to 
use  and  employ,  under  the  same  or  similar  circumstances,  in  order 
to  conduct  the  enterprise  in  which  they  are  engaged  to  a  safe  and 
successful  termination,  having  due  regard  to  the  rights  of  others 
and  the  objects  to  be  accomplished. 

It  is  obvious  from  this  definition,  that  the  ordinary  care  required 
by  the  rule,  has  not  only  an  absolute^  but  also  a  relative  significa- 
tion. It  is  to  be  such  care  as  prudent  persons  are  accustomed  to 
exercise,  under  the  peculiar  circumstances  of  each  case.  If  called 
into  exercise  under  circumstances  of  peculiar  peril,  a  greater 
amount  of  care  is  required  than  where  the  circumstances  are  less 
perilous ;  because  prudent  and  careful  persons,  having  in  view  the 
object  to  be  attained,  and  the  just  rights  of  others,  are,  in  such 
cases,  accustomed  to  exercise  more  care  than  in  cases  less  perilous. 
The  amount  of  care  is  indeed  increased,  but  the  standard  is  still 
the  same.  It  is  still  nothing  more  than  ordinary  care  under  the 
circumstances  of  that  particular  case.  These  circumstances,  then, 
are  to  be  regarded  in  determining  whether  ordinary  care  has  been 
exercised. 

And  in  the  case  at  bar,  in  determining  whether  Mrs.  Terry,  in 
the  cases  referred  to  in  the  fifth  and  sixth  instructions  asked,  did 
conduct  herself  with  ordinary  care  and  prudence,  in  attempting 
to  cross  the  railroad  track  at  the  time  of  the  accident,  the  ques- 
tion to  be  solved  by  the  court  and  jury  may  be  stated  thus: 
Would  a  person  of  ordinary  prudence  and  capacity,  partially  deaf, 
but  conscious  of  that  infirmity,  and  with  her  head  so  muffled  as 
to  prevent  her  seeing  with  accuracy,  attempt  to  cross  the  track  at 
the  time,  and  under  the  circumstances,  when  she  made  the 
attempt?  Her  partial  deafness,  and  the  fact,  if  true,  that  her 
head  was  so  muffled  with  a  veil,  as  to  prevent  her  seeing  with  dis- 
tinctness, are  as  much  part  of  the  circumstance  under  which  the 
attempt  was  made,  as  the  time  when  it  was  attempted,  and  the 
fact  that  the  up  train  was  then  momentarily  expected.     They 
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formed  a  portion  of  the  circumstances,  which  are  to  graduate  the 
effort  and  determine  whether  ordinary  care  was  exercised  by  her. 

Much  unnecessary  embarrassment  and  complication  is  thrown 
about  the  question  of  the  relative  duties  and  responsibilities  of 
the  parties  receiving  and  inflicting  the  injuries,  by  losing  sight  of 
this  distinction  between  the  amouniy  and  the  degree  or  kind  of 
care  to  be  exercised  in  each  particular  case. 

Such  being  the  rule,  as  to  the  duties  and  responsibilities  of  the 
party  injured  by  an  accident,  where  the  other  party  is  in  fault, 
did  the  court  err  in  refusing  to  charge  the  jury,  that,  under  the 
fifth  instruction  asked,  Mrs.  Terry's  partial  deafness  ''  would 
throw  upon  her  the  necessity  of  a  more  cautious  exercise  of  the 
faculties  she  was  possessed  of ;  "  or,  under  the  sixth  instruction 
asked,  **  that  if  Mrs.  Terry's  face  was  so  muffled  up  as  to  pre- 
vent her  seeing  with  accuracy,  at  the  time  she  was  crossing  the 
track,  that  fact  would  increase  her  responsibilities?  " 

The  circumstances  alluded  to  in  these  instructions,  were  in  evi- 
dence before  the  jury,  and  were  claimed  as  proved  by  the  plain- 
tiff; and,  as  we  have  already  seen,  were  circumstances  proper  for 
the  consideration  of  the  jury,  in  determining  whether  due  care 
had  been  observed  by  Mrs.  Terry. 

The  instructions,  it  is  true,  especially  the  sixth,  claim  that,  by 
reason  of  the  facts  stated,  Mrs.  Terry's  responsibilities  were 
increased',  but  it  is  obvious  from  the  whole  series  of  instructions 
asked,  especially  the  fourth  and  sixth,  and  the  responses  of  the 
court,  and  at  the  same  time  giving  to  the  bill  of  exceptions  a 
reasonable  and  not  hypercritical  construction,  that  it  was  not 
claimed  by  the  defendant  below,  nor  understood  by  the  court  as 
claimed  by  defendant,  that  anything  more  than  ordinary  care,  in 
its  legal  sense,  was  in  any  event  required  of  Mrs.  Terry. 

The  fifth  instruction  does  not,  perhaps,  even  in  terms,  assert 
any  increase  of  responsibility;  it  being,  merely,  that  a  partial 
paralysis  of  one  sense,  requires  a  more  cautious  exercise  of  those 
which  remain,  in  order  to  avoid  injury;  and,  therefore,  in  no 
sense  enlarges  the  obligation  of  Mrs.  Terry  to  the  exercise  of  any- 
thing more  than  ordinary  care.  It  is  to  be  borne  in  mind  that 
the  court  below,  while  they  had  laid  down  the  rule,  that  reason- 
able care  to  avoid  the  injury,  was  required  of  Mrs.  Terry,  did 
not,  in  any  portion  of  the  charge  set  forth  in  the  bill  of  excep- 
tions, define  what  would  be  reasonable  care,  nor  allude  to  the  fact, 
that  it  is  relative  in  its  character,  and  dependent  on  the  particular 
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circumstances.  The  evidence  of  partial  deafness,  and  the  obscura* 
tion  of  vision  through  the  agency  of  the  double  veil,  were  before 
the  jury,  neither  of  which,  under  the  charge  of  the  court, 
increased  the  responsibilities  of  the  plaintiff  in  error;  and  it  was, 
therefore,  of  much  importance  for  the  jury  to  know  it  could  not, 
in  law,  limit  or  qualify  the  obligation  of  Mrs.  Terry  to  exercise 
ordinary  care  and  prudence  to  avoid  injury,  as  hereinbefore 
explained. 

It  is  claimed,  however,  that  the  court  might  rightfully  refuse 
to  give  the  charges  asked,  because  they  had  too  wide  a  scope,  no 
limit  being  affixed  to  the  extent  of  the  requirement  of  "a  more 
cautious  exercise  of  her  (remaining)  faculties,"  in  the  fifth,  and 
the  ''increase*'  of  her  responsibilities  in  the  sixth;  so  that  the 
charges  asked,  reached  extraordinary  as  well  as  ordinary  care, 
and,  therefore,  claimed  too  much. 

We  have  already  had  occasion  to  remark,  that  the  bill  of  excep- 
tions is  to  receive  a  reasonable,  and  not  a  hypercritical  construe* 
tion;  that  the  series  of  instructions  asked  should  be  taken 
together;  and  it  is  apparent  from  the  fourth  and  seventh  instruc- 
tions asked  and  given,  that  the  degree  of  care  contemplated  in 
the  series,  and  understood  by  the  court,  was  merely  ordinary  care 
under  the  circumstances.  And  the  general  terms  employed  in 
those  instructions  should  be  regarded  as  limited  to  the  exercise 
by  Mrs.  Terry  of  ordinary  care,  in  its  legal  sense. 

Again,  it  is  claimed  that  the  question,  of  whether  there  was 
negligence  on  the  part  of  Mrs.  Terry,  is  a  question  of  fact  upon 
which  the  court  cannot  be  required  to  exercise  an  opinion,  and 
was,  therefore,  very  properly  left,  without  comment,  to  the  jury. 

Upon  this  question  there  is  some  diversity  in  the  authorities. 
See  them  collected  and  commented  on  in  Pierce  on  Railways, 
283-4,  and  Redfield  on  Railways,  333  et  seq. 

The  better  rule  is,  probably,  that  stated  in  Trow  v,  Vermont 
Central  R.  R.  Co.,  24  Vt.  497;  "  The  question  of  negligence  is 
a  mixed  question  of  law  and  fact,  upon  which,  if  asked,  it  is  the 
duty  of  the  court  specifically  to  instruct  the  jury;  and  where  the 
facts  in  the  case  are  admitted,  or  where  there  is  evidence  tending 
to  prove  the  facts,  it  is  (ordinarily)  the  duty  of  the  court,  if 
requested,  to  instruct  the  jury  whether  the  facts  admitted  or 
found  to  be  true,  constitute  (such)  negligence  as  will  defeat  the 
action." 

It  is  not  perhaps  necessary  to  decide  this  somewhat  vexed 
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question.  The  court  had  not  defined  what,  in  law,  was  meant 
by  ordinary  care ;  the  facts  alluded  to  were  in  evidence,  and,  as 
we  have  seen,  reflected  upon  the  extent  of  ordinary  care  in  that 
case  —  they  were  a  part  of  the  circumstances  under  which  the 
injury  to  Mrs.  Terry  was  inflicted  and  received;  and,  in  the 
absence  of  any  instruction,  that  in  determining  the  question  of 
ordinary  care,  the  jury  were  to  look  to  all  the  circumstances  sur- 
rounding the  transaction,  it  is  very  clear,  we  think,  that  the 
defendant  below  might  require  of  the  court  to  instruct  the  jury 
as  to  the  effect  of  those  circumstances,  if  established,  upon  the 
question  of  ordinary  care. 

There  is  a  class  of  cases  to  be  found  in  the  books,  where  persons 
of  unsound  mind,  or  of  immature  age,  and  who,  from  their 
infancy,  or  insanity,  are  incapable  of  properly  estimating  the 
danger  and  avoiding  the  injury,  have  been  injured  by  the  negli- 
gence of  others,  in  which  the  courts  have  arrived  at  different  and 
inconsistent  results,  some  holding  that  no  recovery  can  be  had 
in  such  cases,  if  their  conduct  would  have  amounted  to  negli- 
gence in  an  adult  or  ordinary  intelligence  and  capacity,  while  a 
recovery  has  been  permitted  in  other  tribunals,  on  the  same  or 
a  similar  state  of  facts.  See  cases  cited  in  Pierce  on  Railways, 
278  et  seq.  And  it  is  sought  to  assimilate  the  disability  of  Mrs. 
Terry  to  those  cases  which  allow  a  recovery,  and  claim  a  right  to 
recover,  because  she  was  disabled  from  hearing  the  approach  of 
the  cars ;  and  not,  therefore,  chargeable  with  negligence. 

It  is  sufficient  answer  to  say,  that  even  if  the  cases  which  allow 
a  recovery  for  negligence  for  injuries  inflicted  upon  persons  of 
unsound  mind  or  tender  years,  irrespective  of  the  negligent  con- 
duct of  such  persons,  be  sound  law  —  and  as  to  which  we  do  not 
now  express  any  opinion  —  they  can  have  no  just  application  to 
the  case  at  bar,  where  the  person  injured  was  of  mature  age  and 
presumed  sanity  and  capacity.  In  the  case  of  a  person  of  unsound 
mind,  or  of  tender  years,  the  recovery  is  allowed  because,  not 
being  possessed  of  capacity  and  intelligence  to  properly  apprehend 
the  peril  and  adopt  measures  to  avoid  it,  negligence  cannot  justly 
be  imputed  to  them ;  while  Mrs.  Terry  was  of  mature  age,  and, 
for  aught  that  appears  in  the  bill  of  exceptions,  in  the  full  pos- 
session of  all  her  mental  faculties  —  competent  to  truly  estimate 
the  peril,  and  to  determine  the  proper  means  of  avoiding  the 
danger.  The  reason,  then,  which  authorized  the  exception  in 
the  one  case,  does  not  arise  in  the  other. 
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The  other  error  assigned,  that  the  court  declined  to  instruct 
the  jury  to  find  a  special  verdict,  has  not  been  argued,  and  I  pre- 
sume is  not  insisted  upon  by  the  counsel  for  plaintiff  in  error.  It 
is  sufficient  to  say  that  the  right  of  the  court  to  direct  a  special 
verdict  is  discretionary  (§  276  of  Code  of  Civil  Procedure), 
and  the  refusal  to  do  so  cannot  be  assigned  as  error. 

Judgment  reversed  and  cause  remanded.  Brinkerhoff, 
Scott  and  Sutliff,  JJ.,  concurred. 

CINCINNATI  STREET  RAILWAY  COMPANY  V. 

SNELL. 

Supreme  Courts  Ohio^  January  Terin^  i8g6, 

[Reported  in  54  Ohio  St.  197.] 

STREET  CROSSINGS  —  RIGHTS  OF  PEDESTRIANS  —  DUTY  OF  DRIVERS 
OF  VEHICLES—  PERSON  CROSSING  STREET  STRUCK  BY  STREET 
CAR -CONTRIBUTORY  NEGLIGENCE  — QUESTION  FOR  JURY.— 
I.  The  introduction  of  new  forms  of  vehicles,  and  of  new  motive  power  on 
street  railways,  has  not  impaired  the  right  of  the  foot  passengers  to  safe 
passage  at  street  crossings.  It  is  the  duty  of  drivers  of  vehicles,  whether 
wagons,  wheels,  or  cars,  to  so  regulate  the  speed  thereof,  and  give  such 
warning  of  approach  at  whatever  cost  of  pains  and  trouble  on  their  part, 
as  that  the  footman,  using  ordinary  care  himself  may,  in  the  absence  of 
unavoidable  accident,  cross  in  safety. 

2.  When  a  street-railway  company  operating  a  double*track  road  discharges  a 

passenger  at  a  street  crossing,  having  reason  to  know  that  such  passenger, 
in  order  to  reach  his  destination,  must  cross  its  tracks,  it  is  the  duty  of 
such  company  to  regard  the  rights  of  the  passenger  while  on  the  crossing, 
and  to  so  control  the  speed  of  cars  on  its  tracks,  and  give  such  warning  of 
their  approach,  as  will  reasonably  protect  the  passenger  from  injury. 
Omission  of  such  duty  is  negligence,  and  a  person  injured  by  reason 
thereof  may  maintain  an  action  against  the  company  for  damages  unless 
prevented  by  his  own  negligence  contributing  to  the  injury. 

3.  A  person  about  to  cross  the  track  of  a  street  railway  at  a  street  crossing  is 

bound  to  exercise  care  proportioned  to  the  danger  to  be  avoided  and  the 
consequences  which  might  result  from  want  of  it,  conforming  in  amount 
and  degree  to  the  particular  circumstances  surrounding  him;  but  it  is  only 
ordinary  care  which  is  required,  that  which  might  reasonably  be  expected 
of  persons  of  ordinary  prudence.  Ordinary  care  does  not  require  him  to 
anticipate  negligence  on  the  part  of  ihose  operating  the  railway.  And 
while  he  should  use  his  faculties  for  his  own  protection,  it  is  not  negligence 
per  se  for  him  to  omit  to  look  in  both  directions  for  the  approach  of  a  car. 
Whether  it  is  or  not  negligence  depends  upon  the  circumstances. 

4.  Where  the  evidence  of  the  plaintiff  shows  actionable  negligence  on  the  part 

of  the  company  and  the  quesiion  of  contiibutory  negligence  of  the  plain- 
tiff depends  upon  a  variety  of  circumstances  from  which  different  minds 
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may  reasonably  arrive  at  different  conclusions  as  to  whether  there  was 
contributory  negligence  or  not,  the  question  should  be  submitted  to  the 
jury  under  proper  instructions;  and  it  is  error  in  such  case  for  the  court  to 
direct  a  verdict  for  the  defendant. 
5.  And  where  in  such  case  the  question  as  to  whether  or  not  the  plaintiflf  exer- 
cised his  faculties  of  seeing  and  hearing  before  attempting  to  cross  is  in 
issue,  and  the  oral  evidence  tends  to  show  that  he  did,  while  circumstantial 
evidence  tends  to  disprove  that  claim,  a  condition  is  presented  involving 
such  variety  of  circumstances  as  makes  it  proper  to  submit  the  question  to 
the  jury. 
(Syllabus  by  the  Court.) 

Error  to  the  Circuit  Court  of  Hamilton  County.  Judgment 
of  Circuit  Court  reversing  judgment  for  defendant  affirmed. 

'*  Action  below  was  by  Snell  against  The  Cincinnati  Street- 
Railway  Company  to  recover  for  personal  injuries  received  by 
being  struck  by  a  moving  car  of  the  company.  In  the  Common 
Pleas,  at  the  conclusion  of  the  plaintiff's  testimony,  a  motion  by 
the  company  to  direct  a  verdict  in  its  favor  was  sustained,  and  a 
judgment  on  the  verdict  so  rendered  was  entered.  This  judg- 
ment was  reversed  by  the  Circuit  Court.  The  company  asks  a 
reversal  of  that  judgment.** 

Paxton,  Warrington  &  Boutet  and  Kittredge  &  Wilby, 

for  plaintiff  in  error. 

John  W.  Wolfe  and  Thomas  L.  Michie,  for  defendant  in 
error. 

Spear,  J. — The  ground  upon  which  the  Common  Pleas  directed 
a  verdict  was  that  the  plaintiff's  evidence  disclosed  contributory 
negligence  of  such  a  character  as  to  preclude  a  recovery.  In 
other  words,  the  holding  was  that,  as  matter  of  law,  the  plaintiff 
was  guilty  of  contributory  negligence.  If  the  plaintiff's  conduct, 
as  shown  by  the  undisputed  facts,  left  no  rational  inference,  but 
that  of  negligence,  then  the  ruling  was  right;  but  if  the  question 
of  contributory  negligence  depended  upon  a  variety  of  circum- 
stances, from  which  different  minds  might  arrive  at  different  con- 
clusions as  to  whether  there  was  negligence  or  not,  then  the  rul- 
ing was  wrong.  This  follows  from  the  rule  given  in  Ellis  & 
Morton  v.  Ins.  &  Trust  Co.,  4  Ohio  St.  627.  Applying  the 
doctrine  of  that  case,  the  motion  involved  an  admission  of  all  the 
facts  which  the  evidence  in  any  degree  tended  to  prove,  and  pre- 
sented only  a  question  of  law,  whether  such  fact  indispensable  to 
the  right  of  action,  and  put  in  issue  by  the  pleadings,  had  been 
supported  by  .some  evidence.     If  it  had  been,  no  matter  how 
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slight  the  evidence,  the  motion  should  have  been  denied,  because 
it  was  the  right  of  the  plaintiff  to  have  the  weight  and  sufficiency 
of  his  evidence  passed  upon  by  the  jury.  But  if  he  had  failed  to 
give  evidence  tending  to  establish  any  fact  without  which  the 
law  would  not  permit  a  recovery,  he  had  nothing  to  submit  to 
the  jury,  and  a  question  of  law  only  remained.  We  are  aware 
that  this  rule  is  much  criticised,  and  plausible  arguments  against 
its  reasonableness  have  been  adduced,  but  it  has  been  followed 
uniformly,  and  should  be  applied  until  definitely  overruled,  or 
changed  by  legislation. 

The  plaintiff  was  himself  bound  to  use  ordinary  care,  such 
degree  of  care  as  a  man  of  ordinary  prudence  commonly  uses 
under  like  circumstances ;  care  proportioned  to  the  danger  to  be 
avoided,  and  the  consequences  which  might  result  from  want  of 
it,  conforming  in  amount  and  degree  to  the  particular  circum- 
stances under  which  it  was  to  be  exercised.  If  all  people  exer- 
cised the  greatest  possible  caution  in  approaching  and  crossing 
railroad  tracks,  accidents  would  be  much  less  frequent  than  they 
are;  but  the  law  does  not  require  extreme  care.  Such  care,  and 
such  only,  as  ordinarily  prudent  persons  could  reasonably  be 
expected  to  exercise  under  the  circumstances  is  the  full  measure. 
In  order,  therefore,  to  judge  whether  or  not  a  fair  question  was 
presented,  regarding  plaintiff's  contributory  negligence,  we  must 
inquire  into  the  circumstances  as  disclosed  by  the  evidence  he 
introduced. 

The  evidence  showed  that  the  company's  road  is  operated  on 
Eastern  avenue,  Cincinnati,  a  thoroughfare  running  east  and 
west.  It  is  a  double-track  electric  road,  the  spac»  between  the 
tracks  being  about  three  feet.  The  cars  are  wider  than  the 
track,  extending  about  one  foot  outside  the  rail.  Defendant 
in  error,  Snell,  resided  on  the  north  side  of  the  avenue,  between 
Washington  and  Weeks  streets,  the  block  between  these  streets 
being  about  800  feet  in  length.  Near  his  residence,  in  front  of  a 
drug  store,  there  was  a  flag-stone  street  cross-walk,  at  which  the 
cars  were  accustomed  to  stop  to  receive  and  discharge  passen- 
gers. Snell  had  been  a  daily  passenger  on  the  road  for  a  number 
of  years,  and  was  known,  as  also  his  residence  and  place  of  get- 
ting on  and  off,  to  the  railroad  conductors.  On  the  day  of  the 
accident,  Snell  was  a  passenger  on  an  east  bound  car  on  the  south 
track.  As  the  car  approached  the  crossing,  the  speed  was  slack- 
ened  to  allow  Snell  to  get  off,   but  did  not  quite  stop.     He 
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stepped  off  outside  of  the  south  track  at  the  crossing,  and  turned 
north  to  go  to  the  north  side  of  the  street,  which  required  him 
to  cross  both  tracks.  As  he  neared  the  south  rail  of  the  north 
track,  he  was  struck  by  a  west-bound  car  and  injured. 

The  evidence  tended  to  show  further  that  Snell  had  not 
observed  the  coming  car  before  alighting,  nor  does  it  appear  that 
he  looked  while  in  the  car,  in  the  direction  from  which  the  other 
car  was  approaching.  At  some  time,  while  crossing,  he  looked 
both  east  and  west  along  the  track,  but  the  precise  point  from 
which  he  looked  east  is  not  clear.  The  conductor  of  the  car  on 
which  he  had  ridden  gave  him  no  warning  of  the  approaching 
car,  nor  was  any  gong  or  other  alarm  sounded,  or  warning  given, 
by  the  motorman  in  charge  of  the  coming  car.  He  was  inex- 
perienced, having  been  the  driver  of  a  milk  wagon  until  two  or 
three  days  before.  On  the  same  car  there  was  an  experienced 
motorman,  who  was  on  for  the  purpose  of  giving  the  new  hand 
instructions.  At  the  moment  Snell  was  struck,  the  car  was  run- 
ning about  twenty  miles  an  hour,  on  a  down  grade,  and  ran  about 
ICO  feet  before  it  could  be  stopped.  The  car  from  which  Snell 
alighted  was  moving  slowly  east,  and,  had  the  other  car  been 
running  at  an  ordinary  rate  of  speed,  Snell  would  probably  have 
had,  after  he  saw  it,  opportunity  to  avoid  it;  but  the  car  moved 
so  rapidly  that,  after  seeing  it,  he  had  but  time  to  throw  up  his 
hands  and  try  to  step  back,  when  the  car  struck  him. 

The  question  presented  for  the  court  was,  simply.  Did  the  evi- 
dence establish,  as  matter  of  law,  that  Snell  was  guilty  of  negli- 
gence contributing  to  his  injury?  The  place  of  the  accident  was  a 
street  crossing,  used  as  such  by  the  public,  and  recognized  as  such 
by  the  company.  It  was  the  duty  of  the  company  to  keep  in  mind 
the  right  of  pedestrians  on  that  crossing,  and  especially  its  duty 
to  observe  the  rights  of  its  own  patrons,  who  were  under  a  neces- 
sity of  using  that  crossing  in  going  from  its  cars  to  their  houses. 
Ancient  rights  have  not  changed  because  new  vehicles  of  travel 
have  been  introduced  upon  the  streets,  nor  because  a  portion  of 
the  people  who  ride,  being  in  haste  to  reach  their  destination, 
demand  rapid  transit.  The  streets  remain  for  all  the  people, 
and  he  who  goes  afoot  has  the  right,  especially  at  a  crossing,  to 
walk  to  his  destination ;  he  should  not  be  compelled  to  run,  or  to 
dodge  and  scramble,  to  avoid  collision  with  vehicles.  As  a 
general  proposition,  drivers  of  vehicles  have  the  same  right  to 
travel  along  the  carriageway  of  a  street  that  foot  passengers  have 
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to  walk  there.  There  is  no  priority  of  right,  so  that  the  right  of 
neither  is  exclusive.  But  it  is  to  be  borne  in  mind  that  the  injury 
by  collision  is  wholly  upon  the  side  of  the  footman;  and  the 
right  of  personal  protection  which  every  person  possesses, 
together  with  that  moral  and  legal  obligation  to  refrain  from 
doing  an  injury  to  his  person,  which  is  imposed  upon  all  others, 
gives  the  foot  passenger  such  a  right  at  street  crossings,  as  to 
make  it  the  duty  of  drivers  of  vehicles,  whether  wagons,  wheels 
or  cars,  to  so  regulate  their  speed  and  give  such  warning  of 
approach,  at  whatever  cost  of  pains  and  trouble  on  their  part, 
as  that  the  footman,  using  ordinary  care  himself  and  barring 
inevitable  accident,  may  cross  in  safety.  Life  and  limb  are  of 
more  consequence  than  quick  transit.  The  vehicle  man  must  not 
run  down  the  pedestrian.  The  opposite  doctrine  appears  to  have 
found  lodgment  in  many  minds,  and  there  seems  a  disposition  to 
assume  that  a  foot  passenger  has  no  right  upon  a  public  street  as 
against  a  street  car.  Indeed,  common  observation  seems  to  show 
that  this  belief  controls  the  conduct  of  drivers  of  many  convey- 
ances, public  and  private.  Too  often  there  is  a  reckless  disregard 
of  human  life  and  limb,  and  pedestrians  are  compelled,  at  their 
peril,  to  keep  out  of  the  way.  As  matter  of  law,  it  is  as  much  the 
duty  of  the  vehicle  to  keep  out  of  the  way  of  the  footman,  and 
especially  so  at  crossings,  as  it  is  for  the  latter  to  escape  being 
run  over,  giving  due  consideration  to  the  greater  difficulty  of 
guiding  and  arresting  the  progress  of  the  vehicle.  The  use  of 
streets  for  railways  is  allowed  only  because  it  is  considered  not 
to  be  a  substantial  interference  with  their  free  and  unobstructed 
use  as  highways  for  passage.  So  long,  threfore,  as  there  is  no 
unreasonable  interference  with  the  public  right  of  passage,  rail- 
ways in  streets  are  lawful  structures;  but,  if  operated  upon  the 
theory  of  exclusive  right  to  their  track,  they  become  wrong- 
doers. Street  R*y  Co.  v,  Cumminsville,  14  Ohio  St.  523;  Coach 
Co.  V.  Railroad  Co.,  33  N.  J.  Eq.  267;  Baxter  v.  Railroad  Co., 
3  Rob.  516;  Barker  T/.  Savage,  i  Sweeny,  288;  Ry.  Co.  v.  Block, 
55  N.  J.  L.  605;  Attorney-General  v.   Railroad  Co.,   125  Mass. 

515. 
Undoubtedly  the  footman  must  reasonably  use  his  senses  for 

his  own  protection,  and  if  he  knows  of  the  approach  of  a  vehicle, 

and,   using  his  faculties,   perceives  that  he  cannot  continue  on 

without  danger  of  collision,  he  may  not  rush  forward  regardless 

•of    consequences.     He   is   not   bound,    however,   to   anticipate 
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negligence  on  the  part  of  drivers  of  vehicles,  but  has  the  right  to 
assume  that  they  will  not  be  negligent. 

In  this  case,  if  the  evidence  was  to  be  believed,  there  was  a 
total  disregard  of  plaintifT*s  rights,  a  clear  case  of  gross,  culpable 
negligence.  The  company  owed  to  the  passenger,  who  had  just 
alighted,  the  duty  of  permitting  him  to  cross  from  its  car  to  the 
opposite  side  of  the  street,  without  peril  of  life  or  limb,  from  the 
acts  of  the  company ;  instead  of  which  it  sent  its  car  down  the 
grade  at  break-neck  speed,  without  giving  any  warning,  or  taking 
any  pains  to  avoid  running  him  down.  Snell,  it  is  true,  was 
bound  to  anticipate  that  a  car  might  come  on  the  north  track,  but 
he  was  not  required  to  anticipate  that  it  would  come  at  such  a 
dangerous  rate  of  speed,  for  that  would  be  presuming  that  the 
company  would  be  negligent;  and  if,  acting  on  the  presump- 
tion that  the  company  would  not  be  negligent,  he  used  such  cau- 
tion as  men  of  ordinary  prudence  would  have  used,  his  own 
conduct  did  not  preclude  a  recovery.  Whether  he  did  use  such 
degree  of  care,  we  think,  was  a  question  for  the  jury.  The  next 
evidence  presented  a  case  where  different  minds  might  reason- 
ably reach  different  conclusions.  We  are  not  required  to  deter- 
mine the  question  whether  or  not  Snell  was  negligent. 

It  is  insisted  that,  in  the  best  view  of  the  case  for  the  plaintiff, 
the  evidence  shows  that  he  did  not  look  to  the  east;  for  while  it 
may  be  that  the  verbal  evidence  tended  to  show  that  he  did  look 
that  direction,  yet  he  could  not  have  done  so,  for  if  he  had  he 
surely  would  have  seen  the  coming  car,  and  that,  as  matter  of 
law,  it  is  negligence  for  one  about  to  cross  a  railway  not  to  look 
each  way.  Authorities  are  to  be  found  giving  apparent  support 
to  this  proposition.  The  practice  in  some  courts  is  for  the  court 
to  direct  a  verdict  whenever,  in  the  opinion  of  the  judge,  the  evi- 
dence would  not  warrant  a  judgment.  And  some  of  these 
decisions  imply  that  the  court  has  held  a  person  about  to  cross  a 
street-car  track  to  the  same  degree  of  care  as  would  be  demanded 
were  he  crossing  a  steam  railroad.  We  think  there  is  no  just 
analogy  between  the  right  of  a  street  railway,  running  cars  along 
a  highway,  and  the  right  of  a  steam  railroad,  running  its  trains 
across  a  highway,  at  grade,  and  that  the  rule  of  care  incumbent 
upon  one  about  to  cross  a  steam  railroad  is  hardly  a  fair  one  to 
be  applied  in  all  its  strictness  to  street  railways  in  cities,  where 
a  car  that  can  be  speedily  stopped  passes  a  crossing  at  frequent 
intervals,  and  where  people  necessarily  cross  the  streets  frequently 
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and  hurriedly.  As  remarked  by  Gray,  Ch.  J.,  in  Lynam 
V.  Union  R'y  Co.,  114  Mass.  83  (12  Am.  Neg.  Cas.  58,  n.): 
"The  cases  relating  to  injuries  suffered  by  being  struck  by  a 
locomotive  engine,  at  a  railroad  crossing,  afford  no  test  of  the 
degree  of  care  required  of  the  plaintiff  in  this  case.  The  cars  of 
a  horse  railway  have  not  the  same  right  to  the  use  of  the  tracki 
over  which  they  travel,  do  not  run  at  the  same  speed,  are  not 
attended  with  the  same  danger,  and  are  not  so  difficult  to  check 
quickly  and  suddenly,  as  those  of  an  ordinary  railroad  corpora- 
tion. A  person  lawfully  traveling  upon  the  highway  is  not. 
therefore,  bound  to  exercise  the  same  degree  of  watchfulness  and 
attention  to  avoid  the  one  as  to  keep  himself  out  of  the  way  of 
the  other."  Other  cases  in  Massachusetts  are  to  the  effect  that 
the  fact  that  plaintiff's  evidence  does  not  show  that  he  looked  up 
and  down  the  street  before  crossing  is  not,  as  matter  of  law,  con- 
clusive evidence  that  he  was  not  in  the  exercise  of  due  care,  and 
that  the  mere  fact  of  not  looking  when  one  attempts  to  cross  a 
railroad  is  not  conclusive  evidence  of  want  of  care.  Williams  v, 
Grealy,  112  Mass.  82  (12  Am.  Neg.  Cas.  69,  n.);  Bowser  z/.  Wel- 
lington, 126  Mass.  391  (i  Am.  Neg.  Cas.  69,  n.);  Shapleigh  v, 
Wyman,  134  Mass.  118  (12  Am.  Neg.  Cas.  69,  n.).  Whether 
such  omission  is  or  is  not  negligence  depends  upon  the  circum- 
stances. R'y  Co.  V.  Block,  55  N.  J.  L.  605 ;  City  Railroad  Co.  v. 
Robinson,  4  L.  R.  A.  126;  Street  R'y  Co.  v.  Loehneisen,  58  N. 
W.  Rep.  535;  Shea  v.  Railroad  Co.,  44  Cal.  414;  Swain  z/.  Rail- 
road Co.,  93  Cal.  179;  DriscoU  v.  Cable  R*y  Co.,  97  Cal.  553; 
Thomp.  on  Neg.,  396,  note.  We  suppose  the  rule  for  street 
cars  is  the  same  as  for  other  vehicles,  and  if  the  footman  is 
required,  in  a  crowded  throughfare,  to  look  up  and  down  and 
wait  until  all  possibility  of  collision  is  past,  it  would  be  like  sit- 
ting on  the  bank  until  the  stream  should  run  by,  and  there  would 
be  but  few  hours  in  the  busy  part  of  the  day  when  it  would  be 
practicable  to  cross. 

Whether  looking  eastward  would  have  disclosed  the  coming 
car,  depends  upon  whether  the  receding  car  would  have  obstructed 
the  view,  and  this  depends  upon  its  location  at  the  time  Snell 
looked,  if  he  did  look.  The  evidence  is  consistent  with  the  con- 
clusion that  he  looked  up  the  track,  but  that  the  receding  car 
prevented  him  from  seeing  the  approaching  one,  and  that,  as  the 
former  made  some  noise,  his  attention  was  not  called  to  the 
rumbling  of  the  latter.     And   it   is  not  inconsistent  with  the 
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conclusion  that  ordinary  range  of  vision  would  probably  have 
enabled  him,  without  turning  his  head  or  eyes  up  the  track,  to  see 
a  car  in  time  to  avoid  it  had  the  car  been  running  at  a  safe  rate  of 
speed,  and  we  think  one  so  crossing  could  not  be  asked  to  extend 
his  observation  beyond  that  distance,  within  which  a  car  proceed- 
ing at  a  customary  and  reasonably  safe  speed  would  threaten  his 
safety. 

Taking  the  effect  of  the  evidence  as  a  whole,  one  thing  which 
is  tolerably  clear,  is  that  if  the  car  had  been  running  at  a  reason- 
able rate  of  speed,  and  proper  warning  had  been  given,  Snell  would 
not  have  been  injured;  all  else  is  in  more  or  less  doubt.  The 
evidence /rt?  and  con,  therefore,  was  to  be  weighed,  and  the  tri- 
bunal for  that  purpose  was  the  jury,  not  the  court  upon  the 
motion. 

The  judgment  of  reversal  was,  we  think  right,  and  the  same  is 
affirmed. 

Shauck,  J.  {dissenting).  —  The  case  upon  which  the  trial  judge 
gave  a  conclusive  direction  to  the  jury,  taking  the  view  most 
favorable  to  the  plaintiff  that  the  evidence  would  permit,  was 
that  his  senses  of  sight  and  hearing  were  normal,  that  he  knew 
he  was  upon  a  double-track  electric  railway,  that  he  quit  a  car 
and  immediately  passed  to  its  rear,  toward  the  other  track,  with- 
out looking  in  the  direction  from  which  the  colliding  car  came, 
and  was  struck  and  injured  by  a  car  approaching  at  a  rate  of 
speed  which,  under  the  circumstances,  was  dangerous,  and  that 
he  had  no  knowledge  of  its  approach.  The  negligence  of  the 
defendant  is  conceded,  and  the  material  inquiry  relates  to  the 
conduct  of  the  plaintiff.  The  degree  or  character  of  the  defend- 
ant's negligence  cannot  be  material,  if,  by  due  care,  on  the  part 
of  the  plaintiff,  the  injury  would  have  been  avoided. 

Upon  this  subject  it  is  said  in  the  principal  opinion: 
"  Undoubtedly  the  footman  must  reasonably  use  his  senses  for 
his  own  protection,  and  if  he  knows  of  the  approach  of  a  vehicle, 
and,  using  his  faculties,  perceives  that  he  cannot  continue  on 
without  danger  of  collision,  he  may  not  rush  forward,  regardless 
of  consequences."  If  this  means  that  under  such  circumstances, 
the  footman  is  required  to  use  his  senses  of  sight  and  hearing  to 
ascertain  whether  a  car  is  approaching  upon  the  track  which  he  is 
about  to  cross,  it  is  a  correct  statement  of  the  law  and  a  full 
justification  of  the  direction  given  to  the  jury.  If,  however,  it 
means  that  nothing  is  required  of  him,  except  to  act  rationally, 
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in  view  of  dangers  that  may  be  threatened  from  a  car  of  whose 
approach  he  may  happen  to  know,  it  defines  a  rule,  which  in 
view  of  the  difficulty  in  proving  his  knowledge,  is  incapable  of 
practical  application,  and  which  is  in  conflict  with  the  adjudicated 
cases  and  the  established  principles  of  negligence. 

Some  of  those  principles  are  accurately  though  generally  stated 
in  the  foregoing  syllabus  and  opinion.  But  the  law,  keeping 
pace  with  the  progress  of  society,  has,  from  those  general  prin- 
ciples, deduced  definite  rules  of  conduct,  applicable  to  situations 
which  arise  frequently.  Such  a  rule  was  defined  by  this  court  in 
Cleveland,  Col.  &  Cin.  R*y  Co.  v.  Crawford  (Sipes*  Adm'r), 
24  Ohio  St.  631  (i),  by  which  it  is  made  the  imperative  duty  of 
**a  person  in  the  full  enjoyment  of  the  faculties  of  seeing  and 
hearing,  before  attempting  to  pass  over  a  known  railroad  cross- 
ing, to  use  them  for  the  purpose  of  discovering  and  avoiding 
danger  from  an  approaching  train ;  and  the  omission  to  do  so, 
without  a  reasonable  excuse  therefor,  is  negligence  which  will 
defeat  an  action  by  such  person  for  an  injury  to  which  such  neg- 
ligence contributed."  That  rule  has  been  affirmed  in  yery  many 
cases,  among  which  are  Cleveland,  Col.,  Cin.  &  Ind.  R'y  Co.  v, 
Elliott,  28  Ohio  St.  340  (2);  Penn.  Co.  v,  Rathgeb,  32  Ohio  St. 
66  (3);  B.  &  O.  R.  R.  Co.  V.  Whitacre,  35  Ohio  St.  627  (4).  In 
Penn.  Co.  v.  Rathgeb,  supra,  the  general  rules  were  correctly 
given  to  the  jury,  but  the  judgment  of  the  trial  court  was 
reversed  by  this  court,  because  there  was  not  given  the  definite 
and  particular  rule  which  the  trial  judge  applied  in  this  case. 

Neither  the  authorities  nor  the  reasons  involved  will  permit  a 
distinction  between  steam  cars,  on  the  one  hand,  and  electric  and 
cable  cars,  on  the  other,  as  to  the  application  of  this  rule. 
Bailey  v.  Cable  R*y  Co.  (Cal.),  42  Pac.  Rep.  914;  Buzby  v. 
Traction  Co.,  126  Pa.  St.  559;  Ward  v,  Rochester  Electric  R'y 

1.  See  the  Sipes  (or  C  rawford)  case,  precautions  looking  to  his  safety  before 
reported  in  this  volame,  page  419.  a»/^.     driving  across  track. 

2.  Cleveland,  Columbus,  Cincin-  3.  Pennsylvania  Co.  v,  Rathgeb, 
NATi  &  Indianapolis  R'y  Co.  v.  Elliot,  3a  Ohio  St.  66  (1877),  collision  of  train 
28  Ohio  St.  340(1876),  collision  between  with  coal  cart  at  crossing;  judgment 
train  and  vehicle  at  crossing;  first  trial  for  plaintiff  for  $1,900  reversed  for  fail- 
resulted  in  verdict  for  plaintiff  for  ure  to  charge  that  it  was  duty  of  plaintiff 
$3,000,  and  on  second  trial  there  was  to  look  for  train  before  crossing  track, 
verdict  for  $4,925;  judgment  reversed 

for  failure  of  plaintiff  to  use  proper        4.  See  note  of  the  Whitacre  case,  on 

page  432,  ante. 
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Co.,  17  N.  Y.  Supp.  427;  Fritz  v.  Detroit  St.  R'y  Co..  62  N.  W. 
Rep.  1007;  Boerth  v.  West  Side  R'y  Co.,  87  Wis.  288.  The 
distinction  is  not  encouraged  by  the  decisions  of  the  Supreme 
Court  of  Massachusetts,  cited  in  the  majority  opinion.  They 
relate  to  horse  cars,  which  are  likened  to  ordinary  vehicles, 
because  of  their  low  speed,  and  the  ease  with  which  they  may  be 
stopped. 

It  is  true  that  the  introduction  of  a  new  motive  power  for  the 
purpose  of  rapid  transit,  has  not  changed  the  relative  rights  and 
duties  of  carriers  and  footmen.  It  is  equally  true  that  it  imposes 
upon  carriers  and  footmen  alike  the  duty  of  exercising  greater 
absolute  care.  This  is  true  because  the  rules  of  relative  care 
have  not  changed.  The  carrier  is  required  to  use  greater  care, 
because  of  the  increased  speed  of  its  cars  and  their  greater 
weight,  and  the  footman  must  use  greater  care,  because  of  his 
knowledge  that  he  is  exposed  to  greater  danger. 

There  are  considerations  of  grave  importance  which  cannot  be 
eliminated  from  cases  of  this  character.  The  car  cannot  be 
stopped  instantly,  nor  can  it  be  turned  from  its  track.  The 
footman  can  instantly  stop  or  change  his  course.  Considera- 
tions of  health  and  economy  require  that  the  populations  of  large 
cities  occupy  extended  territories,  whence  arises  the  necessity 
for  rapid  transit.  Transit  cannot  be  rapid  as  to  those  aboard  the 
cars  and  slow  as  to  those  crossing  the  street.  The  same  con- 
siderations require  that  there  shall  be  low  fares.  From  the  fact 
that  these  carriers  have  no  mysterious  sources  of  revenue,  it 
results  that  compensation  awarded  to  the  careless,  though  in  the 
form  of  a  judgment  against  the  carrier,  must  be  ultimately  paid 
by  its  careful  patrons.  The  whole  duty  of  the  public  in  this 
regard  is  performed  when  they  compensate  those  who,  while  in 
the  exercise  of  due  care,  are  injured  by  the  carelessness  of  the 
agencies  which  public  necessities  have  called  into  existence.  In 
view  of  these  and  like  considerations,  I  am  not  willing  to  seem 
to  believe  that  it  is  practicable  either  to  protect  those  who  go 
upon  the  crowded  streets  of  cities  with  slumbering  senses,  or  to 
compensate  them  for  injuries  to  which  a  failure  to  use  their  senses 
contributes. 

The  course  of  the  trial  judge  in  this  case  is  worthy  of  com- 
mendation. Having  devoted  enough  time  to  the  orderly 
examination  of  the  case  to  disclose  a  conclusive  reason  why  the 
plaintiff  could  not  recover  a  verdict  according  to  law,  he  directed 
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the  verdict,  which  the  law  required.  The  plaintiff  had  no  con- 
stitutional or  legal  right  to  recover  a  verdict,  upon  which  he 
could  not  recover  a  judgment.  Had  the  case  been  submitted  to 
the  jury  upon  general  instructions,  the  court  would  not  have 
been  sitting  to  administer  justice,  but  to  experiment  with  a  ver- 
diet.  Such  a  course  was  required  by  no  right  of  the  plaintiff. 
It  was  forbidden  by  justice  to  the  defendant  and  by  a  due  regard 
iov  the  rights  of  the  public  in  a  speedy  administration  of  justice. 
BURKET,  J.,  concurs  in  the  dissenting  opinion. 


LOESER,  ET  AL.  V.  HUMPHREY. 

Supreme  Court  Commission^  Ohio^  January  Term^  1884. 

(Reported  in  41  Ohio  St.  378.) 

COLLISION  BETWEEN  VEHICLES  — RUNAWAY  HORSE  —  PERSONAL 
INJURY— DAMAGE  —  PROXIMATE  CAUSE. —  L.  &  Co.,  carelessly 
and  negligently  left  their  horse,  which  was  harnessed  and  hitched  to  their 
wagon,  standing  in  a  public  street,  without  being  properly  tied  or  guarded. 
The  horse  ran  away,  and  the  wagon  violently  collided  with  the  wagon  of  H., 
in  which  he  was  sitting,  whereby  he  received  severe  bodily  injury.  At  the 
time  of  his  injury,  H.  was  free  from  contributory  negligence.  Immediately 
after  his  injury  he  employed  a  physician  *'of  good  standing  and  reputa- 
tion," placed  himself  under  his  treatment,  and  followed  his  directions. 
Held: 

1.  That,  although  the  physician  may  have  omitted  to  apply  the  remedy 
most  approved  in  similar  cases,  and  hy  reason  thereof,  the  damage  of  H. 
may  npt  have  been  diminished  as  much  as  it  otherwise  would  have  been, 
he  may  still  recover  of  L.  &  Co.  for  his  actual  damage. 

2.  That  the  collision  was  the  proximate  cause  of  the  damage. 
(Syllabus  by  the  court.) 

Error  to  the  District  Court  of  Cuyahoga  County.  The  facts 
appear  in  the  opinion.    Judgment  for  plaintiff  affirmed, 

J.  E.  Ingersoll  and  Peter  Zucker,  for  plaintiff  in  error. 

E.  J.  Blandin,  for  defendant  in  error. 

Dickman^  J.  —  The  original  action  was  brought  in  the  Court 
of  Common  Pleas  of  Cuyahoga  County,  by  Edward  Humphrey 
against  Loeser  &  Co.,  for  alleged  carelessness,  in  leaving  their 
horse  insecurely  tied,  whereby  he  broke  away  and  ran  with  the 
wagon  to  which  he  was  harnessed,  into  the  wagon  of  Humphrey, 
and  severely  injured  him  in  his  person.  At  the  trial,  the  plaintiff 
gave  testimony  tending  to  prove  that,  by  reason  of  the  col- 
lision and  accident,  the  plaintiff  had  suffered  a  concussion  of  the 
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spinal  cord  and  brain,  resulting  in  an  injury  to  his  eyesight,  which 
was  thereby  much  impaired;  and  that  in  consequence  of  his 
injuries,  his  ability  to  walk  was  also  much  impaired,  with  other 
consequential  damage.  The  defendants,  to  maintain  the  issue 
on  their  part,  gave  testimony  tending  to  prove  that  the  ordinarily 
approved  medical  treatment  in  such  cases  was  to  administer  cur- 
rents of  electricity  to  the  patient  and  the  injured  parts,  and  that 
if  such  had  been  done  in  the  present  case,  the  condition  of  the 
plaintiff  would  have  been  better  than  it  was ;  that  for  want  of 
such  treatment,  his  condition  was  rendered  worse,  and  more 
likely  to  be  permanent  than  it  would  have  been  had  electricity 
been  applied.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff. The  District  Court  affirmed  the  judgment  of  the  Court  of 
Common  Pleas,  and  this  proceeding  is  now  prosecuted  to  reverse 
the  judgment  of  the  District  Court. 

The  only  assignments  of  error  which  we  deem  it  material  to 
consider  are,  that  the  court  erred  in  its  charge  to  the  jury,  and 
in  refusing  to  charge  the  jury  as  requested  by  the  defendants 
below.  The  court  charged  in  reference  to  the  medical  treatment 
of  the  plaintiff  for  his  injuries,  as  follows: 

**  If  the  plaintiff  is  entitled  to  recover  any  damages,  then  he  is 
entitled  to  recover  an  amount  sufficient  to  compensate  him  for 
the  injury  which  he  has  actually  sustained,  so  far  as  the  damages 
to  him  naturally  and  directly  flowed  from  and  were  caused  by  his 
wounds,  bruises,  etc.,  caused  by  defendants'  acts  or  negligence 
complained  of.  After  the  plaintiff  was  injured  he  was  bound  to 
use  ordinary  care  and  prudence,  under  all  the  circumstances,  to 
take  care  of  himself  and  his  wounds;  and  if  he  employed  a  physi- 
cian of  good  standing  and  reputation,  supposing  and  having  rea- 
son to  think  he  was  such,  and  who,  in  fact,  was  such,  as  it  is 
admitted  he  was,  in  this  case,  then,  though  the  physician  may 
not  have  used  all  the  approved  remedies,  or  that  remedy  which 
would  have  been  most  suitable  in  the  case,  or  which  a  good  medi- 
cal man  would  have  used,  under  the  circumstances,  and  on 
account  of  the  failure  to  use  such  usual  or  proper  remedy,  his 
condition  is  worse  than  it  would  be  had  it  been  used;  still, 
plaintiff  may  recover  for  his  actual  damages,  if  he  himself  has 
not  been  negligent ;  and  such  treatment  or  failure  to  use  such 
remedy  merely  will  not  prevent  him  from  recovering  the  full 
extent  of  his  injuries  as  aforesaid." 

It  is  contended  on  behalf  of  the  plaintiffs  in  error,  that  the 
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court,  in  this  portion  of  its  charge,  interfered  with  the  province 
of  the  jury,  and  withdrew  from  them  the  determination  of  the 
question  whether  Humphrey  had  used  ordinary  care  in  provid- 
ing himself  with  a  physician,  and  virtually  said  to  them,  that  if 
Humphrey  employed  a  physician  of  good  standing  and  reputa- 
tion, he  had  thereby  exercised  ordinary  care.  Whether  the 
instruction  of  the  court  on  this  point  was  erroneous  or  not,  we 
deem  it  unnecessary  to  inquire,  as  we  do  not  consider  the 
instruction  material,  it  not  having  been  claimed  at  the  trial,  and 
the  record  disclosing  no  evidence  that  there  was  any  want  of 
ordinary  care  and  prudence  on  the  part  of  Humphrey,  in  secur- 
ing proper  medical  or  surgical  assistance.  As  an  instruction  to 
the  jury  in  reference  to  the  care  which  he  should  have  exercised 
in  employing  a  physician,  was  not,  therefore,  material,  the  judg- 
ment will  not  be  reversed,  on  the  ground  that  such  instruction 
was  erroneous.  Loundenback  v,  Collins,  4  Ohio  St.  251 ;  Creed 
V,  Com.  Bank  of  Cincinnati,  11  Ohio,  489;  Wash.  Mut.  Ins.  Co. 
V,  Reed,  20  Ohio,  202,  206,  207;  Kugler  v,  Wiseman,  20  Ohio, 
361 ;  Walker  v.  Lessee  of  Devlin,  2  Ohio  St.  605. 

It  is  conceded  that  at  the  time  Humphrey  was  injured,  no 
negligence  of  his  own  contributed  to  his  injury.  His  cause  of 
action  was  then  complete,  and  Loeser  &  Co.  became  liable  for 
the  natural  and  proximate  consequences  of  the  collision  occa- 
sioned by  their  negligence. 

In  tracing  the  boundary  between  consequences,  proximate  and 
remote,  it  is  difficult,  as  remarked  by  Professor  Parsons,  to  lay 
down  a  definite  rule  of  great  practical  value  or  efficacy,  in 
determining  for  what  consequences  of  an  injury  a  wrongdoer  is 
to  be  held  responsible.  Law  of  Contracts,  vol.  2,  p.  457.  In 
Harrison  v,  Berkley,  i  Strobh.  548,  it  was  said,  **  He  shall  not 
answer  for  those  which  the  party  aggrieved  has  contributed  by  his 
own  blamable  negligence  or  wrong  to  produce,  or  for  any  which 
such  party,  by  proper  diligence,  might  have  prevented." 

There  can  be  no  dispute  but  that  H  umphrey  acted  in  good 
faith,  showed  due  diligence,  and  used  reasonable  means  to  effect 
his  cure  and  restoration.  He  employed  a  physician  "of  good 
standing  and  reputation.*'  It  was  not  incumbent  upon  him  to 
incur  the  greatest  expense,  and  call  in  the  most  eminent  physi- 
cian or  surgeon  of  the  highest  professional  skill,  and  most  infal- 
lible judgment,  before  he  could  hold  the  defendants  answerable 
for  the  condition  in  which  he  was  left  at  the  end  of  his  medical 
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treatment.  Having  exercised  ordinary  care  and  reasonable  judg- 
ment in  selecting  a  physician,  he  was  not  required,  as  said  by  the 
court,  in  Stover  v.  Bluehill,  51  Me.  439,  **to  insure,  not  only  the 
surgeon's  professional  skill,  but  also  his  immunity  from  acci- 
dent, mistake  or  error  in  judgment,"  in  order  to  recover  of  the 
original  wrongdoer,  damages  arising  from  no  fault  on  his  part, 
and  from  causes  beyond  his  power  to  control. 

It  seems  to  be  well  settled,  that  where  one  is  injured  by  the 
negligence  of  another,  if  his  damage  had  not  been  increased  by 
his  own  subsequent  want  of  ordinary  care,  he  v:ill  be  entitled  to 
recover  of  the  wrongdoer  to  the  full  extent  of  the  damage, 
although  the  physician  whom  he  employed  omitted  to  apply  the 
remedy  most  approved  in  similar  cases,  and  by  reason  thereof  the 
damage  of  the  injured  party  was  not  diminished  as  much  as  it 
otherwise  would  have  been.  Lyons  v.  Erie  R'y  Co.,  57  N.  Y. 
489;  Tuttle  V,  Farmington,  58  N.  H.  13;  Stover  v,  Bluehill, 
supra;  Bardwell,  et.  al.  v.  Jamaica,  15  Yt.  438;  Collins  v.  Coun- 
cil Bluffs,  32  Iowa,  324;  Rice  v,  Des  Moines,  40  Iowa,  638;  East- 
man V.  Sanborn,  3  Allen,  594;  Page  v,  Bucksport,  64  Me.  51. 

The  collision  must  be  treated  as  the  proximate  cause  of  Hum- 
phrey's damage.  It  was  that  that  imposed  upon  him  the  neces- 
sity of  employing  a  physician,  and  of  being  subject  to  all  the  con- 
tingencies attendant  upon  the  present  imperfect  state  of  medical 
science.  In  Insurance  Co.  v.  Boon,  5  Otto,  117,  Strong,  J.  said, 
"The  proximate  cause  is  the  efficient  cause,  the  one  that  neces- 
sarily sets  the  other  causes  in  operation."  In  Byrne  v.  Wilson, 
15  Irish  C.  L.  332,  342  (i),  a  stagecoach,  by  the  negligence  of 
the  driver,  was  precipitated  into  a  dry  canal.  The  lock-keeper 
thereafter  negligently  opened  the  gate  of  the  canal  and  drowned 
a  passenger.  Under  Lord  Campbell's  act,  the  Irish  Court  of 
Queen's  Bench  held  that  the  death  of  a  passenger  under  such 
circumstances,  in  the  language  of  the  act,  was  "caused  "  by  the 
negligence  of  the  driver.     The  passenger  would  not  have  lost  her 


I 


I.  In  Byrne  v.  Wilson,  15  Irish 
Com.  Law  Rep.  332,  it  appeared  that 
defendant  was  a  carrier  of  persons,  in 
whose  omnibuses  passengers  were 
conveyed  from  one  part  of  Dublin  to 
another.  Plaintiff's  intestate  was  a 
passenger,  who  was  by  defendant's 
negligence  precipitated  into  a  canal 
and     drowned.       Defendant    claimed 


that  the  real  cause  of  the  death  was 
the  opening  of  the  lock  by  the  keeper, 
thus  letting  in  the  water.  Held,  that, 
although  the  death  of  passenger  was 
not  immediately  caused  by  the  defend- 
ant's act.  yet  it  was  such  a  consequen- 
tial result  of  defendant's  act  as  would 
entitle  the  p«;r5onal  representatives  of 
the  deceased  to  maintain  an  action. 
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life  but  for  the  subsequent  act  of  letting  in  the  water,  which  was 
not  the  necessary  consequence  of  the  previous  precipitation  by 
the  negligence  of  the  defendant's  servant.  But,  in  the  opinion 
of  the  court,  the  defendant  was  not  relieved  from  liability  for  his 
primary  neglect,  by  showing,  that  but  for  such  subsequent  act, 
the  death  would  not  have  ensued.  And  in  Page  v.  Bucksport, 
64  Me.  51,  the  plaintiff  was  driving  over  a  defective  bridge,  in 
the  defendant  town,  when,  without  his  fault,  the  horse  broke 
through  the  bridge  and  fell.  The  plaintiff,  in  trying  to  extricate 
the  horse  received  a  blow  from  the  horse's  head,  and  was  injured 
by  it.  He  was  at  the  time  exercising  ordinary  care.  It  was 
held,  that  the  defect  in  the  way  was  the  proximate  cause  of  the 
injury. 

The  defendants  requested  the  court  below  to  charge  the  jury, 
that  "if  the  attending  physician  did  not  give  the  plaintiff  the 
ordinarily  approved  treatment,  and  his  case  is  worse  on  that 
account  then  it  would  otherwise  have  been,  then,  to  that  degree 
the  defendants  would  not  be  liable  for  his  said  worse  condition.*' 
The  court  refused  so  to  instruct  the  jury,  and  in  so  refusing,  we 
think  there  was  no  error.  If  the  condition  of  Humphrey  was 
worse  because  his  physician  did  not  give  the  ordinarily  approved 
treatment,  it  cannot  be  attributed  to  any  want  of  care  and 
prudence  on  Humphrey's  part,  in  securing  medical  or  surgical  aid. 

The  judgment  of  the  District  Court,  we  are  of  opinion,  should 
be  affirmed.     Judgment  accordingly. 


BELLEFONTAINE  <&  INDIANA  RAILROAD 

COMPANY  V.  SNYDER. 

Supreme  Courts  OhiOy  December  Term^  1868, 

(Reported  in  18  Ohio  St.  399.) 

CHILD  CROSSING  TRACK  RUN  OVER  BY  GRAVEL  TRAIN  —  IMPUTED 
NEGLIGENCE —  DUTY  OF  PARENTS  — LIABILITY  OF  RAILROAD 
COMPANY  FOR  INJURY  TO  CHILD.  —  i.  The  nejfligence  of  a  parent  or 
custodian  of  a  child  cannot  be  imputed  to  the  child,  to  bar  its  right  of 
action  ag^ainst  others  for  injuries  resulting  from  their  wrongful  acts  (i). 

2.  It  is  the  duty  of  persons  in  charge  of  cars,  passing  along  streets  or 
other  frequented  places  to  exercise  great  caution;  and  if,  by  failure  10  do 
so,  a  child  of  tender  years  is  injured,  the  company  represented  is  liable  in 

X.  See  Note  on  Imputed  Negligence  in  11  Am.  Neg.  Cas.  151-156^ 
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an  action  by  the  child,  notwithstanding  the  negligence  of  the  parent  in  per- 
mitting it  to  be  upon  the  track,  or  of  the  person  in  charge  of  the  child  in  not 
keeping  a  proper  lookout  for  the  cars  (i). 
(Syllabus  to  official  report.) 

Error  to  the  Court  of  Common  Pleas  of  Crawford  County. 
Reserved  in  the  District  Court.  Judgment  for  plaintiff  below 
affirmed. 

"Mary  Snyder,  the  defendant  in  error,  a  child  six  years  old, 
was  run  over  and  seriously  injured  by  a  gravel  train  of  the  BeU 
lefontaine  and  Indiana  Railroad  Company.  She  brought  her 
action  against  the  company,  charging  that  the  accident  occurred 
through  the  negligence  of  its  employees.  The  company 
answered,  denying  the  negligence,  and  alleging  that  the  plaintiff, 
or  those  having  her  in  charge,  were  guilty  of  negligence,  con- 
tributing to  the  injury.  The  plaintiff  below  replied,  denying  the 
contributing  negligence.  The  cause  was  submitted  to  a  jury, 
and  on  the  trial  a  bill  of  exceptions  was  taken,  embodying  all 
the  testimony,  which  is  substantially  as  follows : 

"The  accident  took  place  near  a  depot,  in  the  village  of  Crest- 
line, where  there  are  several  tracks  and  side  tracks,  parallel  and 
near  to  each  other.  At  the  time  it  occurred,  Mary  and  her 
sister,  some  eleven  or  twelve  years  of  age,  were  crossing  the  track, 
on  their  way  to  school,  at  a  point  where  there  was  no  public 
highway,  but  where  school  children  and  others  were  in  the  daily 
habit  of  crossing  and  re-crossing,  without  objection  on  the  part 
of  the  company.  The  parents  of  the  children  resided  near  by, 
and  it  was  by  their  permission  that  the  girls  crossed  and 
re-crossed  the  tracks  alone  at  this  point.  As  the  children 
approached  the  tracks,  the  gravel  train  of  the  company  passed 
upon  a  side  track  northward  to  a  switch,  a  few  rods  distant,  and 

I.  See  also  Bellefontaine  R'y  Co.  on   appeal,    was   reversed    (White,   J. 

V.  Snyder,  24  Ohio  St.  670  (1874),  the  and  Day,  Ch.  J.,  dissenting).     It  was 

facts  being  substantially  the  same  as  held  that    'where  an  infant  child,  in- 

in  the  case  at  bar  (18  Ohio  St.  399),  the  trusted  to  the  care  and  custody  of  an- 

only  material  difference  in  the  cases  other,  by  the  father,  is  injured  through 

being,  that  in  the  former  case  (18  Ohio  the  negligence  of  a  railroad  company. 

St.  399)  the  action  was  brought  by  the  the  custodian  of  the  child  also  being 

injured  child  itself,  and  in  the  latter  guilty  of  negligence,  contributing  to 

case  (the  subject  of  this  note,  24  Ohio  the   result,   although   the   infant  may 

St.  670),  the  action  was  brought  by  the  maintain  an  action  for  such  injury,  the 

father  for  the  loss  of  the  child's  serv-  father  cannot,   the  negligence  of  his 

ices.     The  trial  resulted  in  verdict  and  agent,  the  custodian  of  the  child,  being 

judgmentfor  plaintiff  for $1,270,  which,  in  law.  the  negligence  of  the  father." 
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was  seen  by  the  girls.  The  girls  then  started  to  cross  the  tracks, 
but  seeing  an  express  train  about  to  pass  upon  one  of  the  main 
tracks  in  front  of  them,  they  stopped  a  short  time  —  minute  or 
less  —  upon  one  of  the  intermediate  tracks  to  await  its  passage. 
While  so  standing  upon  the  track,  their  attention  was  drawn  to 
the  passing  express,  and  they  did  not  look  in  the  direction  of  the 
gravel  train,  which  they  could  plainly  have  seen  had  they  looked. 
Meantime  the  gravel  train  had  switched  on  the  track  upon  which 
the  girls  stood,  and  backing  toward  them  at  a  very  slow  rate,  it 
struck  Mary,  and  occasioned  the  injury  complained  of.  A  brake- 
man,  whose  duty  it  was  to  keep  a  lookout  upon  the  track  for 
objects  of  danger,  was  stationed  in  the  front  car  of  the  gravel 
train ;  but  he,  too,  gave  his  whole  attention  to  the  passing  express 
train,  and,  therefore,  failed  to  see  the  girls,  or  to  adopt  any 
means  for  the  avoidance  of  the  accident.  As  to  whether  any 
whistle  or  other  alarm  was  sounded,  to  signal  the  movement  of 
the  gravel  train,  the  evidence  is  conflicting;  but  if  any  was  given, 
it  was  not  heard  by  the  girls,  or  by  those  near  them,  on  account 
of  the  noise  made  by  the  passing  express  train.  The  gravel 
train,  at  the  rate  it  ran,  could  have  been  stopped  in  a  distance  of 
fifteen  feet.  It  was  an  irregular  train,  and  the  custom  had  been 
to  sound  the  whistle  or  ring  a  bell  when  it  passed  the  place  in 
question.  The  express  train  was  on  its  regular  time,  and 
belonged  to  another  company.  Had  the  brakeman  on  the 
gravel  train  looked  ahead,  he  could  have  easily  seen  the  girls  and 
avoided  the  accident ;  and  had  the  girls  cast  their  eyes  toward 
the  approaching  gravel  train,  they  would  have  had  no  trouble  in 
seeing  it  and  stepping  out  of  the  way.  Mary  was  in  the  charge 
of  her  sister,  who  held  her  by  the  hand." 

On  these  facts  the  company  asked  the  court  to  charge  the  jury : 
**That  it  is  the  duty  of  a  person  approaching  a  railroad  crossing 
to  look  along  the  line  of  the  railroad  to  see  if  a  train  is  coming; 
and  if  the  jury  believe  that  the  plaintiff,  or  the  person  having 
charge  of  her  failed  to  take  such  precaution,  or  omitted  such 
duty,  she  was  guilty  of  negligence,  and  cannot  recover."  And 
also:  "That  if  the  fact  is  undisputed  that  the  plaintiff  and  her 
sister,  having  her  in  charge,  at  the  time  of  the  injury,  were 
either  standing  upon  the  track  or  were  approaching  it  for  the 
purpose  of  crossing,  and  went  on  the  track,  at  the  time  of  the 
collision,  without  looking  to  see  if  a  train  were  approaching  — 
that  in  such  case,  such  undisputed  want  of  care  and  caution  is, 
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in  law,  such  negligence  as  will  prevent  a  recovery,  unless  the 
injury  was  wantonly  inflicted. "  Which  request  the  court  refused 
to  charge,  but  did  charge  that  such  acts  or  omissions  were 
evidence  of  negligence  on  the  part  of  the  plaintiff,  to  be  con- 
sidered by  the  jury,  and  not  such  acts  or  omissions  as  the  law 
declared  amounted  to  negligence. 

The  company  also  asked  the  court  to  charge  the  jury  "That 
under  the  pleadings  in  this  case,  the  plaintiff  is  not  entitled  to 
excuse  herself  from  fault  or  negligence,  contributing  to  the 
injury,  on  the  ground  that  she  was  a  minor  of  immature  years, 
and,  therefore,  incapable  of  appreciating  the  danger."  "That  if 
the  plaintiff  was  so  young  as  not  to  appreciate  the  danger,  and 
make  use  of  the  ordinary  means  required  in  law  of  one  of  more 
mature  years  to  avoid  danger,  and,  knowing  such  incapacity,  her 
parents  permitted  or  directed  her  to  cross  the  track,  and  there 
be  subjected  to  the  danger  of  injury,  such  negligence  of  the 
parents  is,  in  law,  imputed  to  the  plaintiff,  and  by  reason  thereof 
the  plaintiff  cannot  recover."  Which  request  the  court  refused 
to  charge,  on  the  ground  that  the  propositions  were  not  properly 
in  the  case,  as  the  plaintiff  was  in  charge  of  an  older  person,  and 
that  the  law  was,  as  claimed  by  the  defendant,  in  its  fifth  propo- 
sition, which  was  as  follows:  "That  if  the  plaintiff  was  so  young 
as  not  to  appreciate  the  danger  and  make  use  of  the  ordinary 
means  required  in  law  of  one  of  more  mature  years,  and,  knowing 
the  same,  her  parents  sent  her  under  the  charge  of  an  older 
sister,  capable  of  appreciating  the  danger  and  avoiding  the  same, 
and  such  older  sister,  while  having  the  care  of  the  plaintiff 
attempted  to  cross  the  track  without  looking  or  otherwise  mak- 
ing use  of  the  ordinary  means  which  would  have  enabled  her  to 
avoid  the  danger,  and  by  reason  of  such  omission  the  plaintiff 
approached  or  passed  on  to  the  track,  in  her  company,  without 
knowledge  of  the  danger,  and  was  injured,  the  negligence  of  the 
sister,  under  such  circumstances,  is  to  be  imputed  to  the  plaintiff; 
and  the  same  rule  applies  as  if  the  plaintiff  were  an  adult,  and 
she  cannot  recover,  if  such  negligence  contributed  immediately 
to  the  injury." 

The  jury  returned  a  verdict  of  $6,000  for  the  plaintiff.  A 
motion  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  law  and  evidence,  was  made  by  the  company  and  overruled 
by  the  court,  and  judgment  was  entered  on  the  verdict.  The 
company  filed  a  petition  in  error  in  the  District  Court  to  reverse 
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this  judgment,  on  the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence,  and  that  the  court  misdirected  the 
jury  on  the  trial.  The  case  was  reversed  in  the  District  Court 
for  decision  in  this  court."  * 

Backus,  Estep  &  Burke,  for  plaintiff  in  error. 

JENNER  &  JENNER  and  T.  W.  Bartley.  for  defendant  in 
error. 

Welch,  J.  —  What  the  counsel  of  the  plaintiff  in  error  insist 
upon  is:  i.  That  the  court  erred  in  leaving  it  to  the  jury 
to  say,  whether  Mary  or  her  sister  were  guilty  of  negligence,  con- 
tributing to  the  result,  and  in  refusing  to  instruct  them,  that  the 
failure  of  the  girls  to  look  along  the  line  of  the  road  was,  in  law, 
such  negligence.  2.  That  the  jury  were  wrong  in  finding  that 
there  was  no  such  negligence  in  fact. 

Both  these  propositions  rest  upon  the  assumption,  that  this  is 
a  case  for  the  application  of  the  doctrine  of  what  is  called 
''imputed  negligence."  In  other  words,  it  is  claimed,  that, 
although  the  plaintiff,  being  a  mere  child,  was  incapable  of  negli- 
gence, yet  the  negligence  of  the  parents,  as  assumed  in  the  charge 
asked,  or  of  the  elder  sister,  as  declared  by  the  court  in  its 
charge,  is  to  be  imputed  to  the  plaintiff,  and  to  stand  as  a  bar 
to  her  recovery.  If  such  is  not  the  law  of  the  case,  neither  of 
these  propositions  have  any  foundation  whatever,  and  the  whole 
case  is  disposed  of  at  once.  Because,  it  cannot  be  denied  that 
the  jury  were  fairly  justified  in  finding  the  company  guilty  of 
negligence ;  it  is  not  claimed  that  the  child  was  capable  of  actual 
negligence ;  and  the  charges  refused  to  be  given  by  the  court 
were  based  upon,  and  involved,  this  doctrine  of  imputed  negli- 
gence, and  might  well  have  been  refused  upon  that  ground.  And 
although  the  court  put  its  refusal  upon  other  grounds,  and 
charged  that  it  was  a  case  for  imputed  or  constructive  negligence, 
yet  the  error,  if  any,  was  not  an  error  to  the  prejudice  of  the 
company,  but  in  its  favor.  If,  therefore,  it  be  not  the  law  of 
such  a  case,  that  the  child  is  chargeable,  by  imputation  or  impli- 
cation, with  the  carelessness  or  fault  of  the  parents  or  sister,  then 
there  was  no  error,  either  in  the  charge  of  the  court  or  the  find- 
ing of  the  jury.  Is  such  the  law  of  the  case?  This  is  an  impor- 
tant question  —  rendered  peculiarly  so  at  the  present  time,  by 
the  extensive  and  increasing  use  of  railroads  in  the  country  — 
and  we  have  given  it  that  careful  consideration  which  its  impor- 
tance seems  to  us  to  demand.  So  far  as  we  know,  it  is  a  new 
question  in  this  State. 
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It  is  well  settled  that  an  adult  person  capable  of  self-control 
cannot  recover  for  injuries  occasioned  by  negligence,  where  he 
has  himself  also  been  guilty  of  negligence  which  contributed  to 
the  result.  This  rule  of  law  is  founded  upon  reason,  and  con- 
siderations of  justice  and  public  policy,  which  it  seems  to  us  are 
wholly  inapplicable  to  the  case  of  an  infant  plaintiff.  These 
reasons  and  considerations  are:  i.  The  mutuality  of  the  wrong, 
entitling  each  party  alike,  where  both  are  injured,  to  his  action 
against  the  other,  if  it  entitles  either;  2,  the  impolicy  of  allow- 
ing  a  party  to  recover  for  his  own  wrong ;  and  3,  the  policy  of 
making  the  personal  interests  of  parties  dependent  upon  their  own 
prudence  and  care.  All  these  are  wanting  in  the  case  of  an  infant 
plaintiff.  No  action  can  be  maintained  against  him  for  the  neg- 
ligence of  his  parent  or  custodian;  and  it  is  difficult  to  perceive 
what  principle  of  public  policy  is  to  be  subserved,  or  how  it  can 
be  reconciled  with  justice  to  the  infant,  to  make  his  personal 
rights  dependent  upon  the  good  or  bad  conduct  of  others.  It  is 
the  old  doctrine  of  the  father  eating  grapes,  and  the  child's  teeth 
being  set  on  edge.  The  strong  objection  to  it  is  its  palpable 
injustice  to  the  infant.  Can  it  be  true,  and  is  such  the  law,  that 
if  only  one  party  offends  against  an  infant,  he  has  his  action,  but 
that  if  two  offend  against  him,  their  faults  neutralize  each  other, 
and  he  is  without  remedy?  His  right  is  to  have  an  action  against 
both. 

We  are  aware  that  the  doctrine  is  not  without  authority.  It 
is  roundly  asserted,  both  in  American  and  English  cases,  that 
wherever  the  negligence  or  fault  of  an  adult  would  bar  his  right 
of  action,  the  like  negligence  or  fault  of  the  parent  or  custodian 
of  the  infant  will  be  imputed  to  him,  and  operate  to  bar  his  right. 
We  have  examined  most  of  these  authorities  with  some  care,  and 
the  result  is  a  conviction  that  in  most  of  the  cases  the  assertion 
of  the  doctrine  amounts  to  little  more  than  mere  dicta.  If  we 
look  at  the  cases  themselves,  aside  from  the  mere  reasoning  of 
the  judges,  who  delivered  the  opinions,  they  warrant  the  declara- 
tion of  no  such  general  rule,  and  the  adjudications  therein  can  be 
maintained  without  its  aid.  The  utmost  that  can  fairly  be 
claimed  from  the  authorities  is  that  the  rule  is  applicable  to  some 
cases  J  to  be  determined  by  the  nature  of  the  negligence  of  defend- 
ant. In  all  of  them  it  seems  agreed,  that  it  has  no  application  to 
cases  of  "willful,"  or  what  some  of  them  denominate  "culpable" 
or   "gross"    negligence.     In   most   of   them   its   application  is 
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limited  to  cases  of  "slight  "  or  "remote  "  negligence.  And  in 
^ome  of  them  —  particularly  the  cases  in  Illinois  —  its  application 
is  made  to  depend  upon  the  comparative  amount  or  degree  of 
the  negligence  of  the  defendant,  and  that  of  the  parent  or  guar- 
dian of  the  child.  A  close  examination  of  the  cases,  it  seems  to 
us,  will  show  their  distinguishing  feature  to  be,  that  the  injury 
resulting  from  the  defendant's  negligence  was  out  of  the  ordu 
nary  sequence  of  events,  and,  therefore,  such  as  a  person  exercis- 
ing proper  caution  and  forethought,  under  the  circumstances, 
could  not  have  anticipated  or  expected.  If  this  characteristic  is 
not  common  to  all  of  these  cases,  it  is  to  most  of  them,  and  while 
we  do  not  quarrel  with  the  decisions,  or  results  reached  in  most 
of  them,  we  should  prefer  to  place  them  upon  the  ground  indi 
cated  —  that  the  injury  was  not  the  legitimate  consequence  of 
defendant's  negligence  —  rather  than  upon  the  dangerous  gound 
that  the  child,  in  some  mysterious  and  unnatural  sense,  is 
accountable  for  the  negligence  of  its  parent  or  guardian. 

We  speak,  of  course,  alone  of  the  cases  in  which  the  doctrine 
of  imputed  negligence  has  been  declared.  The  weight  of  author- 
ity, in  our  judgment,  as  well  as  the  reasoning,  is  against  the 
adoption  of  the  doctrine  in  any  form,  or  under  any  circumstances. 

The  leading  English  case  on  the  subject  is  Lynch  v,  Nurdin, 
I  Q.  B.  29  (i).  The  defendant  had  left  his  horse  and  cart  stand- 
ing in  the  street,  and  the  plaintiff,  a  small  boy,  with  other  boys, 
climbed  upon  the  cart  and  started  the  horse,  whereby  the  plain- 
tiff was  injured.  The  court  held  that  the  plaintiff  was  entitled 
to  recover,  notwithstanding  his  wrongful  act  of  climbing  upon 
the  cart.  The  court  say,  in  substance,  that  no  greater  degree  of 
care  and  prudence  than  the  plaintiff  exhibited  could  be 
"expected  "  from  the  child;  that  he  simply  obeyed  his  "child- 
ish instincts;"  and  that  the  accident  was  no  more  than  what 
might  have  been  anticipated  by  the  defendant,  as  a  "probable  " 
occurrence,  under  the  circumstances. 

Much  to  the  same  effect,  so  far  as  this  question  is  concerned, 
are  the  cases  of  Rigby  i*.  Hewitt,  5  Exch.   240;  Greenland  v. 

I.  In  Lynch  v.  Nurdin,  i  Q.  B.  29,  does  not  apply  where  the  plainttfi  is  a 

4  P.  &  D.  672,  it  was  held  that  the  rule  person  incapable  of  exercising  ordinary 

of  law,  that  a  platntifif,  who  had  con-  care  and  caution, 

tributed  to  an  injury  occasioned  by  the  The    facts   in  Lynch  v.  Nurdin  are 

negligence   of   the  defendant,  cannot  sufficiently  stated  in  the  opinion  in  the 

recover  a  compensation   in   damages,  case  at  bar. 
Vol.  XII  -  32 
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Chaplin,  5  Exch.  243;  Quarman  v.  Burnett,  6  M.  &  W.  499; 
Reedie  v.  L.  &  N.  W.  R'y  Co.,  4  Exch.  244;  Daniels  v.  Potter, 
4  Car.  &  P.  262;  Dixon  v.  Bell,  5  M.  &  S.  198;  Jay  v.  Whit- 
field,  4  Bing.  644;  Lygo  v.  Newbold,  9  Exch.  302;  and  Gardner 
t/.  Grace,  i  Fost.  &  Finl.  359.  The  cases  of  Waite  v.  N.  E.  R'y 
Co.,  5  Jurist,  936;  Hughes  v.  Macfie,  2  Hurl.  &  Colt.  748; 
Singleton  v.  Eastern  Counties  Railway  Co.,  7  C.  B.  N.  S.  (97 
Eng.  Com.  L.)  287;  and  Mangan  v,  Atherton,  L.  R.,  i  Ex.  239, 
relied  upon  as  shaking  the  authority  of  Lynch  v,  Nurdin,  supra, 
are  not  so  to  be  construed  (i).     The  case  of  Waite,  supra,  was 

I.  See  the  English  cases  cited  in  the  pany  ihem,  is  not  liable  for  any  injury 

opinion  in  the  case  at  bar,  abstracts  of  caused  to  a  third  party  by  negligent 

which  are  given  in  the  following  note:  driving  or  carelessness  of  the  person  so 

In  RiGBY  V,  Hewitt,  5  Exch.  240,  it  hired,  even  although  he  has  selected 
appeared  that  the  plaintiff  was  a  pas-  that  person  from  among  the  servants 
senger  on  an  omnibus,  which  was  rac-  usually  employed  by  the  job  master  for 
ing  with  the  defendant's  omnibus,  and  that  purpose.  A  person  hiring  job 
in  trying  to  avoid  a  cart,  a  wheel  of  the  horses  and  a  driver  may,  however^ 
defendant's  omnibus  came  in  contact  in  such  case  render  himself  liable  by 
with  the  step  of  the  omnibus  on  which  his  own  conduct,  such  as  directing  the 
the  defendant  was  driving,  which  servant  to  drive  in  a  particular  man- 
caused  the  latter  to  swing  towards  the  ner,  which  caused  the  injury;  but  this 
curb-stone,  and  the  speed  rendering  it  is  not  in  respect  of  the  general  relation, 
impossible  to  pull  up,  the  seat  on  which  of  master  and  servant, 
the  plaintiff  sat  struck  a  lamp-post.  In  Reedie  v,  London  &  N.  W.  Rail- 
and  he  was  thrown  off:  Held,  that  the  way  Co.,  4  Exch.  244,  the  facts  were: 
jury  was  properly  directed  that  the  A  railway  company  contracted,  under 
plaintiff  was  not  disentitled  to  recover  seal,  with  certain  persons  to  malce  a 
merely  because  the  omnibus  on  which  portion  of  the  line,  and  by  the  contract 
he  sat  was  driving  at  a  furious  rate,  reserved  to  themselves  the  power  of 
and  that  the  collision  took  place  from  dismissing  any  of  the  contractor's 
the  negligence  of  the  defendant's  omni-  workmen  for  incompetency.  The 
bus,  so  that  the  other  omnibus  was  not  workmen,  in  constrncting  a  bridge 
In  fault  in  not  endeavoring  to  avoid  the  over  a  public  highway,  negligently 
accident,  and  that  the  defendant  was  caused  the  death  of  a  person  passing 
liable.  beneath,  along  the  highway,  by  allow. 

In  Greenland  :^.  Chapun,  5  Exch.  ing  a  stone  to  fall  upon  him:  Held, 
243.  it  was  held  that  a  person  who  is  that  the  company  was  not  liable,  and 
guilty  of  negligence  and  thereby  pro-  that  in  such  case,  the  terms  of  the  con- 
duces injury  to  another,  cannot  set  up  tract  in  question  did  not  make  any 
as  a  defense,  that  part  of  the  mischief  difference. 

would  not  have  arisen  if  the  person  in-        In  Daniels  v.  Potter,  4  C.  &  P.  362. 

jured  had  not  himself  been  guilty  of  it  was  held  that  a  tradesman  is  also 

some  negligence.  bound  to  take  reasonable  care  that  an 

In  Quarman  v,  Burnett,  6  M.  &  W.  appliance,  fixed  by  another,  is  so  placed 

499.   it   was  held   that   a  person   who  and   secured   as  that,  under  ordinary 

drives  in  his  own   carriage   with  job  circumstances,  it   will  not  fall  down; 

horses  and  a  driver  hired   to  accom*  but  if  the  tradesman  has  so  placed  and 
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put  upon  the  footing  of  a  "contract."  In  the  Singleton  case, 
supra^  both  judges  say  "there  was  no  negligence  "  on  the  part 
of  defendant.  The  cases  of  Hughes  v,  Maciie,  supra,  and  Man- 
gan  V.  Atherton,  supra^  come  clearly  within  the  description,  above 

suggested,  of  cases  where  the  result  could  not  reasonably  be 
expected  or  anticipated.     In  all  of  them  the  adjudications  might 

secured  it,  and  a  wrong-doer  throws  it  way  Co.,  5  Jurist,  N.  S.  936,  it  appeared 

over,  the  tradesman  will  not  be  liable  that  a  child,  five  years  old,  was  in  the 

for  any  injury  occasioned  by  it.  care  of  his  grandmother,  at  a  station 

In  Dixon  v,  Bbll,  5  M.  &  S.  198,  it  of  a  railway  company.  For  the  pur- 
was  held  that  the  law  requires  of  per-  pose  of  going  by  it,  she  purchased  a 
sons  having  in  their  custody  instru-  ticket  for  herself  and  one  for  him. 
mentsof  danger,  that  they  should  keep  In  crossing  the  line  to  be  ready  for  the 
them  with  the  utmost  care;  therefore,  train,  they  were  knocked  down  by  a 
where  a  defendant,  being  possessed  of  goods  train.  The  jury  found  that 
a  loaded  gun,  sent  a  young  girl  to  there  was  negligence  in  the  servants  of 
fetch  it,  with  directions  to  take  the  the  company,  and  in  the  grandmother: 
priming  out,  which  was  accordingly  Held,  that  the  child  was  so  identified 
done,  and  damage  accrued  to  the  plain-  with  his  grandmother  that,  by  reason 
tiff's  son,  in  consequence  of  the  girl's  of  her  negligence,  an  action  in  his 
presentinir  the  gun  at  him,  and  draw-  name  could  not  be  maintained  against 
ing  the  trigger,  when  the  gun  went  off,  the  company. 

it  was  held,  that  the  defendant  was        In  Hughes  v.  Magpie,  a  H.  &  C.  744, 

liable  to  damages  in  an  action  upon  it  was  held  that  contributory  negligence 

the  case.  by  an  infant  has  the  same  effect  in 

In  Lygo  V,  Newbold,  9  Exch.  302,  disentitling  him  to  maintain  an  action 

the  facts  were:    The  plaintiff,  a  person  as  in  the  case  of  an  adult.     The  facts 

of  full  age,  contracted   with   the    de-  in    the    case    were:     The   defendants 

fendant  to  carry  goods  for  her  in  his  were  owners  of  a  warehouse,  in  front 

cart.     The  defendant  sent  his  servant  of  which   was  a  cellar    in    a    public 

with  the  cart,  and  the  plaintiff,  by  the  street.     The  opening  of  the  cellar  was 

permission  of  the  servant,  but  without  covered  with  a  flap  or  lid,  which  the 

the  defendant's  authority,  rode  in  the  defendants  raised  and  leaned  against  a 

cart,  with  her  goods.    On  the  way,  the  wall  when  they  wanted  access  to  the 

cart  broke  down,  and  the  plaintiff  was  cellar.     While  it  was  leaning  against 

thrown     out    and     severely    injured:  the  wall,  a  young  child,  who  had  been 

Held,   that  as  the  defendant  had  not  warned  not  to  meddle  with  it,  climbed 

contracted  to  carry  the  plaintiff,  and  as  upon   it,   and  caused  it  to  fall   upon 

she  had  ridden  in  the  cart  without  his  himself,  and  he  was  injured   by   the 

authority,  he  was  not  liable  for  the  per-  fall:     Held,  that  the  defendants  were 

sonal  injury  she  had  sustained.  not  liable  for  the  injury. 

In    Gardner    v,    Grace,  i  Fost.  &        In  Singleton  v.  Eastern  Counties 

Finl.  359,  it  was  held  that  contributory  Railway  Co.,  7  C.  B.,  N.  S.,  287.  where 

negligence  does  not  disentitle  an  in-  a  child,  three  years  and  a  hilf  old, 

fant  to  recover  for  an  injury  sustained,  strayed  upon  a  railway,  and  had  its  leg 

otherwise  than  where  such  injury  is  cut  off  by  a  passing  train,  it  was  held, 

occasioned  entirely  by  the  negligence  that  in  the  absence  of  any  evidence  ta 

of  the  infant.  show  that  the  child  got  there  through 

In  Waite  V,  North  Eastern  Rail-    neglect  or  default  on  the  part  of  the 
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well  have  been  placed  upon  the  ground  that  the  injury  was  not 
the  legitimate  consequence  of  defendant's  negligence,  but  of 
some  extraneous  cause. 

In  this  country  the  cases  are  conflicting.  The  law  of  imputed 
negligence  is  denied  by  the  courts  of  Connecticut,  Vermont  and 
Pennsylvania;  and  it  is  admitted,  in  a  more  or  less  qualified 
sense,  by  the  courts  of  Massachusetts,  New  York,  Indiana  and 
Illinois. 

The  Massachusetts  cases  relied  upon  by  counsel  for  plaintiff  in 
error  are  Holly  v.  Gas  Co.,  8  Gray,  123;  and  Wright  v.  Street 
Railway  Co.,  4  Allen,  283.  In  the  first-named  case,  the  court 
deny  the  child's  right  of  action,  expressly  on  the  ground  that  the 
injury  was  not  a  legitimate  result  of  the  defendant's  negligence, 
but  was  occasioned  by  the  act  of  the  father.  In  the  last-named 
case,  there  is  no  definite  proof  as  to  the  character  of  defendant's 
negligence,  but  the  court  lay  down  in  general  terms  the  rule 
contended  for,  basing  its  authority  upon  the  case  of  Holly  v. 
Gas  Co.,  suprUy  adding,  however,  that  the  contrary  is  the  law  in 
England,  and  in  Pennsylvania,  Connecticut  and  Vermont. 

The  New  York  cases  relied  upon  are:     Hartfield  z/.  Roper,  21 
Wend.  615;  and  Lehman  v.  City  of  Brooklyn,  29  Barb.  234  (i). 
In  both,  the  court  declare  that  the  defendant  was  guilty  of  no 
negligence,  and  place  the  decision  upon  that  ground.     Anything, 
therefore,  said  by  the  court  on  the  subject  of  concurring  negligence 

company,  the    company   was   not   re-  the  act  of  the  plaintiff  and  the   boy 

sponsible  for  the  injury.  who  turned  the  handle. 

In    Mangan   v.   Atherton,  L.   R.  i 

Exch.  239    the   facts  were:    The  de-  i.  See  these  cases  reported  with  the 

fendani   exposed   in  a  market  place  a  New  York  cases,  in  this  volume  of  Am. 

machine  for  crushing  oil  cake,  without  Neg.  CAS.,tfff/^. 

the  handle  being  fastened,  or  its  being  On  the  New  York  doctrine  of  Im- 

thrown  out  of  gear  or  in  the  care  of  puted    Negligence,    see    Hartfield    v. 

any  person.     The  plaintiff,  a  boy  four  Roper,  2X  Wend.  615,  reported  in  this 

years  old,  on   returning  from  school,  vrolume,  293,    ante^    to    which    is    ap- 

under  the  care  of  his  brother,  who  was  pended  a  note  on  the  same,  in  which 

seven  years  old,  stopped,   with  other  are  reviewed  the  authorities  following 

boys,  at  the  machine,  and  while  one  of  and  rejecting  ihe  ruling  laid  down  in 

them  was  turning  the  handle,  put  his  that  well-known  case, 

fingers  in  the  cogs  of  the  wheels,  on  See  also  the  Pennsylvania  cases  cited 

being  told  by  his  brother  to  do  so,  and  in   the  case   at   bar   reported    in   this 

three    of    his    fingers    were    crushed:  volume, /^j//  and  the  other  authorities 

Held,    that    the    defendant    was    not  cited  are  reported  with  their  respective 

liable,  as  there  was  no  negligence  on  states  in  vols,  it  and  12  Aif.  Neg.  Cas. 
his  part,  and  the  injury  was  caused  by 
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€ouId  only  have  the  force  of  a  dictum.  In  the  former  case, 
where  a  child  had  been  run  over  by  a  sleigh,  while  sitting  unob- 
served upon  a  road  in  the  country,  the  court  say  that  if  it  had 
happened  upon  a  street  in  a  village  or  city,  it  would  have  been 
the  duty  of  the  driver  to  **look  out"  for  such  accidents,  because 
they  are  to  be  "expected  "  there;  but  that  such  is  not  the  case 
in  the  country.  In  the  latter  case,  where  a  child  was  drowned  in 
a  well,  the  court  expressly  say  that  there  was  no  proof  of  negli- 
gence in  the  city  authorities.  And  it  would  seem  that  in  an 
important  New  York  case,  not  cited  by  counsel  (Lannen  v.  Albany 
Gas  Light  Co.,  46  Barb.  264),  the  doctine  of  imputed  negligence 
is  denied. 

The  cases  in  Illinois  are:  City  of  Chicago  7/.  Major,  18  III 
360;  Ross  et  al,  v.  Innis,  26  111.  259,  and  City  of  Chicago  v. 
Starr's  Adm'r,  42  111.   174. 

The  case  against  Major  was  this:  A  small  child,  straying  some 
distance  from  home  unprotected,  fell  into  a  tank,  which  had 
been  left  open  near  the  sidewalk.  The  child  was  allowed  to 
recover,  the  court  placing  its  opinion  upon  the  ground  that  '*a 
large  majority  of  children  living  in  cities  depend  upon  the  daily 
labor  of  their  parents  for  subsistence,''  and  the  parents  are 
"unable  to  employ  nurses  "  to  watch  and  control  them.  The 
court  say  that  it  is  not  true  "that  every  time  a  child  steps  into 
the  street  unattended  the  mother  is  guilty  of  such  negligence  as 
would  authorize  the  city  to  set  traps  and  pitfalls  for  *it.'  " 

In  The  City  of  Chicago  v,  Starr's  Adm'r,  42  111.  174,  which  is 
much  relied  upon  in  support  of  this  doctrine,  the  above  language 
in  Chicago  v.  Major,  supra,  is  quoted  by  the  court,  with  the 
remark,  "we  agree  with  every  word  of  this."  The  case  was  an 
action  by  the  administrator  of  a  child,  who  had  been  killed  by 
the  falling  of  a  heavy  counter,  which  had  been  placed  upon  its 
edge,  leaning  against  a  fence,  on  the  border  of  the  sidewalk,  so 
as  slightly  to  obstruct  the  walk,  but  not  so  as  to  be  at  all  danger- 
ous  to  passengers  upon  the  walk.  The  child  had  wandered  unpro- 
tected a  long  distance  from  home,  and  by  climbing  upon  the 
counter,  caused  it  to  fall,  thereby  occasioning  the  death  of  the 
child.  The  only  fault  of  the  city  was  in  permitting  the  counter 
to  remain  to  the  obstruction  of  the  sidewalk.  There  was  nothing 
in  the  case  to  show  that  the  city  officers,  whose  duty  it  was  to 
remove  the  counter,  could  have  reasonably  "anticipated"  any 
such  serious  casualty,  or  any  evil  beyond  the  simple  inconvenience 
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to  travel,  as  the  possible  ** consequence**  of  their  omission; 
and  it  is  upon  this  ground,  mainly,  that  the  court  place  their 
decision  against  the  plaintiff's  right  to  recover.  The  court  say, 
among  other  things:  "But  while  this  counter  was  an  obstruc- 
tion, it  was  certainly  but  a  very  slight  one.  *  *  *  During 
the  two  or  three  weeks  it  remained  upon  the  sidewalk,  it  probably 
never  occurred  to  any  one  who  saw  it  that  human  life  or  limb 
would  be  jeopardized  by  its  presence  there.  • '  *  *  *  The  most 
prudent  and  cautious  persons  would  not  have  anticipated  such 
an  accident.  *  *  *  The  degree  of  negligence  is  not  to  be 
judged  of  by  a  single  accident.  *  *  *  The  question  is, 
rather,  what  would  have  been  the  course  of  a  prudent  person 
prior  to  the  accident.  *  *  *  What  would  a  prudent  person 
have  thought  of  the  liability  to  cause  the  injury." 

In  the  case  of  Rossr/  aL  v.  Innis,  26  111.  259,  where  a  recovery 
was  denied  to  an  adult  for  injuries  received  while  improperly 
attempting  to  pass  under  a  car,  which  had  been  carelessly  left 
standing  upon  the  street  in  the  night  season,  the  court  go  out  of 
the  case  to  say:  "And  whilst  the  company  were  guilty  of  such 
negligence  as  would  have  rendered  them  liable  for  injury  to  a 
child,  yet  the  deceased,  being  an  adult,  must  be  presumed  to  be 
endowed  with  sufficient  reason  to  enable  him  to  exercise  ordinary 
prudence." 

In  the  two  cases  decided  in  Indiana  (P.,  F.  &  C.  R.  R.  Co.  v. 
Vining,  27  Ind.  513,  and  L.  &  I.  R.  R.  Co.  2k  Huffman,  28  Ind. 
287),  the  existence  of  the  rule  contended  for  seems  to  be  taken 
for  granted,  but  the  facts  in  regard  to  the  negligence  of  the 
defendant  are  not  definitely  shown. 

In  the  cases  in  Connecticut  and  Vermont  (Birge  v.  Gardiner, 
19  Conn.  507;  Daley  v.  N.  &  W.  R.  R.  Co.,  26  Conn.  358,  and 
Robinson  7/.  Cone,  22  Vt.  213),  the  doctrine  is  squarely  denied. 

The  same  is  also  true  of  the  Pennsylvania  cases  (Penn.  R.  R. 
Co.  V.  Kelly,  7  Pa.  St.  372;  Rauch  v,  Lloyd,  31  Pa.  St.  358;  P. 
&  R.  R.  R.  Co.  V,  Spearen,  47  Pa.  St.  300;  Glassey  v.  Heston- 
ville,  etc.,  57  Pa.  St.  172,  and  N.  P.  R.  R.  Co.  v.  Mahoney,  57 
Pa.  St.  187),  unless  there  may  be  some  doubt  (and  we  think 
there  need  be  none)  as  to  the  case  of  R.  R.  Co.  v.  Spearen,  47 
Pa.  St.  300.  The  counsel  for  plaintiff  in  error  seem  to  rely  upon 
the  last-named  case,  and  ask  us  to  examine  it  carefully.  We 
have  done  so,  but  fail  to  see  that  it  supports  them.  **The  case 
is/'  says  the  court,  in  delivering  its  opinion,  "simply  that   of  a 
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little  thoughtless  child  running  suddenly  to  cross  before  an 
engine,  at  a  place  where  the  engineer  would  not  expect  it,  and 
being  knocked  down  before  the  engine  could  ordinarily  be 
stopped,  »  »  *  and  where  the  disputed  fact,  whether  the 
engine  whistled  before  it  came  to  the  crossing ' '  (which  was  near 
by,  but  had  already  been  passed)  "could  not  have  had  anything 
to  do  in  causing  the  injury."  Indeed,  the  case  was  decided, 
substantially,  upon  the  ground  that  the  company  was  guilty  of 
no  negligence  contributing  to  the  injury.  Yet  the  court  are  care- 
ful to  say,  ''it  is  a  hard  rule  that  would  hold  a  child  of  five  years 
of  age  to  the  same  measure  of  care  and  diligence  which  is 
required  of  adults.'*  • 

In  Rauch  z/.  Lloyd,  31  Pa.  St.  358,  the  evidence  showed  that 
the  plaintiff,  a  child  of  tender  years,  unattended,  attempted  to 
pass  under  a  car  wrongfully  left  standing  upon  the  street,  and 
was  injured  by  the  starting  of  the  car.  The  court  held  that 
although  the  attempt  to  pass  under  the  car  would  have  been 
recklessness  and  concurring  negligence  in  an  adult  such  as  to 
prevent  a  recovery,  it  was  not  such  in  the  child.  The  same  doc- 
trine was  held  in  Penn.  R.  R.  Co.  z/.  Kelly,  31  Pa.  St.  372. 

The  most  recent  cases  on  the  subject  are  the  above-named 
cases,  in  57  Pa.  St.  In  the  former,  Glassey  v.  Hestonville,  p. 
172,  the  court  holds  that  a  father,  guilty  of  negligence  con- 
tributing to  the  injury,  will  be  denied  his  action  for  the  injury  to 
the  child ;  and  the  court  approves  the  decision  made  in  a  former 
case  (Smith  v.  O'Connor,  12  Wright,  223),  to  the  same  effect. 
The  court  says:  "Although  an  infant  of  tender  years  may 
recover  against  a  wrong-doer,  for  an  injury  which  was  partly 
caused  by  his  own  imprudent  act,  an  adult  father  cannot." 

But  the  most  important  case  to  be  considered  is  that  of  N.  P. 
R.  R.  Co.  z/.  Mahoney,  p.  187.  It  is  important,  because  it  is 
elaborately  argued  and  considered,  and  because  it  is  almost  iden- 
tical with  the  case  at  bar.  The  plaintiff  was  a  child  of  four  years, 
who  had  been  run  over  by  an  engine  and  tender,  passing,  with 
the  tender  in  front,  slowly  through  a  street  in  the  vicinity  of 
several  schools.  The  child  was  unattended,  but  its  aunt,  in 
»  attempting  to  rescue,  was  guilty  of  negligence  which  con- 
tributed  to  the  accident  resulting  in  her  death  and  the  injury  to 
the  child.  The  fault  of  the  railroad  company  consisted  in  so 
piling  the  wood  upon  the  tender  as  to  obstruct  the  engineer's 
view  ahead,  and  in  the  engineer's  failing  to  look  out,  as  he  might 
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have  done  through  a  window,  upon  the  track,  or  to  place  a  sen- 
tinel on  the  tender.  The  court  held  the  plaintiff  entitled  to 
recover.  In  delivering  the  opinion  the  District  Court,  among 
other  things,  says:  **If,  however,  this  was  an  action  by  the 
father  to  recover  damages  for  the  death  of  the  child,  a  very  differ- 
ent question  would  be  presented.  It  would  probably  be  held 
that  it  was  negligence  to  suffer  an  infant  to  be  on  the  streets 
without  a  care-taker,  and  he  could  not  hold  the  defendants 
responsible,  whether  he  had  appointed  a  care-taker  who  was 
negligent,  or  left  the  child  to  roam  at  large  without  one.  To  a 
child  of  plaintiff's  years  no  contributory  negligence  can  be  imputed. 
*  *  *  She  is  not  precluded  from  recovery  against  one  joint  tort- 
feasor by  showing  that  others  have  borne  a  share  in  it,'*  This 
opinion  was  fully  approved  and  the  judgment  affirmed  in  the 
Supreme  Court. 

The  foregoing  are  all  the  leading  authorities  on  the  subject. 
Upon  careful  review  of  them,  we  are  inclined  to  follow  those  where 
the  principle  of  imputed  negligence  has  been  denied.  It  follows, 
of  course,  that  there  is  no  error  in  this  judgment.  Indeed,  it 
seems  to  us  the  same  result  must  be  reached  in  the  present  case, 
whether  the  principle  contended  for  be  adopted  or  rejected. 
The  injury  here  was  within  the  ordinary  and  probable  sequence 
of  events,  a  result  of  the  defendant's  negligence.  It  might 
reasonably  have  been  anticipated.  There  was  danger  of  its  hap- 
pening, such  as  an  ordinarily  careful  and  prudent  person  might 
have  apprehended,  and  would  be  likely  to  apprehend,  as  a  pos- 
sible result  of  any  relaxation  of  vigilance  and  care. 

As  to  the  fact  of  negligence,  we  are  concluded  by  the  finding 
of  the  jury.  There  was  evidence  tending  to  show  that  no 
whistle  or  bell  was  sounded,  and  we  cannot  say,  with  that  cer- 
tainty which  justifies  us  in  setting  aside  the  verdict  of  the  jury, 
that  they  were  wrong  in  so  finding.  The  failure  of  the  brakeman 
to  keep  a  lookout  upon  the  track  is  expressly  found  by  the  jury, 
and  is  not  denied.  Under  the  circumstances,  this  was  a  clear 
omission  of  duty.  He  was  a  man,  and  the  parties  upon  the 
track  were  children.  His  experience  and  supposed  skill  enabled 
him  to  know  and  appreciate,  better  than  the  girls  could,  the 
danger  of  the  situation,  and  the  means  necessary  to  avoid  it. 
He  may  fairly  be  presumed  to  have  known  the  time  of  the 
express  train,  and  the  effect  of  the  noise  it  would  make,  and  of 
the  curiosity  it  might  excite  among  children  and  other  persons 
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upon  or  near  the  tracks.  Under  such  circumstances,  involving 
danger  to  human  life,  it  is  only  the  common  dictate  of  humanity 
to  say  that  a  high  degree  of  caution  should  be  required,  and 
that  any  relaxation  of  it  is  negligence.  Perhaps  we  ought  not 
to  say,  in  a  case  like  the  present,  that  it  amounts  to  censurable 
or  gross  negligence.  We  are  all  liable  at  times  —  the  very  best 
and  most  prudent  of  men  are  —  to  lapse  and  become  forgetful,  not 
only  of  danger  to  others,  but  also  of  danger  to  themselves.  It 
is  human  to  err,  and  the  lives  of  the  best  of  us  are  full  of  errors. 
But  the  errors  of  each  should  be  made  to  fall  upon  himself  rather 
than  upon  others;  and  where  that  cannot  otherwise  be  effected, 
the  law  wisely  and  justly  requires  from  the  party  at  fault  a  fair 
and  adequate  compensation  to  the  innocent  party  aggrieved. 

We  think,  therefore,  upon  any  view  of  the  law  of  this  case, 
that  there  was  no  error  in  the  proceedings  of  the  court  below ; 
and,  for  the  reasons  already  assigned,  we  are  constrained  to  place 
our  decision  upon  the  broad  ground  that  an  infant  cannot  be 
deprived  of  his  action  against  a  wrongdoer,  by  reason  of  the 
concurring  fault  of  a  third  person. 

Judgment  affirmed.  Day,  Ch.  J.,  and  Brinke^HOFF,  Scott 
and  White,  JJ.,  concurred. 

CHILD  INJURED  BY  BACKING  TRAIN  AT  CROSSING  — 
PLEADING  —  CONTRIBUTORY  NEGLIGENCE  —  TRAIN 
BLOCKING  CROSSING  — CLIMBING  OVER  CARS  — QUES- 
TION FOR  JURY.  —In  LAKE  ERIE  db  WESTERN  R.  R.  CO.  v. 
MACKEY,  53  Ohio  St.  370  (1895),  child  injured  by  backing  train  at 
crossing,  judgment  for  plaintiff  below  was  affirmed,  the  syllabus  by 
the  court  stating  the  case  as  follows: 

''i.  It  is  not  error  for  a  reviewing  court  to  refuse  to  treat  as  part 
of  a  bill  of  exceptions  a  deposition  claimed  to  be  the  identical 
deposition  given  in  evidence  at  the  trial,  where  such  deposition  is 
attached  to  the  bill  only  by  being  placed  between  the  pasteboard 
back  and  the  stenographer's  report  (although  held  with  sufficient 
tenacity  to  retain  its  place),  and  not  marked  as  an  exhibit,  nor 
identified  by  either  the  trial  judge,  nor  the  stenographer,  nor  by 
any  one. 

"2.  Where  a  petition  in  an  action  against  a  railroad  company  for 
personal  injuries  charges  that  defendant  negligently  and  unlawfully 
stopped  a  freight  train  across  a  public  highway  for  a  period  of  more 
than  live  minutes,  and  that  while  plaintifif,  after  the  expiration  of 
that  period,  was  attempting  to  cross  the  street  between  the  cars, 
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defendant,  withoat  warning,  wrongfully  and  negligently  backed  the 
train,  causing  plaintiff's  injuries,  such  two  charges  of  negligence  are 
not  separable  in  the  sense  that  one  only  would  be  the  proximate 
cause  of  the  injury;  taken  together  they  constitute  a  sufficient 
allegation  of  negligence  as  against  a  general  demurrer. 

•*3.  A  child  of  nine  years  of  age  is  not  guilty  of  negligence  if  he 
exercises  that  degree  of  care  which,  under  like  circumstances,  would 
reasonably  be  expected  from  one  of  his  years  and  intelligence. 
Whether  he  used  such  care  in  a  particular  case  is  a  question  for  the 
jury.  And  even  though  the  petition  might,  if  the  plaintiff  were  an 
adult,  be  construed  as  disclosing  contributory  negligence,  an  aver- 
ment that  the  plaintiff  was  at  the  time  a  child  of  nine  years  of  age, 
and  of  immature  experience  and  judgment,  is  sufficient  to  rebut  the 
presumption  of  contributory  negligence. 

"4.  Where,  in  such  case,  the  evidence  at  the  trial  tends  to  show 
that  a  freight  train  has  been  permitted  to  stand  across  a  public 
street  beyond  the  period  of  five  minutes,  to  the  hindrance  or 
inconvenience  of  travel  thereon,  in  violation  of  section  6980,  Revised 
Statutes,  and  persons  rightfully  on  the  street  are  passing  between 
the  cars  of  the  train,  it  becomes  a  question  for  the  jury  whether  or 
not  it  is  negligence  for  the  company's  servants  to  move  the  train 
without  giving  warning  of  their  intention  to  do  so. 

"5.  Whether,  under  such  circumstances,  a  child  of  nine  years 
who  attempts  to  cross  and  in  doing  so  climbs  upon  the  coupling  of 
a  car,  is  a  trespasser  or  not,  is  a  question  for  the  jury. 

**6.  It  is  also  a  question  for  the  jury  whether  or  not  the  mere 
presence  of  the  train  is  to  be  taken  as  notice  to  such  child  that  the 
train  is  likely  to  be  moved  at  any  time." 

On  the  point  decided  as  per  paragraph  2  of  the  syllabus,  the  court 
(per  Spear,  J.)  said:  "It  is  insisted  that  the  petition  fails  to  state 
a  cause  of  action,  and  that  the  trial  court,  therefore,  erred  in  over- 
ruling a  general  demurrer  to  that  pleading.  The  criticisms  are  that 
there  is  no  averment  that  the  train  was  unnecessarily  detained  on 
the  crossing:  that  the  allegations  of  negligence  are  mere  epithets, 
and  not  a  statement  of  the  omission  of  any  duty,  and  that  the  pre- 
sumption of  contributory  negligence  arising  from  the  facts  stated  is 
not  overcome  by  proper  averments.  Omitting  formal  parts,  the 
petition  alleges,  in  substance,  that  the  plaintiff  was  a  minor,  of  the 
age  of  nine  years;  that  defendant's  track  through  the  village  of 
Coldwater  intersects  and  crosses  Main  street  at  grade;  that  Main 
street  is  a  common  thoroughfare  and  highway,  the  principal  street 
of  said  village,  and  the  point  of  junction,  both  a  public  highway  and 
street    crossing,    necessarily   much    used    and    frequented    by   the 
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public.  On  June  5,  1890,  the  defendant  did  negligently  and  unlaw- 
fully,  and  without  due  care  on  the  part  of  the  servants  of  said 
•defendant  in  charge  thereof,  leave  a  long  train  of  freight  cars 
attached  to  a  locomotive,  standing  upon  and  over,  obstructing  and 
blocking  said  crossing  for  a  period  of  more  than  five  minutes,  with- 
out £^y  attention  to  said  crossing  or  the  consequence  to  the  con- 
venience or  life  and  limb  of  persons  having  occasion  to  pass  such 
obstruction.  That  at  the  time  aforesaid,  during  the  hour  of  noon 
of  said  day,  while  said  train  was  so  unlawfully  standing  on  said 
crossing,  the  plaintiff,  a  child  of  tender  years  and  immature  experi- 
ence and  judgment,  was  lawfully  passing  along  said  street,  going  to 
a  point  beyond  said  crossing  on  Main  street.  When  arriving  at 
«aid  crossing  and  in  full  view  of  the  engineer's  position,  and  in  full 
view  of  any  servant  being  on  the  lookout  or  keeping  watch  over  said 
train,  he  found  said  crossing  so  obstructed  and  blocked  by  said 
defendant's  train;  that  after  remaining  at  said  crossing  for  more 
than  five  minutes,  and  receiving  no  warning,  plaintiff,  in  full  view 
of  the  engineer's  proper  position,  and  within  the  knowledge  of 
ordinary  prudence  of  defendant's  servants,  attempted  to  pass  over 
and  cross  such  obstruction.  While  so  passing  over  said  cars,  defend- 
ant's servants,  without  any  care  or  attention  to  said  crossing,  or  the 
consequence  to  any  one  attempting  to  pass  such  unlawful  obstruc- 
tion, without  due  care,  without  signal,  without  notice,  without  warn- 
ing, did  then  and  there  imprudently,  carelessly,  negligently  and 
wrongfully  start  said  cars  suddenly  and  violently  backward,  whereby 
said  plaintiff's  right  foot  was  caught  between  the  couplings  of  two 
cars,  and  the  injury  followed. 

**If  the  action  were  to  recover  the  penalty  prescribed  by  section 
4748,  Revised  Statutes,  or  to  recover  damages  arising  to  any  person 
by  reason  alone  of  obstruction,  it  would  be  necessary  to  aver  that 
the  obstruction  was  continued  unnecessarily,  for  that  condition  is 
incorporated  in  the  statute.  But  section  6890,  Revised  Statutes, 
which  provides  that  *  any  person  who  permits  any  car  or  locomotive 
of  which  he  has  charge  to  remain  upon  or  within  thirty  feet  of  the 
center  or  across  any  public  road,  street  or  alley,  for  a  period  longer 
than  five  minutes  *  *  *  shall  be  fined,'  etc.,  does  not  impose 
the  requirement  of  showing  that  the  cars  were  so  permitted  to 
remain  unnecessarily,  and  the  language  quoted  clearly  implies  the 
duty  to  remove  the  obstruction,  after  the  lapse  of  five  minutes. 
Notice  of  this  statute  being  taken,  the  neglect  of  duty  is  implied 
from  the  statement  of  the  fact  of  continued  obstruction.  So  con- 
strued, the  petition  makes  a  case  of  violation  of  duty,  and  this,  with 
the  averment  that  the  act   was  neglig:ently  done  and  the  further 
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allegation  that  the  starting  of  the  cars,  by  which  the  injury  was 
immediately  caused,  was  done  negligently,    without  warning  and  ' 

wrongfully,  we  think  is  sufficient  charge  of  negligence  as  against  a 
general  demurrer.  The  general  rule  is  that  allegations  which 
adequately  state  the  facts  of  negligence  are  sufficient  to  constitute 
a  good  pleading."  ♦  ♦  *  (Marsh  &  Loree,  W.  E.  Hackendorn 
and  John  B.  Cockrum,  appeared  for  plaintiff  in  error;  Robert  L. 
Mattingly,  Patrick  £.  Kenney  and  Edgar  B.  Kimkead,  for 
defendant  in  error). 

CHILD  RUN  OVER  AND  KILLED  ON  RAILROAD  TRACK 
—  STATUTORY  ACTION  —  BENEFICIARIES  —  PLEADING 
AND  PRACTICE.  —  In  WOLF,  Adm'R,  V.  LAKE  ERIE  <&  WEST- 
ERN RAILWAY  CO.,  55  Ohio  St.  517  (1896),  child,  fourteen  months 
old,  wandering  on  railroad  track,  and  run  over  and  killed  by  train, 
the  questions  turned  on  the  statutory  right  of  recovery  and  the 
interest  of  the  beneficiaries,  the  syllabus  by  the  court  stating  the 
case  as  follows: 

"i.  In  actions  in  the  name  of  an  administrator,  under  sections 
6134  and  6135,  Revised  Statutes,  the  administrator  is  a  mere  nomi- 
nal party,  having  no  interest  in  the  case  for  himself  or  the  estate  he 
represents,  and  such  actions  are  for  the  exclusive  benefit  of  the 
beneficiaries  in  said  sections  named. 

"2.  In  arriving  at  the  total  amount  of  damages,  in  such  cases,  the 
jury  should  consider  the  pecuniary  injury  to  each  separate  bene- 
ficiary not  found  guilty  of  contributory  negligence,  but  the  verdict 
should  be  for  a  gross  sum,  not  exceeding  $10,000. 

"3.  In  such  actions,  the  defense  of  contributory  negligence  is 
available  as  against  such  beneficiaries  as,  by  their  negligence,  con- 
tributed to  the  death  of  the  deceased,  but  the  contributory  negli- 
gence of  some  of  the  beneficiaries  will  not  defeat  the  action  as  to 
ofhers  who  were  not  guilty  of  such  negligence." 

The  statement  of  facts  in  the  of&cial  report,  which  sufficiently 
states  the  case,  is  as  follows: 

'*Error  to  the  Circuit  Court  of  Mercer  County. 

"The  deceased,  Tony  Meyer,  aged  fourteen  months,  the  son  of 
George  Meyer  and  Viola  V.  Meyer,  was  killed  by  a  train  on  the 
Lake  Erie  and  Western  Railroad,  on  the  91  h  day  of  September, 
1893.  Thereupon  Amos  Wolf  was  appointed  administrator  of  his 
estate,  and  brought  an  action  against  the  railroad  company,  seeking 
to  recover  the  sum  of  $1,999  damages  for  the  negligent  killing  of 
said  Tony  Meyer. 

'*The  railroad  company  filed  its  answer,  the  second  defense  being 
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as  follows:  '  For  the  second  ground  of  defense  the  defendant  says: 
That  George  Meyer  and  Viola  V.  Meyer  are  the  only  next  of  kin  of 
Tony  Meyer,  deceased;  that  they  are  the  sole  beneficiaries  of  this 
action.  That  said  George  Meyer  and  Viola  V.  Meyer,  at  the  time 
of  the  alleged  injury  to  their  infant  child,  Tony  Meyer,  lived  in 
and  occupied  a  dwelling  house,  situate  upon  lot  No.  — ,  in  the 
village  of  Celina,  which  said  lot  adjoined  the  right  of  way  of  said 
defendant.  That  on  said  lot  and  along  the  line  of  the  right  of  way 
of  defendant,  at  the  time  of  the  injury  complained  of,  and  for  a 
long  time  prior  thereto,  was  a  good  and  substantial  fence.  That 
on  the  said  9th  day  of  September,  1893,  the  said  George  Meyer  and 
Viola  V.  Meyer,  well  knowing  the  location  of  said  defendant's  rail- 
road, and  defendant's  operation  of  its  trains  thereon,  wilfully  and 
carelessly  left  the  gate  situate  in  said  fence  open,  and  carelessly 
and  negligently  permitted  their  said  infant  child,  Tony  Meyer,  to 
wander  through  said  gateway,  out  to  and  upon  the  defendant's  rail- 
road track,  and  while  said  child  was  so  upon  said  defendant's  rail- 
road track,  and  without  fault  or  negligence  of  the  defendant  or  its 
employees,  said  defendant's  locomotive  ran  upon  said  child,  and 
caused  the  injury  complained  of.  The  defendant  therefore  asks  to 
be  dismissed  with  its  costs.' 

'^Counsel  for  the  administrator  filed  a  motion  to  strike  out  this 
second  defense,  and  by  agreement  of  all  parties,  this  motion  was 
regarded  and  treated  by  the  court  as  a  general  demurrer  to  said 
defense.  The  court  sustained  the  demurrer,  to  which  the  railroad 
company  excepted.  Upon  trial  to  a  jury,  a  verdict  was  returned 
for  the  full  amount  claimed  in  the  petition.  A  motion  was  made 
for  a  new  trial,  and  on  the  hearing  thereof  the  administrator, 
acting  upon  the  suggestion  of  the  court,  remitted  all  above  $1,500, 
and  thereupon  the  court  overruled  the  motion  and  entered  judg- 
ment for  the  sum  of  $1,500,  to  all  of  which  the  railroad  company 
excepted,  and  took  a  bill  of  exception,  containing  all  the  evidence. 

*'The  Circuit  Court  was  of  opinion  that  the  Court  of  Common 
Pleas  erred  in  sustaining  the  demurrer  to  the  second  defense,  and 
that  there  was  no  other  error  in  the  record,  and  for  that  reason 
alone  reversed  the  judgment,  and  proceeding  to  render  such  judg- 
ment upon  the  demurrer,  as  the  Court  of  Common  Pleas  should 
• 

have  rendered,  overruled  said  demurrer  and  remanded  the  case  for  a 
new  trial.  Thereupon  the  administrator  filed  his  petition  in  error 
in  this  court,  seeking  to  reverse  the  judgment  of  reversal  of  the  Cir- 
cuit Court."  The  Supreme  Court  (per  Burket,  J.)  affirmed  the 
judgment,  the  ruling  being  shown  in  the  foregoing  syllabus. 
{TouvELLC  &    Kenney   and    Edgar  B.    Kinkead,   appeared   for 
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plaintiff  in  error;  A.  D.  Marsh,  John  W.  Lores,  W.  E.  Hackedork 
and  John  B.  Cockkum,  for  defendant  in  error.) 

Collision  between  street  car  and  wagon  —  Girl  riding  in  wagon  with 
father  injured —  Imputed  negligence  —  Railroad  liable. 

In  Saint  Clair  Street  R'y  Co.  v.  Eadie,  43  Ohio  St.  91  (1885),  it 
appeared  that  "the  plaintiff  was  a  minor,  aged  sixteen  years,  and 
was  fully  capable  of  taking  reasonable  care  of  herself.  She  was 
lawfully  riding  with  her  father,  who  was  driving  his  own  wagon, 
when  she  was  injured  by  a  collision  between  the  w^gon  and  a 
street  car,  caused  by  the  mutual  and  concurring  negligence  of  a 
street-car  driver  and  her  father,  but  without  any  fault  or  negligence 
on  her  part.  Held^  that  the  negligence  of  her  father  was  not  to  be 
imputed  or  attributed  to  her,  and  did  not  bar  a  recovery  against 
the  street-car  company,  whose  negligence  directly  contributed  ta 
the  injury.  Covington  Transfer  Co.  v,  Kelly,  36  Ohio  St.  86,  12 
Am.  Neg.  Cas.  461,  ante^  followed  and  approved."  Judgment  for 
plaintiff  below  affirmed. 

Boy  riding  on  rear  of  wagon  killed  in  collision  with  street  car  — 
Imputed  negligence. 

Cincinati  Street  R'y  Co.  v.  Wright,  Adm'r,  54  Ohio  St.  181 
(1896),  boy  about  fourteen  years  of  age,  riding  on  rear  of  wagon^ 
without  knowledge  or  invitation  of  driver  of  wagon,  killed  in  col- 
lision between  wagon  and  street  car;  negligence  of  driver  of  wagon 
not  imputable  to  deceased. 

LOOKING  AND  LISTENING  FOR  APPROACHING  TRAINS 
AT  CROSSINGS  — THE  OHIO  RULE. —In  WHEELING  <fe 
LAKE  ERIE  R.  R.  CO.  V.  SUHRWIAR,  22  OhioC.  C.  560,  a  recent 
case  in  the  Ohio  Circuit  Courts  (Sixth  Circuit,  Lucas  county,  Sep* 
tember  term,  1901),  the  rule  as  to  duty  of  travelers  approaching 
crossing  is  stated  in  the  syllabus  by  the  court  (showing  no  require- 
ment to  stop  as  well  as  look  and  listen,  and  that  rule  of  imputed 
negligence  not  applicable  in  Ohio),  as  follows: 

**i.  Under  the  rule  in  Ohio,  a  person  in  the  full  enjoyment  of 
the  faculties,  before  attempting  to  pass  over  a  known  railroad 
crossing,  must  look  and  listen  for  approaching  trains,  but  it  is  not 
the  rule  of  law  in  Ohio  that  one  driving  on  a  highway  and  approach- 
ing a  railroad  crossing  should  stop  and  look  and  listen.  It  may, 
however,  be  a  question  for  the  jury  to  determine  whether  under  the 
particular  circumstances  of  the  case,  ordinary  care  would  require  a 
person  approaching  a  railroad  crossing  to  stop  as  well  as  to  look 
and  listen  for  trains. 
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"2.  The  conduct  of  a  person  who,  in  crossing  a  railroad  track  in 
a  wagon^  finds  himself  before  a  railroad  train,  quickly  approaching 
without  giving  any  warning  signals,  must  be  considered  in  the  light 
of  the  peril  that  he  saw  before  him,  of  the  state  of  mind  that  he 
must  have  been  in,  in  view  of  the  very  few  seconds  of  time  that  he 
had  to  determine  what  would  be  the  best  course  to  pursue;  and  if 
he  exercised  ordinary  care  under  all  the  circumstances,  he  is  not 
guilty  of  contributory  negligence,  although  he  may  not,  in  fact, 
have  done  what  was  the  very  best  thing  to  do  at  the  time. 

"3.  Where  a  person  is  injured  while  riding  on  a  wagon  with 
another,  who  attempts  to  cross  a  railroad  in  the  face  of  an  approach- 
ing train,  and  is  wrecked,  the  negligence  of  the  driver  cannot  be 
imputed  to  such  other  person. 

"4.  A  verdict  for  (10,000  damages  in  a  personal  injury  case, 
rendered  at  the  re-trial  of  the  case,  while  the  verdict  of  the  first 
trial,  in  which  the  judgment  was  reversed  for  error,  was  only  for 
$5,000,  will  not  be  set  aside  as  excessive,  where  the  first  trial  had 
taken  place  a  few  months  only  after  the  injury,  while  the  second 
trial  was  two  years  later,  after  plaintifif's  condition  had  fully 
developed  and  the  result  of  his  injury  could  be  ascertained  with 
practical  certainty,  and  is  of  such  a  nature  that  the  court,  under 
the  circumstances  of  the  case,  could  not  say  that  the  verdict  for 
$10,000  was  excessive." 

A  former  judgment  for  plaintiff  in  the  Suhrwiar  case,  for  $5,000, 
was  affirmed  by  the  Circuit  Court  (see  20  Ohio  C.  C.  558),  but  was 
reversed  by  the  Supreme  Court. 

Collision  at  crossing, 

Pennsylvania  Co.  v.  Morel,  40  Ohio  St.  338  X1883);  driving 
across  track  with  loaded  wagon  and  struck  by  train,  which  he  knew 
was  approaching;  contributory  negligence;  judgment  for  plaintiff 
reversed. 

Cleveland,  Col.,  Cin.,  etc.,  R'y  Co.  t^ .  Schneider,  45  Ohio 
St.  678  (1888);  collision  between  train  and  wagon  at  crossing 
and  driver  of  wagon  killed;  judgment  for  plaintiff  for  $4,000 
affirmed. 

Horse  frightened —  Obstruction  at  crossing. 

Pittsburgh,  Fort  Wayne  &  Chicago  R'y  Co.  v.  Maurer,  21 
Ohio  St.  421  (1871);  plaintiff's  horse,  which  he  was  driving  along 
highway,  becoming  frightened  at  obstruction  at  crossing  and  run« 
ning  away,  causing  wagon  to  be  upset,  and  plaintiff  to  be  injured; 
judgment  for  plaintiff  reversed. 
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Horse  frightened  fy  noise  of  train  at  railroad  bridge. 

Railway  Company  v.  Jump,  50  Ohio  St.  651  (1893);  woman  driv- 
ing along  highway  injured  by  horse  becoming  frightened  at  noise  of 
train  at  railroad  bridge,  and  running  away,  causing  buggy  to  be 
upset;  judgment  for  plaintiff  below  affirmed. 

Walking  on  track  and  struck  by  train. 

Railroad  Co.  v,  Depew,  40  Ohio  St.  121  (1883);  person  walking 
on  railroad  track,  struck  by  train;  contributory  negligence;  judg- 
ment for  plaintiff  reversed. 

Attempt  to  rescue  child  on  track, 

Pennsylvania  Co.  v.  Langendorf,  48  Ohio  St.  316  (1891);  per- 
son injured  in  attempting  to  rescue  child  who  had  fallen  in  front  of 
an  approaching  train;  judgment  for  plaintiff  below  affirmed. 

Person  on  sidewalk  struck  by  horses  of  street  car. 

In  Pendleton  Street  R.  R.  Co.  v.  Shires,  18  Ohio  St.  255  (1868), 
action  for  personal  injuries  in  being  struck  by  horses  attached  to 
defendant's  street  car,  which  being  unhitched  to  pass  over  excava- 
tion, got  out  of  control  of  driver  and  ran  against  plaintiff,  who  was 
walking  along  sidewalk,  judgment  for  plaintiff  was  reversed  for 
erroneous  instruction  as  to  duty  of  defendant  towards  public.  It 
was  held  that  **  while  the  employees  of  a  street- railroad  company 
are  bound  to  the  highest  degree  of  care  and  prudence  in  the  man- 
agement of  teams  attached  to  their  cars,  with  a  view  to  secure  the 
safety  of  their  passenger,  a  different  rule  prevails  in  respect  to  mem- 
bers of  the  general  public,  between  whom  and  the  company  no  rela- 
tion, arising  out  of  contract,  express  or  implied,  exists.  As  to  such 
persons,  the  employees  of  the  company  are  only  bound  to  exercise 
what  amounts,  under  all  the  circumstances  of  the  case,  to  ordinary 
care  and  prudence.*' 

Employee  injured  in  collision. 

In  Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Co.  v.  Hen- 
derson,  37  Ohio  St.  549  (1882),  employee  injured  in  collision  between 
construction  train  and  freight  train,  judgment  for  plaintiff  for  $3,000 
was  affirmed.  The  ruling  is  stated  in  the  syllabus  by  the  court,  as 
follows: 

**  I.  Where  the  superintendent  of  a  railroad  company  has  made  an 
order  as  to  the  management  of  a  particular  train,  which  order  will 
be  reasonable  or  unreasonable,  according  to  the  circumstances  under 
which  it  is  to  be  enforced,  the  question  whether  in  any  particular 
case  such  order  is  to  be  deemed  reasonable  or  unreasonable,  is  a 
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question  of  mixed  law  and  fact,  to  be  determined  by  the  jary  under 
proper  instructions. 

"2.  Where  an  action  is  brought  against  a  railroad  company,  by 
-one  of  its  employees,  to  recover  damages  for  personal  injuries,  sus- 
tained by  the  enforcement  of  an  order  made  by  the  superintendent 
of  the  company,  as  to  the  management  of  a  particular  train,  which 
^rder  was  unreasonable,  and  the  enforcement  of  the  same  was 
dangerous  to  such  en^ployee,  the  fact  that  the  negligence  of  a  fellow- 
servant  of  the  injured  person,  while  executing  such  order,  con- 
tributed in  producing  the  injury,  affords  no  defense  to  the  action." 

Animals  killed  or  injured  on  track. 

In  Bellefontaine  &  Indiana  R.  R.  Co.  v,  Schruyhart,  id  Ohio 
St.  116  (1859),  it  was  held  that  the  operators  of  a  railroad  train  have 
an  unqualified  right  to  carry  a  headlight  upon  the  train  at  night, 
when  necessary,  for  the  safety  of  the  lives  and  property  embarked 
upon  the  train,  and  it  is  error  to  instruct  a  jury  that  such  right 
depends  upon  its  exercise,  not  endangering  cattle  that  stray  upon 
the  track.  Judgment  for  plaintiff  reversed  in  action  for  damages 
for  killing  of  stock  that  strayed  upon  railroad  track  at  night. 

Bellefontaine  &  Indiana  R.  R.  Co.  v.  Bailey,  ii  Ohio  St.  333 
(i860),  was  an  action  for  negligently  killing  plaintiff's  horses,  which 
were  run  over  by  train  on  defendant's  track;  judgment  for  plaintiff 
reversed. 

Bellefontaine  &  Indiana  R.  R.  Co.  v,  Fifer,  ii  Ohio  St.  339 
(i860),  was  reversed  upon  the  rulings  in  the  Bailey  case,  supra. 

See  also  Kerwhacker  v.  Cleveland,  Col.  &  Cin.  R.  R.  Co.  (1854), 
3  Ohio  St.  172  (cattle  on  track  run  over  by  train). 

Live  stock  killed  on  track  —  Statute  —  Pleading. 

In  McCooK  ET  AL.  (Receivers  of  Atchison,  Topeka  &  Santa 
Fe  R.  R.  Co.)  V,  Bryan,  4  Okla.  488  (1896),  action  for  damages  for 
killing  of  plaintiff's  live  stock  on  track,  judgment  for  plaintiff  for 
$363  was  reversed,  the  syllabus  stating  the  case  as  follows: 

"i.  There  is  no  obligation  in  common  law  upon  a  railroad  com- 
pany to  fence  its  track.  It  has  the  right  to  enjoy  its  right  of  way 
free  from  intrusion  or  trespass,  like  other  occupants  and  owners  of 
real  estate,  except  as  provided  by  statute. 

*'2.  When  the  statute  provides  that  when  the  owner  of  any  tract 
of  land,  abutting  upon  a  railroad  shall  construct  a  good  and  suflS- 
cient  fence  about  such  tract  of  land  on  all  sides,  except  along  the 
side  abutting  against  such  railroad;  and  when  such  owner  of  such 
tract  of  land  shall  have  completed  his  portion  of  fence  about  such 
Vol.  XII  —  33 
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proposed  inclosarey  he  shall  give  notice  of  its  completion  to  the  rail- 
road company  upon  whose  line  said  tract  is  situated,  and  that  if  J 
such  railroad  company  shall  neglect  or  refuse  to  comply  with  the 
requirements  of  the  act,  that  such  railroad  company  shall  be  liable 
for  all  damages  accruing  by  reason  of  such  neglect  or. refusal:  It 
is  held^  that  such  railroad  company  is  not  liable  for  damages  for  the 
killing  of  stock  by  its  locomotives,  and  upon  its  track,  unless  it  is 
shown  in  the  pleading  and  is  also  proven  in  the  evidence,  that  the 
claimant  for  damages  is  an  abutting  owner,  and  that  he  has  con- 
structed his  fence  and  given  the  notice  required  in  the  act,  and  that 
the  railroad  company  has  neglected  to  comply  with  the  requirements 
of  the  statute. 

"3.  In  this  territory,  an  action  for  damages  against  a  railroad  com- 
pany, for  injuries  sustained  by  cattle  upon  the  right  of  way  of  such 
railroad  company,  is  founded  upon  statute,  and  upon  specific  con- 
ditions, and  the  conditions  must  be  shown  in  the  pleading  and 
appear  in  the  evidence,  in  order  to  entitle  plaintiff  to  recover," 

See  the  Statutes  of  Oklahoma,  1893,  §§  1047- 1049,  relating  to  duty 
of  constructing  and  maintaining  fences. 

Collisions  at  crossings  while  driving  across  trcuk. 

See  Severy,  Adm'r,  v.  Chicago,  Rock  Island  &  Pacific  R*y 
Co.,  6  Okla.  153  (1897);  person  driving  across  track,  struck  and 
killed  by  train;  judgment  for  defendant  affirmed. 

See  also  Boise  t^.  Atchison,  Topeka  &  Santa  Fe  R'y  Co.  (Receiv- 
ers of),  6  Okla.  243  (1897);  driving  across  track  and  struck  by 
train;  judgment  for  defendant  reversed  for  erroneous  admission  of 
deposition  of  a  witness. 

DRIVING  ACROSS  TRACK  —  COLLISION  AT  CROSSING  — 
CONTRIBUTORY  NEGLIGENCE. —In  DURBIN  V.  OREGON 
RAILWAYdb  NAVIGATION  CO.,  17  Ore.  5  (1888),  collision  between 
train  and  team  and  wagon,  which  plaintiff  was  driving  at  crossing, 
one  horse  being  killed  and  the  wagon  upset,  judgment  for  plaintiff  i 

was  reversed  and  nonsuit  ordered  to  be  entered,  it  being  held  that 
plaintiff  was  guilty  of  contributory  negligence,  as  she  was  familiar 
with  the  crossing,  had  on  other  occasions  looked  for  trains  before 
driving  across  track,  but  at  the  time  of  accident  drove  across  with- 
out stopping  to  look  or  listen. 

Collision  at  crossing, 

McBride  v.  Northern  Pacific  R.  R.  Co.,  19  Ore.  64  (1890);  col- 
lision between  train  and  wagon  at  crossing;  person  driving  killed; 
judgment  for  plaintiff  affirmed. 
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Collision  at  street  crossing  —  Driving  across  track  without  looking. 

In  Blackburn  v.  Southern  Pacific  Co.,  34  Ore.  215  (1898),  it 
was  held  that  where  deceased,  without  stopping  his  vehicle  for  the 
purpose  of  looking  for  approaching  trains,  attempted  to  drive 
across  a  railroad  track,  in  a  city  street,  at  a  crossing  with  which  he 
was  familiar,  and  from  which  the  view  of  the  approaching  train  was 
obstructed,  and  was  killed  by  a  train  while  making  such  an  attempt, 
a  verdict  should  be  directed  for  the  railroad  company,  although  the 
traveler  was  approaching  the  crossing  at  a  slow  walk,  and  the  train 
was  running  at  an  unlawful  rate  of  speed;  that  a  failure  to  stop  and 
listen  before  attempting  to  cross,  under  such  circumstances,  was 
negligence  per  se.  The  opinion  in  the  Blackburn  case,  supra, 
reviews  the  leading  cases  upon  this  subject,  and  contains  a  clear 
statement  of  the  law. 

Looking  and  listening  at  crossings  —  Rule  in  Oregon. 

It  is  the  firmly  established  rule  in  Oregon  "that  the  failure  of  a 
person  about  to  cross  a  railway  track  on  a  highway,  at  graUe,  to 
look  and  listen  for  an  approaching  train,  is  negligence  per  se,  and 
will  bar  a  recovery  for  an  injury  received  by  a  collision  with  a  train 
at  the  crossing.  Durbin  t^.  Oregon  R'y  &  Nav.  Co.,  17  Ore.  5; 
McBride  V,  Northern  Pac.  R.  R.  Co.,  19  Ore.  64." 

DEAF  PERSON  WALKING  ON  TRACK  — CONTRIBUTORY 
NEGLIGENCE.  —In  COGSWELL,  Adm'R,  V.  OREGON  &  CALI- 
FORNIA  R.  R.  CO.,  6  Ore.  417  (1877),  action  for  damages  for  injur- 
ies to  plaintifiF's  intestate,  who,  while  walking  upon  the  track,  was 
struck  by  defendant's  engine  and  tender,  judgment  of  nonsuit  was 
affirmed,  it  being  held  that  the  deafness  of  the  injured  party  was 
the  proximate  cause  of  the  injury  and  he,  being  aware  of  this 
infirmity,  was  guilty  of  gross  negligence  in  being  on  the  track,  as 
he  was,  walking  laterally  along  it.  It  was  also  held  that  defendant's 
servants  running  the  train  had  a  right  to  suppose  that  a  person  so 
walking  along  the  track  would  get  out  of  the  way  of  danger  on  sig- 
nals being  given. 

PERSON  WALKING  ON  TRACK  STRUCK  BY  TRAIN  —  CON- 
TRIBUTORY NEGLIGENCE.  —In  BECK  V.  VANCOUVER  R'Y 
CO.,  25  Ore.  32  (1893),  person  walking  along  railroad  track  struck 
by  train,running  at  rapid  rate  of  speed,  judgment  for  defendant  was 
affirmed  on  the  ground  of  plaintiff's  contributory  negligence.  The 
following  instruction  was  proper:  "A  man  cannot  go  deliberately, 
and  with  his  eyes  open,  into  danger,  and  then  complain  of  another 
that  hft  is  injured.     It  is  his  duty  to  use  all  the  ordinary  means 
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which  men  do  use  for  their  preservation,  and  if  he  fails  to  do  that, 
if  there  is  a  choice  of  ways  for  him  to  pass,  one  a  way  of  safety,  and 
one  a  way  of  danger,  and  he  is  apprised  of  the  situation  in  that 
regard,  and  takes  the  way  attended  with  danger,  he  must  abide  the 
consequences  of  his  hardihood."  It  was  also  held  that  the  mere 
fact  of  running  a  train  at  rate  of  speed  prohibited  by  ordinance  is 
not.  per  se^  conclusive  proof  of  negligence,  but  is  evidence  of  negli- 
gence to  be  considered  with  other  evidence. 

Crossing  track  after  alighting  from  street  car  —  Contributory  negligence. 

In  Smith  v.  City  Railway  Co.,  29  Ore.  539  (1896),  action  for 
damages  for  injuries  sustained  by  plaintiff  who,  having  alighted 
from  defendant's  street  car,  walked  around  the  rear  end  of  the  car 
and  was  struck  and  injured  by  a  car  on  the  other  track,  judgment 
for  plaintiff  was  reversed  on  the  ground  of  contributory  negligence. 
Rehearing  denied. 

CHILDREN  INJURED  ON  RAILROAD  TRACK.  —  In  CAS- 
SIDA  V.  OREGON  RAILWAY  db  NAVIGATION  CO.,  14  Ore.  551 
(1887),  action  for  damages  for  negligent  killing  of  plaintiff's  intes- 
tate, a  child  about  seven  years  old,  who  was  run  over  by  defendant's 
train,  the  child  having  gone  on  the  railroad  trestle  with  two  other 
children  to  escape  cattle  on  the  roadway,  judgment  for  defendant 
was  reversed,  it  being  held  error  to  reject  evidence  as  to  habit  of 
persons  to  walk  on  the  track,  and  that  evidence  as  to  reason  of 
children  going  on  track  was  admissible  to  rebut  defense  of  contribu- 
tory negligence. 

In  WARD  V.  SOUTHERN  PACIFIC  CO.,  25  Ore.  433  (1894), 
action  for  damages  for  negligent  killing  of  plaintiff's  son,  about  six 
years  of  age,  who  was  found  dead  on  track,  the  complaint  alleging 
that  he  was  run  over  and  killed  by  defendant's  train,  judgment  for 
plaintiff  was  reversed,  it  being  held  that  the  deceased  was  a  tres- 
passer upon  the  track,  to  whom  the  railroad  company  owed  no  duty, 
except  not  to  wantonly  inflict  injury  upon  him;  and  that  the  finding 
of  the  child's  body  on  the  track  raised  no  presumption  of  negligence 
on  the  part  of  the  railroad  company. 

Children  run  over  by  street  cars. 

Hedin  V,  Suburban  R'y  Co.,  26  Ore.  155  (1894);  child,  about 
three  years  old,  playing  in  care  of  elder  brother,  running  across 
street-car  track  to  her  mother,  run  over  by  street  car;  judgment 
for  plaintiff  affirmed. 

Wallace  z;.  Suburban  R'y  Co.,  26  Ore.  174  (1894);  child,  about 
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six  years  old,  run  over  and  killed  by  street  car,  as  she  was  crossing 
^  track  at  street  crossing;  judgment  for  plaintiff  affirmed. 

Animals  injured  or  killed  on  track. 

See  HiNDMANe/.  Oregon  R*y  &  Nav.  Co.,  17  Ore.  614;  Sullivan 
V,  Oregon  R'y  &  Nav.  Co.,  19  Ore.  374;  Eaton  v  Oregon  R'y  & 
Nav.  Co.,  19  Ore.  393;  Meeker  t/.  Northern  Pac.  R.  R.  Co.,  21 
Ore.  523;  Moses  z/.  Southern  Pac.  R.  R.  Co.,  18  Ore.  385;  Keeney 
V,  Oregon  R'y  &  Nav.  Co.,  19  Ore.  294. 

north  PENNSYLVANIA  RAILROAD  COMPANY  V. 

MAHONEY. 

Supreme  Courts  Pennsylvania,  February^  1868. 

(Reported  in  57  Pa.  St.  [7  P.  F.  Smith],  187.) 

IMPUTED  NEGLIGENCE. —To  a  child  of  tender  years  (in  this  case  aboat 
four  years  of  age),  no  contributory  negligence  can  be  imputed  (i). 

JOINT  TORT-FEASORS.  —  A  plaintiff  is  not  precluded  from  recovery  against 
one  joint  tort-feasor,  by  shotting  that  others  have  borne  a  share  in  it. 

TORT-FEASORS— ELECTION  — CONTRIBUTION. —All  torts  by  leveral 
persons  are  joint  or  several  at  the  election  of  the  injured  party,  though  but 
one  satisfaction  can  be  recovered,  and  there  is  no  contribution  among  tort- 
feasors. 

PERSON  ATTEMPTING  TO  PROTECT  CHILD  FROM  DANGER  — CHILD 
RUN  OVER  BY  TRAIN  —  TRESPASS.  —  Where  a  woman,  not  in  care  of 
a  child,  but  with  the  best  intentions  and  with  a  view  of  removing  it  out  of 
danger,  attempted  to  cross  the  track  in  front  of  a  moving  car,  with  the 
child  in  her  arms,  tripped  and  fell,  which  threw  the  child  under  the  wheels 
of  the  car,  causing  it  to  lose  an  arm,  and  resulting  in  the  death  of  the 
woman  herself,  it  was  held  that  an  action  would  lie  against  the  woman  for 
injuries  to  the  child. 

PROXIMATE  CAUSE.  —  But  in  such  case  it  was  held  that  the  negligence  of 
the  person  so  attempting  to  protect  th;  child  from  danger,  was  not  the 
proximate  cause  of  the  accident,  and  the  railroad  company  was  liable  for 
its  negligent  running  of  the  train. 

Error  to  the  District  Court  of  Philadelphia:  No,  195,  to 
July  Term,  1867.     Judgment  for  %2,joo  affirmed, 

•*This  was  an  action  on  the  case  at  the  suit  of  Ellen  Mahoney, 
by  her  next  friend,  John  Mahoney,  against  the  North  Pennsyl- 
vania Railroad  Company;  the  writ  was  issued  to  June  Term, 
1865,  of  the  District  Court.  The  action  was  for  negligence  by 
the  defendants  in  running  over  the  plaintiff  with  a  tender  of 
their  engine. 

X.  See  Note  on  Imputed  Nbglioincb,  in  11  Am.  Nbg.  Cas.  151-156. 
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"On  the  trial,  the  evidence  was,  that  about  one  o'clock  in  the 
afternoon,  the  plaintiff,  who  was  about  four  years  of  age,  and 
another  child,  who  was  the  child  of  a  Mrs.  Farr,  were  playing  on 
the  west  side  of  American  street,  on  which  are  the  defendant's 
railroad  tracks,  near  Oxford  street.  Mrs.  Farr  was  the  aunt  of 
the  plaintiff.  She  heard  the  engine  bell  ringing,  and  when 
she  saw  the  children,  she  called  to  them  to  stay,  where  they 
were  for  fear  of  the  locomotive.  When  they  heard  her  call- 
ing the  children,  both  came  running  towards  her  over  towards 
the  east  side  of  the  street.  Mrs.  Farr  went  and  met  them 
and  got  them  on  to  the  west  side,  on  or  near  the  pavement, 
where  she  let  them  go  and  slapped  her  own  child.  She  then 
saw  that  the  plaintiff  had  run  towards  the  east  side,  and  was 
between  the  two  tracks.  Mrs.  Farr  ran  after  the  plaintiff,  caught 
her  and  turned,  with  the  plaintiff  under  her  arm,  to  go  to  the 
west  side.  She  met  her  own  child,  who  avoided  her,  and  crossed 
safely  to  the  east ;  she  reached  for  her  child,  her  feet  caught  in 
the  west  rail  of  the  east  track,  she  was  truck  by  the  tender  of  the 
engine,  which  came  from  the  north  with  the  tender  foremost. 
The  tender  passed  over  the  child's  arm  and  seriously  injured  it, 
and  also  hurt  Mrs.  Farr  so  badly  that  she  died  shortly  afterwards. 
When  Mrs.  Farr  attempted  to  cross  the  track,  the  tender  was 
but  a  few  feet  from  her. 

"There  was  evidence  for  the  plaintiff  that  there  was  no  guard 
on  the  tender;  that  wood  was  piled  so  high  on  it  that  the  engineer 
and  fireman  could  not  see  over  it;  that  the  engineer  and  fireman 
were  in  the  engine-house,  looking  from  a  little  window  in  it;  that 
they  could  not  see  immediately  before  the  tender  at  all,  but  by 
putting  their  heads  out  of  the  window,  could  see  to  a  distance  of 
forty  or  fifty  feet  before  the  tender;  that  the  accident  could 
have  been  avoided  if  they  had  been  looking;  that  it  was  unusual 
for  a  tender  in  that  street  to  be  before  the  engine;  that  the 
engine  was  going  very  rapidly;  that  it  was  a  thickly-settled 
neighborhood,  in  the  vicinity  of  a  number  of  schools,  with  other 
facts  tending  to  establish  negligence. 

"The  defendants  gave  evidence  that  the  engine  was  moving 
very  slowly,  with  the  bell  ringing;  that  the  engineer  and  fireman 
were  watching  the  track  with  proper  care,  and  other  facts  tend- 
ing to  disprove  negligence. 

"The  defendants  submitted  the  following  points: 

"  I.  An  attempt  of  a  foot  passenger  to  cross  a  railroad  track. 
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after  notice  of  an  approaching  locomotive,  constitutes  negligence 
on  the  part  of  such  foot  passenger,  and  the  railroad  company  is 
not  liable  for  any  accident  which  may  occur  to  the  foot  passen- 
ger under  such  circumstances. 

"2.  Where  a  child  is  under  the  charge  and  control  of  a  grown 
person  at  the  time  of  attempting  to  cross  a  railroad  track,  and  an 
accident  occurs  to  the  child,  the  child  cannot  recover  damages, 
if  the  negligence  of  the  person  in  charge  of  it  contributed  to 
produce  the  accident. 

"3.  If  the  jury  believe  that  the  plaintiff's  aunt,  who  was  in 
charge  of  her,  could,  by  the  exercise  of  reasonable  care,  have 
avoided  the  accident,  the  defendants  are  not  liable  in  this  suit. 

"4.  The  presence  of  the  defendant's  railway  track  was  of  itself 
a  warning  to  the  plaintiff  and  the  person  who  had  her  in  charge, 
of  danger  in  crossing  the  same,  and  in  the  absence  of  evidence  of 
the  exercise  of  reasonable  care  on  the  part  of  Mrs.  Farr  in  cross- 
ing the  track,  the  verdict  of  the  jury  must  be  for  the  defendants. 

"5.  Under  the  evidence,  the  accident  was  caused  by  the  negli- 
gence of  the  plaintiff's  aunt,  in  attempting  to  cross  defendant's 
track  with  the  plaintiff  in  her  arms,  after  notice  of  an  approach- 
ing locomotive,  and  the  plaintiff  cannot  recover  in  this  suit. 

"6.  There  is  no  sufficient  and  legal  evidence  on  the  part  of  the 
plaintiff  that  Mrs.  Farr,  who  was  in  charge  of  the  child,  had 
exercised  due  care  on  her  part,  in  crossing  defendant's  track, 
and,  therefore,  the  plaintiff  is  not  entitled  to  recover. 

**7,  There  is  no  sufficient  evidence  of  negligence  on  the  part 
of  the  defendants  to  entitle  the  plaintiff  to  recover  in  this  suit. 

"The  judge  below  declined  to  charge  as  requested  by  the 
defendants,  and  reserved  all  the  points.  The  jury  found  a  verdict 
for  the  plaintiff  for  $2,500. 

"Judgment  was  afterwards  entered  for  the  plaintiff  on  the 
points  reserved ;  the  opinion  of  the  court  having  been  delivered 
by  Sharswood,  p.  J.: 

"We  think  there  was  evidence  of  neglect  in  the  servants  of  the 
defendants  sufficient  to  justify  the  verdict.  It  is  not  necessary 
here  to  say  whether  a  mere  scintilla  is  enough.  On  that  point, 
the  finding  of  the  jury  is  approved  by  the  judge  before  whom  the 
trial  was  had. 

"The  question  then  reserved  is  simply  this,  assuming  negli- 
gence on  the  part  of  the  defendants,  whether  the  negligence  of  a 
person  who,  without  express  authority  from  the  parents,  but  as 


520  American  Negligence  Cases. 

an  act  of  kindness,  takes  charge  of  an  infant  child,  contributing 
to  the  injury,  is  any  defense  in  an  action  by  the  child?  In  this 
instance,  the  unfortunate  woman  who  laid  hold  of  the  child,  to 
carry  it  across  the  track  of  the  railroad,  and  who  lost  her  own 
life  in  the  attempt,  was  the  aunt  of  the  plaintiflf.  The  plaintiff 
did  not  reside  with  the  aunt,  and  no  evidence  was  offered  to 
show  any  authority  in  her.  If,  however,  this  was  an  action  by 
the  father  to  recover  damages,  for  the  death  of  the  child,  a  very 
different  question  would  be  presented.  It  would  most  probably 
be  held  that  it  was  negligence  to  suffer  such  an  infant  to  be  on 
the  streets  without  a  caretaker,  and  he  could  not  hold  the 
defendants  responsible,  whether  he  had  appointed  a  caretaker, 
who  was  negligent,  or  left  the  child  to  roam  at  large  without  one. 
To  a  child  of  plaintiff's  years  no  contributory  negligence  can  be 
imputed.  Neither  is  the  plaintiff  precluded  from  recovery  against 
one  joint  tort-feasor  by  showing  that  others  have  borne  a  share 
in  it.  All  torts  by  several  persons  are  joint  or  several  at  the  elec- 
tion of  the  injured  party,  though  but  one  satisfaction  can  be 
recovered,  and  there  is  no  contribution  among  tort-feasors. 
Hence  springs  the  right  of  a  plaintiff,  who  has  recovered  several 
verdicts  against  different  defendants,  to  elect  de  melioribu^ 
damnis.  There  is  nothing  in  the  case  to  show  that  plaintiff  could 
not  have  included  her  aunt  as  defendant  with  the  company  or 
their  officers,  or  maintained  a  separate  action  against  her.  How 
then  can  she  be  barred  from  this  action?  The  English  case  cited 
and  relied  on  by  the  counsel  of  defendants,  Waite  v.  N.  E.  R*y 
Co.,  5  Jur.,  Pt.  I,  1859,  P-  936  (^)>  was  the  case  of  the  negligence 
of  the  person  in  charge  of  a  child,  who  had  taken  and  paid  for 
his  passage  with  defendants,  a  railroad  company,  and  while  wait- 
ing in  the  depot  to  get  on  board,  the  child  was  injured  by  the 
approach  of  another  train,  of  which  the  defendants  had  given  no 
notice.     The  defendants  might  well  have  said,  we  would  not 

I.  In  Waite  v.  Northeastern  R'y  found  that  there  was  negligence  in  the 
Co.,  5  Jurist,  N.  S.,  936  (Exchequer  servants  of  the  defendants  and  in  the 
Chamber,  1859),  ^^  appeared  that  plain-  grandmother.  Held,  that  the  plaintiff 
tiff,  a  child  five  years  old,  was  in  the  was  so  identified  with  his  grandmother, 
care  of  his  grandmother,  at  a  station  that,  by  reason  of  her  negligence,  an 
of  defendant's  railway.  For  the  pur-  action  in  his  name  could  not  be  main- 
pose  of  going  by  it  to  T.,  she  purchased  tained  against  defendants.  [This  was 
a  ticket  for  herself  and  one  for  the  an  appeal  from  rule  absolute  entering 
child.  In  crossing  the  track,  to  be  anonsuit  made  by  the  Court  of  Queen's 
ready  for  the  train,  they  were  knocked  Bench.  See  4  Juriit,  N.  S.,  1300.] 
down  by  a  freight  train.    The  jury 
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have  received  the  child  as  a  passenger  without  a  caretaker,  or,  if 
we  had,  we  would  have  put  him  in  charge  of  a  servant,  or  in  a 
place  where  no  harm  could  come  to  him  till  the  train  was  ready 
to  start.  The  decisions  of  the  New  York  and  Massachusetts 
courts  are  certainly  entitled  to  very  high  respect,  but  they  are 
not  authority  binding  upon  us,  and  the  precise  point  was  not 
made  or  met  in  those  cases :  Hartfield  v.  Roper,  21  Wend.  615  (i) ; 
Holly  V.  Boston  Gas  Co.,  8  Gray,  123.  In  this  decision,  we 
think  that  we  are  fully  sustained  by  the  opinion  of  our  own 
Supreme  Court  in  Smith  v.  O'Connor,  12  Wright,  218  (2). 

"Rule  discharged,  and  judgment  for  plaintiff  on  points 
reversed. 

"The  defendants  took  a  writ  of  error,  and  assigned  for  error 
the  refusal  of  the  court  to  affirm  their  points  and  entering  judg- 
ment on  the  reserved  points." 

W.  R.  WiSTER  and  M.  P.  Henry,  for  plaintiffs  in  error. 

P.  Archer  and  T.  Greenbank  (with  whom  was  L.  C. 
Cassidy),  for  defendants  in  error. 

Sharswood,  i.  —  This  judgment  is  affirmed  on  the  grounds 
stated  in  the  opinion  of  the  District  Court  on  the  motion  for  a 
new  trial.  But  as  some  views  have  been  urged  here  which  were 
not  presented  below,  it  is  proper  that  they  should  not  be  passed 
without  notice. 

It  has  been  strenuously  contended  that  Mrs.  Farr,  whose  negli- 
gence, resulting,  no  doubt,  from  want  of  presence  of  mind,  con- 
tributed to  the  injury,  was  not  a  trespasser  or  tort-feasor.  The 
evidence  showed  that  the  child  was  not  under  her  care,  but  that 
with  the  best  intentions,  and  with  the  design  to  remove  it  out  of 
the  reach  of  danger,  she  attempted  to  cross  the  track  of  the  rail- 
road, a  few  yards  in  front  of  the  moving  car,  with  the  child  in 
her  arms,  tripped  and  fell,  which  threw  it  under  the  wheel  and 
caused  the  loss  of  its  arm,  and  the  death  of  the  unfortunate 

I.  See     Hartfield    v.     Roper,    21  was  held  that  **the  rule  of  law  as  ta 

Wend.  (N.  Y.)  615,    reported   in   this  mutual     negligence     between     adult 

volume,  page  293,  ante,  together  with  plaintiffs  and  defendants  does  not  ap> 

note  appended  to  same.  ply  to  the  case  of  a  child  ol  tender 

years,  who  is  to  be  held  only  to  the 

a.  In  Smith  v,  O'Connor,  12  Wright  exercise  of  that  degree  of  care  and  dis> 

(48  Pa.  St.)  218  (1864),  action  against  cretion,  ordinarily  to  be  expected  from 

Smith  for  negligently  running  over  the  children  of  that  age,"  and  judgment 

plaintiff,  a  girl  about  seven  years  old,  for  plaintiff  was  affirmed, 
while  she  was  crossing  the  street.  It 
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woman  herself.  It  is  supposed  that  as  her  intention  was  not  to 
injure,  but  to  benefit  the  child,  no  action  would  lie  against  her. 
The  law  is  clearly  not  so.  An  action  can  be  maintained  without 
regard  to  the  motive,  though  no  jury  in  such  a  case  would  give 
more  than  nominal  damages.  Nothing  but  necessity,  or  inevit- 
able accident,  excuses  a  trespass.  In  a  case  where  the  defendant 
was  uncocking  a  gun,  and  the  plaintiff,  standing  by  to  see  it,  it 
went  off  and  wounded  him,  it  was  held  that  he  might  maintain 
trespass.  Underwood  v,  Hewson,  i  Strange,  596  (i).  No  man 
shall  be  excused  of  a  trespass,  except  it  may  be  judged  utterly 
without  his  fault ;  as  if  a  man  by  force  take  my  hand  and  strike 
another,  or  if  the  defendant  should  plead  that  the  plaintiff  ran 
across  his  piece  when  it  was  in  the  act  of  discharging,  or  set  forth 
the  case  with  the  circumstances  so  as  to  make  it  appear  that  it  had 
been  inevitable,  and  that  he  had  been  guilty  of  no  negligence 
to  give  occasion  to  the  hurt.  Weaver  v.  Ward,  Hob.  134(2). 
If  one  of  two  persons  fighting,  unintentionally  strikes  a  third, 
the  absence  of  intention  can  only  be  urged  in  mitigation.  James 
V.  Campbell,  5  C.  &  P.  372  (3).  If  one  does  an  injury  by  unavoid- 
able accident,  an  action  does  not  lie ;  it  is  otherwise  if  any  blame 
is  imputable  to  him,  though  he  be  innocent  of  an  intention  to 
injure.     Wakeman   v.    Robinson,    i    Bing.    213  (4).     The  very 

1.  In  Underwood  v.  Hewson,  i  tention  can  only  be  urged  in  mitigation 
Strange,  596,  wheie  defendant  was  un-    of  damages. 

cocking  a  gun  and  the  plaintiff  stand- 
ing to  see  it  the  gun   went  off    and  4.  In  Wakeman  v.  Robinson,  i  Bing. 
wounded  him,  it  was  held  that  plaintiff  213  (1823),   it   was   held,   that  if  one 
might  maintain  action,  as  trespass  lies  does  an  injury  by  unavoidable  acci- 
for  an  accidental  hurt.  dent,  an  action  does  not  lie;  aliUrii 

any  blame  attaches  to  him,  though  he 

2.  In  Weaver  v.  Ward,  Hobart's  be  innocent  of  any  intention  to  injure, 
Rep.  134,  it  was  held,  that  if  one  as,  if  he  drive  a  horse,  too  spirited,  or 
trained  soldier  wounded  another,  in  pull  the  wrong  rein,  or  use  imperfect 
skirmishing  for  exercise,  an  action  of  harness  and  the  horse  taking  fright, 
trespass  will  lie,  unless  it  shall  appear,  kills  another  horse.  In  such  a  case 
from  the  defendant's  plea,  that  he  was  the  court  refused  to  grant  a  new  trial, 
guilty  of  no  negligence  and  that  the  though  the  judge  who  presided,  after 
injury  was  inevitable.  summing  up,  told  the  jury  that  the  de- 
fendant was  liable,  even  though  the  ac- 

3.  In  James  v,  Campbell,  5  Car.  &  cident  was  unavoidable,  and  no  blame 
P.  372  (1832),  assault  and  battery,  it  was  Imputable  to  him;  omitting  to 
was  held,  that  if  one  of  two  persons  direct  the  jury  to  consider  whether  the 
fighting  unintentionally  strikes  a  third  accident  was  unavoidable  or  occa- 
person,  he  is  answerable  in  an  action  sioned  by  any  fault  in  the  defendant, 
for  an  assault,  and  the  absence  of  in- 
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foundation  of  the  defense  relied  on  by  the  plaintiffs  in  error  was, 
that  there  was  blame  imputable  to  Mrs.  Farr;  that  she  was  guilty 
of  negligence  which  had  contributed  to  produce  the  injury. 

It  has  been  urged,  however,  that  if  Mrs.  Farr  was  a  tort-feasor, 
then  the  only  remedy  of  the  defendant  in  error  was  against  her, 
on  the  principle  of  Lockhart  v.  Lichtenthaler,  lo  Wright,  151  (i). 
It  was  decided  in  that  case,  that  where  a  passenger  is  injured  by 
a  collision  resulting  from  the  concurrent  negligence  of  tho^e  in 
charge  of  the  train,  in  which  he  was,  and  of  another  party,  the 
carrier  alone  is  liable.  If  the  defendant  in  error  had  been  in  cus- 
tody of  a  nurse  or  other  person,  to  whose  care  she  had  been 
intrusted,  by  her  parents  or  guardian,  there  would  be  great  force 
in  this  position.  But  there  was  no  evidence  of  this.  The  mere 
relationship  was  not  enough ;  nor  did  it  appear  that  the  parents 
had  been  accustomed  to  intrust  the  child  to  the  care  of  the  aunt. 
This,  then,  is  like  the  case  of  a  person  who  has  been  placed 
against  his  own  will  in  a  railroad  car  and  receives  an  injury  oy 
the  concurrent  negligence  of  the  carrier  and  of  another  party. 
The  doctrine  of  Lockhart  v.  Lichtenthaler  does  not  apply,  as  the 
reasoning  of  the  present  chief  justice  in  the  opinion,  and  the 
authorities  cited  by  him,  clearly  show. 

It  was  suggested  also  on  the  argument  here,  with  great  ingenu- 

I.  In  Lockhart  et  al.  v.  Lighten-  in  consequence  of  a  collision  with  oil 

THALER  ET  AL.  10  Wright  (46  Pa.  St.),  barrels  of  the  defendants,  placed  too 

151  (1863),  where  judgment  for  plain-  near  the  rail,  it  was  held   competent 

tiffs  was  reversed,  the  syllabus  states  for  the  defendants  to  prove  by  experts 

the  case  as  follows:  the  rate  of  speed  at  which  the  cars 

"i.  Where  a  passenger  on  a  carrier  were  running  at  tlie  time  of  the  acci- 

vehicle  is  injured  by  a  collision,  re-  dent,   that  this  speed,    in   connection 

suiting  from  the  mutual  negligence  of  with  the  bad  condition  of  the  track,  at 

those  in  charge  of  it,  and  of  another  the  place,  was  dangerous,  and  that  the 

party,  the  carrier  must  answer  for  the  train  of  cars  was  improperly  made  up, 

injury.  etc.;  but  the  evidence,  to  be  effectual, 

**2.  But  if  the  negligence  of  the  car-  must  tend  to  show  the  actual  concur- 

rier  did  not  directly  contribute  to  the  ring  negligence  on  the  part  of  those  in 

accident,  though  there  may  have  been  charge  of  the  train, 
negligence  in  9^  general  sense^  the  other        *'4.  Whether  the  defense  of  concur- 

party  will  be  answerable,  if  the  act  of  ring  negligence  in  the  agencies  pro- 

his  servants  or  agents  was  the  pfoxi'  ducing  death,  if  a  defense  at  all,  can 

mate  cause  of  the  disaster.  be     heard     without     being    specially 

*'  3.    In  an  action  by  the  widow  and  pleaded,  query, 
children  of  an  employee  of  a  firm  who,        **5.  English    and    American    cases 

when    in   charge  of    their  coal   cars,  on     mutual   negligence    of    colliding 

drawn  by  an  engine  of  a  railroad  com-  vehicles,  discussed  and  distingaished." 
|>aoy  and  upon  their  track,  was  killed. 
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ity  and  commendable  zeal,  that  though  there  may  have  been 
negligence  in  the  plaintiflFs  in  a  general  sense,  it  did  not  directly 
contribute  to  the  injury,  the  proximate  cause  of  which  was  the 
heedless  conduct  of  the  aunt.  But  if  this  was  a  case  to  which 
the  maxim,  causa  proxima  non  rentota  spectatur  applied,  it  is  very 
evident  that  the  proximate  cause  was  the  motion  of  the  train, 
and  the  negligence  of  the  aunt  the  remote  cause.  But  in  truth, 
the  negligence  of  the  plaintiflFs  was  not  mere  negligence  in  a 
general  sense,  but  contributed  directly  to  produce  the  injury. 
That  there  was  evidence  of  such  negligence,  not  a  mere  scintilla, 
but  sufficient  to  go  to  the  jury,  cannot  reasonably  be  questioned. 
The  train  was  backing  in  a  public  street  of  a  closely  built  part  of 
the  city,  at  all  times  a  dangerous  operation,  and  requiring  the 
exercise  of  great  caution ;  the  servants  of  the  plaintiflF  were  not 
on  the  lookout,  but  were  in  such  a  position  that  they  could  not 
see  any  considerable  distance  in  the  direction  of  the  motion ;  and 
there  was  contradictory  evidence  as  to  the  rate  of  speed.  The 
court  below  was  right  in  submitting  the  cause  to  the  jury,  and 
the  other  errors  assigned  not  having  been  sustained,  the  judg- 
ment must  be  affirmed. 
Judgment  affirmed. 


FLOWER  V.  PENNSYLVANIA  RAILROAD 

COMPANY. 

Supreme  Courts  Pennsylvania^  January^  iSy2, 

(Reported  in    6q  Pa.  St.  210.) 

CHILD  BOARDING  ENGINE  TENDER  AT  REQUEST  OF  FIREMAN,  RUN 
OVER  AND  KILLED— COLLISION  — SCOPE  OF  EMPLOYMENT  — 
RAILROAD  COMPANY  NOT  LIABLE.  —  In  an  action  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate,  a  boy  about  ten  years  old,  who, 
while  climbingf  on  the  tender  of  an  engine,  at  a  water  station,  to  fix  the 
hose  for  the  purpose  of  turning  on  water  for  the  engine,  which  he  did  at 
the  request  of  defendant's  fireman,  was  thrown  from  the  tender  by  reason 
of  the  remainder  of  the  train  striking  the  tender,  as  it  came  down  the  track, 
and  was  run  over  and  killed,  it  was  held,  that  the  railroad  company  was 
not  liable,  it  not  being  within  the  scope  of  the  fireman's  employment  to 
request  the  child  to  board  the  tender  and  assist  him  in  his  duties. 

TRESPASSER. — The  act  of  the  bov,  in  climbing  upon  the  tender,  at  the 
request  of  the  fireman  to  perform  the  fireman's  duties,  did  not  bring  the 
boy  within  the  protection  of  the  railroad  company. 
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MASTER  AND  SERVANT.  ~  Even  viewing  the  boy  as  an  employee,  at  the 

request  of  the  fireman,  the  relation  itself  would  destroy  his  right  of  action* 
Distinguishing  Kay  v,  Penn.  R.  R.  Co.,  15  P.  F.  Smith,  269  (1). 

Error  to  the  Court  of  Common  Pleas  of  Lebanon  County : 
No.  57,  to  May  Term,  1871.    Judgment  for  defendants  reversed. 

I.  The  Kay  case — Child  run  over  months  old,  lived  with  her  parents  in  a 
and  killed  on  track — Railroad  liable, —  small  shanty,  on  this  lot,  occupied 
In  Kay  7*.  Pennsylvania  R.  R.  Co.,  15  without  objection  by  the  railroad  com- 
P.  F.  Smith  (65  Pa.  St.)  269(1870),  action  pany.  and  lying  between  the  main  track 
for  damages  for  injuries  to  child  nine-  and  siding,  at  about  142  feet  from 
teen  months  old,  who  was  run  over  the  place  of  the  accident.  The  injury 
and  arms  injured  by  defendant's  train,  took  place  about  eight  o'clock  in  the 
the  facts  as  stated  in  the  opinion  by  morning  of  a  summer  day,  and  was 
Agnew,  J.,  were  as  follows:  **In  caused  by  detaching  a  lumber  car,  pro- 
giving  judgment  for  the  defendants  pelted  in  advance  of  the  engine,  and 
non  obstante  veredicto^  the  learned  judge  sending  it  around  the  curve  in  the  sid- 
took  the  question  of  negligence  away  ing.  on  a  slight  down  grade,  unat- 
from  the  jury.  He  did  this  by  decid-  tended  by  a  brakeman.  After  running 
ing  that  the  lailroad  company  was  in  over  the  child,  the  car  was  carried  by 
the  lawful  use  of  its  track,  and  that  the  its  own  momentum  about  170  feet  be- 
plaintifif  was  a  trespasser.  This  left  yond  the  place  of  injury.  At  the  point 
out  of  view  two  aspects  of  the  case  to  on  the  main  track,  where  the  car  was 
be  found  in  the  evidence,  the  public  detached  from  the  engine  to  run 
use  of  the  ground  permitted  by  the  through  the  opened  switch  out  upon 
company,  and  the  manner  of  the  acci-  the  siding,  the  siding  where  the  child 
dent.  The  ground  was  a  large  open  was  injured,  was  not  visible  to  the  en- 
lot,  traversed  by  railroad  sidings  and  a  gineer  or  conductor  on  the  engine,  in 
canal  basin.  It  was  leased  by  the  de-  consequence  of  the  curvature  of  the 
fendants  from  another  railroad  com-  track  along  the  canal  basin,  and  of  in- 
pany,  which  used  it  for  the  purpose  of  tervening  piles  of  lumber.  The  parents 
piling  and  loading  lumber;  the  rail-  of  the  child  were  poor,  and  the 
road  tracks  and  canal  basin  being  mother  was  employed  that  morning  in 
nearly  parallel  and  in  close  proximity,  washing  for  herself  and  others.  She 
The  lot  lay  in  Williamsport,  adjacent  had  gone  out  over  the  track  to  the 
to  large  saw  mills,  where  an  immense  canal  for  water,  carrying  the  child  on 
lumber  business  is  done.  In  conse-  her  arm  and  the  bucket  in  her  other 
quence  of  this  business,  teams  were  hand.  Returning  she  set  the  child 
crossing  the  lot,  and  hands  engaged  in  down  before  a  chair  with  some  sugar 
hauling  the  lumber,  and  the  public  placed  upon  it,  and  engaged  again  in 
were  permitted  to  pass  to  and  fro  washing.  In  three  or  four  minutes  she 
upon  it.  and  along  the  track,  where  missed  the  child,  which  had  passed 
the  accident  happened,  a  well-worn  out  unobserved.  She  ran  out,  called 
footpath  was  plainly  visible.  Children  the  child,  ran  around  the  house,  and 
were  often  to  be  found  there.  The  met  the  conductor  carryincr  the  child 
siding  upon  which  the  plaintifif  was  in  his  arms.  Both  of  its  arms  were 
injured  left  the  main  lumber  track  and  crushed  and  had  to  be  amputated, 
followed  the  bend  of  th  canal  basin.  This  is  a  concise  statement  of  the  case 
curving  considerably  at  this  point,  on  the  part  of  the  plaintiff.'*  •  ^  * 
The    plaintifif,    a    child    but   nineteen  In  discussing  the  numerous  points  in 
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"This  was  an  action  on  the  case,  commenced  May  9,  1868,  in 
the  Court  of  Common  Pleas  of  Lancaster  county,  by  John  M. 
Flower  and  wife  against  the  Pennsylvania  Railroad  Company,  to 
recover  damages  for  the  death  of  the  plaintiff's  son,  Phares 
Flower,  a  child  about  ten  years  old,  occasioned,  as  they  alleged, 
by  the  negligence  of  the  defendants*  servants.  On  August  31, 
1869,  the  cause  was  removed  by  the  defendants  to  the  Court  of 
Common  Pleas  of  Lebanon  county,  where  it  was  tried  November 
16,  1870,  before  Pearson,  P.  J. 

"The  undisputed  facts  appeared  to  be  the  following:  The 
plaintiffs  lived  in  the  city  of'  Lancaster,  the  father,  a  shoemaker, 
occupying  a  shop  on  the  line  of  the  defendants'  track,  about  half- 
way between  James  and  Lemon  streets,  the  distance  between 
them  being  about  600  feet,  and  opposite  a  water  station  of  the 
defendants;  a  door  from  his  shop  opening  on  the  platform  of  the 
station,  which  is  an  excavation  about  six  feet  deep.  About  eight 
or  nine  o'clock  in  the  morning  of  May  2,  1868,  the  son  went  on 
the  platform ;  whilst  there  an  engine  and  tender,  with  one  car  of 
the  defendants  under  the  charge  of  the  fireman  only,  came  up  ta 
the  station  for  the  purpose  of  taking  water.  While  the  engine 
was  standing,  the  boy  was  climbing  on  the  tender,  and  at  the 

the  case  the  court,  in  the  course  of  its  track  at  this  place  could  not  reasonably 

opinion,  said:    "In   the  present  case  arise  if  the  circumstances  were  such  as 

the  railroad  company,  for  the  benefit  have  been  stated.     A  greater  precau- 

of  trade,   resulting   to  its  own   profit,  xXon  against  injury  to  those   thus  per- 

built  its  tracks  along  the  canal  basin,  mitted  to  use  the  lot  and  the  tracks  of 

and  left  its  lot  open  for  the  convenient  ihe  company  became  a  duty."   *    *    * 

access  of  the  public,  in  the  handling  of  The  court  held  that  the  act  of  defend- 

lumber,  and  transferring  it  to  the  cars  ant's  servants  in  detaching  a  car  and 

upon   its  tracks.     And   the   lot   being  letting  it  run  down  grade  without  a 

thus  open  to  all  engaged  in  that  busi-  brakeman   at  the   place    of    accident, 

ness,  it  also  sufifered  its  tracks  to  be  was     negligence.      Continuing,     the 

used  by  the  neighboring  population  as  court    said:     "Where    the    injury    is 

a  way  across  the  lot  from  one  part  of  caused  by  actual  negligence,   the  in- 

the    city    to    another.      As  a    conse-  capacity  of  a  child  of  this  [plsinttff's] 

quence,    people   passed  and   repassed  agetoknow  the  danger  and  to  avoid  it, 

upon  the  tracks,  and  the  company  and  shields  it   from    responsibility  for  its 

its  servants  would  be  led  to  expect  to  acts."     *    *    *     In  such  a  case,  negli- 

find  them  there  at  nearly  all  hours  of  gence  of   parent  was  not  imputable  10 

the  day.     It  is  not  like  those  portions  child.     Judgment   for    defendants   re- 

of  the  road  used  solely  for  the  passage  versed.     [The   court  cited    numerous 

of    the    trains,    where    the    company  authorities   as   to  contributory    negli- 

would   have   not  only  a  right  to  de-  gence  of  infants,  which  cases  will  be 

roand,  but    reason   to  expect  a  clear  found  reported  with  the  Pennsylvania 

track.     But  the  presumption  of  a  clear  cases,  in  this  volume  of  Am.  Nbg.  Cas.} 
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moment,  some  detached  cars  from  above  struck  the  car  attached 
to  the  tender;  the  shock  caused  the  boy  to  fall;  he  was  run  over 
and  killed. 

**The  evidence  of  the  plaintiffs  was  from  several  witnesses. 
The  father  testified  that  he  heard  some  one  ask  the  boy  to  put 
on  the  hose  and  turn  on  the  water;  ju3t  after  that  he  heard  a  noise, 
went  out  and  found  his  son  with  his  neck  under  a  wheel,  killed. 

"George  Babel,  a  boy  about  thirteen  years  old,  testified  that 
he  was  standing  on  the  water  station,  and  heard  the  fireman  tell 
the  boy  to  put  the  water  into  the  tank ;  whilst  the  boy  was  get- 
ting over  the  tender  to  do  so,  a  car  ran  down  the  track,  jarred 
the  engine  and  threw  the  boy  off,  the  car  went  over  him  and 
killed  him.  This  witness  and  the  deceased  were  the  only  per- 
sons on  the  platform. 

"For  the  defendants:  The  fireman  denied  that  he  had  asked 
the  deceased  to  put  water  into  the  engine ;  he  testified  that  he 
had  no  power  to  ask  anyone  to  do  it;  if  he  had,  he  would  have 
violated  his  duty. 

"The  conductor  testified  that  he  had  cut  the  engine  and  car, 
it  ran  down  to  get  water ;  he  ran  the  other  cars  to  the  water  sta- 
tion to  couple  them;  he  got  on  to  the  foremost  car,  and  in 
attempting  to  apply  the  brake,  the  chain  broke ;  he  went  on  to 
the  other  car  for  the  same  purpose,  but  before  he  reached  the 
brake  on  that,  the  cars  came  together  and  the  accident  occurred ; 
his  cars  came  down  at  about  the  rate  of  three  miles  an  hour. 

"Black,  the  foreman  of  engines,  testified  that  he  selected  the 
engineers  from  the  firemen;  engineers  are  not  permitted  to  carry 
anyone  but  the  conductors  and  witness;  it  is  the  duty  of  firemen 
to  supply  the  engines  with  water,  and  they  have  no  power  to 
invite  another  to  put  it  on ;  in  the  absence  of  the  engineer,  the 
fireman  acts  as  engineer  for  the  time  being;  they  have  printed 
instructions  to  that  effect. 

"The  engineer  of  the  train  testified  that  as  he  was  coming 
through  Lancaster  with  his  train,  he  was  necessitated  to  leave  it, 
and  told  the  fireman  to  run  to  the  station  and  take  in  water. 

"The  place  where  the  station  was,  was  used  exclusively  for  the 
passage  of  trains;  the  water  station  was  on  a  piece  of  ground 
held  by  the  company  under  a  long  lease ;  it  was  not  at  any  pub- 
lie  crossing. 

"  The  plaintiff's  first  point  was: 

"  'If  the  jury  believe  that  plaintiff's  minor  son  was  induced  by 
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the  defendant's  agent,  engaged  in  his  proper  employment  upon  a 
place  of  danger,  such  agent  at  the  time  neglecting  his  own  duty, 
and  imposing  it  upon  said  minor,  and  the  said  minor  was  there 
killed  by  the  negligence  of  said  agent,  or  other  agents  of  the 
company,  plaintiffs  are  entitled  to  recover.' 

*  *  To  this  point  the  court  answered : 

•''This  point  is  negatived,  as  it  applies  to  the  facts  of  the 
present  case,  as  the  person  who  invited  the  deceased  on  the 
engine  or  tank  had  no  authority  in  law  so  to  do,  and,  therefore, 
as  relates  to  the  defendants  the  deceased  was  a  trespasser  in  get- 
ting on  the  engine  or  tank  —  was  there  without  authority. ' 

"The  court,  after  referring  to  the  evidence,  charged: 

«'  •*  «  *  On  this  contradictory  evidence,  it  would  be  left 
to  the  jury  to  determine  the  disputed  facts,  and  whether  there 
was  or  was  not  negligence  on  the  part  of  the  company's  servants, 
which  caused  the  death  of  this  boy,  provided  the  case  turned  on 
that  question,  which,  in  our  opinion,  it  does  not,  but  whether 
he  was  on  the  engine  by  lawful  authority  or  as  a  mere  intruder 
and  trespasser. 

"  'If  the  person  injured  is  on  the  train  as  a  mere  trespasser, 
without  authority  from  anyone  having  power  to  give  it,  he  can- 
not recover  damages,  unless  injured  intentionally  or  through  very 
gross  negligence,  and  even  then  probably  not  from  the  company, 
but  from  the  person  causing  the  damage.  The  same  rule  prevails 
where  parents  sue  for  the  loss  of  service  of  the  child.  If  a  per- 
son is  invited  on  the  train  by  some  employee  of  the  company,  not 
having  the  superior  control  in  that  department  of  the  company's 
business,  but  is  at  the  time  out  of  the  range  of  his  employment, 
and  the  person  invited  is  injured  whilst  so  on  the  train,  the  com- 
pany is  not  liable.  The  injured  person  is  a  mere  trespasser. 
The  principal  may  be  alwaj^s  considered  present  when  the  servant 
acts  within  the  general  scope  of  his  employment.  If  he  travels 
entirely  out  of  it  the  principal  cannot  be  affected.     *     *     * 

"  'Where  by  the  rules  of  the  company,  the  engineer  and  fire- 
man are  prohibited  from  taking  anyone  on  the  engine,  except 
the  conductor  of  the  train,  or  the  agent  having  general  control  of 
that  branch  of  the  company's  business,  and  the  servant  (engineer 
or  fireman)  permits  a  man  to  ride,  or  invites  him  on  the  engine, 
it  is  out  of  the  usual  course  of  the  servant's  employment,  and  if 
the  person  so  invited  is  injured  through  carelessness,  the  com- 
pany is  not  responsible.     The  party  is  there  without  authority^ 
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for  it  is  not  the  general  business  of  the  engineer  or  fireman  to 
carry  passengers,  therefore,  no  one  can  be  misled  by  their  situa- 
tion on  the  train,  nor  have  they  any  right,  as  against  the  com- 
pany, to  suppose  that  the  engineer  or  fireman  had  authority  to 
invite  them  on  the  engine  or  train.  The  person  inviting  would 
be  answerable  in  damages,  but  not  the  company.  It  is  precisely 
the  same  in  law  as  if  men  or  boys  should  climb  on  the  cars  with- 
out invitation  or  request  from  anyone.  Both  men  and  boys  are 
in  the  practice  of  intruding  on  the  track  of  the  road,  and  getting 
on  the  cars  without  justification  or  excuse,  and  the  company  is 
not  responsible  in  such  cases  unless  for  intentional  injury  by  their 
employees,  or  for  very  gross  carelessness.  ♦  ♦  *  The  engi- 
neer had  no  authority,  by  virtue  of  his  office,  to  invite  this  boy 
or  any  other  outsider  on  his  engine.  This  particular  act  was  pro- 
hibited, and  it  was  entirely  beyond  the  general  scope  of  his 
employment;  therefore,  if  he  did  say  to  the  boy,  "Put  on  the 
hose  and  turn  on  the  water,"  it  was  no  lawful  authority  for  the 
boy  to  get  on  the  engine.  So  far  as  it  affects  the  railroad  com- 
pany, it  is  the  same  as  if  the  boy  had  volunteered  to  do  the  act, 
or  climbed  on  the  tender  without  request  from  any  one.  *  *  *  ' 

"The  verdict  was  for  the  defendants.  The  plaintiffs  took  a 
writ  of  error,  and  assigned  for  error  the  answer  to  their  first  point 
and  the  charge  of  the  court." 

A.  C.  Reinoehl  and  O.  J.  Dickey,  for  plaintiffs  in  error. 

H.  M.  North  and  L.  W.  Hall  (G.  F.  Breneman,  with 
them),  for  defendants  in  error. 

Agnew^  J.  —  It  is  proper  this  case  should  be  examined  in  the 
light  of  the  evidence  of  the  plaintiffs.  According  to  that  view 
the  engine,  tender  and  one  freight  car  ran  down  to  the  water 
tank  to  take  in  water.  They  were  in  charge  of  the  fireman,  the 
engineer  having  necessarily  stopped  off  till  their  return.  At  the 
water  station,  the  fireman  in  charge  asked  the  son  of  the  plain- 
tiffs, a  boy  ten  and  a  half  years  old,  standing  on  the  platform  of 
the  water  tank,  to  put  in  the  hose  and  turn  on  the  water ;  and 
then  turned  to  clean  out  the  ash  pan  of  the  engine.  The  boy 
climbed  up  the  side  of  the  tender  to  put  in  the  hose,  and  as  he 
did,  some  detached  freight  cars,  belonging  to  the  train,  came 
down  without  a  brakeman,  and  struck  the  car  behind  the  tender, 
driving  the  tender  and  engine  forward  from  six  to  ten  feet. 
The  boy  fell  from  the  tender  and  was  crushed  to  death.  Is  the 
railroad  company  responsible  to  the  parents?  The  case  involves 
Vol,  XII -34 
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no  public  right.  The  accident  happened  at  no  crossing,  or  place 
where  the  public  had  a  right  to  be.  The  boy  was  not  a  pas- 
senger, or  one  to  whom  the  company  owed  a  special  duty.  The 
platform  of  the  water  tank  was  the  private  property  of  the  com- 
pany, and  was  used  for  its  own  purposes.  The  engine  and  tender 
were  where  they  had  a  right  to  be.  The  track  itself  was  the 
property  of  the  company,  and  the  detached  cars  were  not  the 
cause  of  injury  in  any  sense  which  affected  the  public  rights  or 
even  those  of  the  employees  of  the  company.  They  came  against 
the  car  and  tender  with  no  great  force,  and  did  no  injury  to  the 
property  or  employees  of  the  company.  They  were  the  cause  of 
injury  to  the  boy,  only  in  so  much  that  he  had  placed  himself  in 
a  position  of  danger,  where  ordinarily  he  had  no  right  to  be.  It 
is  evident,  therefore,  that  the  case  turns  wholly  on  the  effect  of 
the  request  of  the  fireman,  who  was  temporary  engineer,  to  put 
in  the  hose  and  turn  on  the  water.  Did  that  request  involve  the 
company  in  the  consequences?  This  is  a  very  hard  case.  A 
willing,  bright  boy,  not  arrived  at  years  of  discretion,  has  lost  his 
life  in  simply  trying  to  oblige  the  iireman.  But  we  must  not 
suffer  our  sympathies  to  do  injustice  to  others  by  overriding  those 
fixed  principles  which  underlie  the  rights  of  all  men,  and  are 
essential  to  justice.  It  is  natural  justice  that  one  man  should  not 
be  held  liable  for  the  act  of  another,  without  his  participation, 
his  priority,  or  his  authority.  It  is  clear  that  the  iireman, 
through  his  indolence,  or  haste,  was  the  cause  of  the  boy's  loss 
of  life.  Unless  his  act  can  be  legally  attributable  to  the  com- 
pany, it  is  equally  clear  the  company  was  not  the  cause  of  the 
injury.  The  maxim,  quifacitper  alium  facit  per  se^  can  apply 
only  where  there  is  an  authority,  either  general  or  special.  It  is 
not  pretended  there  was  a  special  authority.  Was  there  a  gen- 
eral authority  which  would  comprehend  the  fireman's  request  to 
the  boy  to  fill  the  engine  tank  with  water?  This  seems  to  be 
equally  plain  without  resorting  to  the  evidence  given,  that  engi- 
neers are  not  permitted  to  receive  any  one  on  the  engine,  but  the 
conductor,  and  the  foreman  or  superintendent ;  that  it  is  the  duty 
of  the  fireman  to  supply  the  engine  with  water;  that  he  has  no 
power  to  invite  others  to  do  it,  and  can  leave  his  post  only  on  a 
necessity.  The  business  of  an  engineer  requires  skill  and  con- 
stant attention  and  watchfulness;  and  that  of  a  fireman  requires 
some  skill  and  much  attention.  They  are  in  charge  of  a  machine 
of  vast  power,  and  large  capacity  for  mischief.     The  responsibility 
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resting  on  them,  and  especially  on  the  engineer,  is  great,  and 
neither  should  be  permitted  to  delegate  the  performance  of  his 
duties  to  others.  In  doing  so  without  permission  they  transcend 
their  powers.  There  cannot,  therefore,  be  any  general  authority 
in  the  engineer  and  fireman  which  can  embrace  a  request  to  per- 
form the  fireman's  duty.  Even  an  adult,  to  whom  no  injury 
would  be  likely  to  ensue,  could  not  justify  under  the  fireman's 
request.  Much  less  can  there  be  any  presumption  of  authurity 
to  invite  a  boy  of  tender  years  to  perform  a  service  which 
required  him  to  clamber  up  the  side  of  the  engine  or  tender.  It 
was  a  wrong  on  the  part  of  the  fireman  to  ask  such  a  youth  to 
do  it.  Whether  the  boy  could  be  treated  as  a  mere  trespasser  is 
scarcely  the  question.  His  youth  might  possibly  excuse  concur- 
rent negligence  where  there  is  clear  negligence  on  the  part  of  the 
company.  Such  were  the  cases  of  Lynch  v.  Nurdin,  i  Q.  B. 
29  (i),  41  Eng.  C.  L.  422;  Rauch  v.  Lloyd  &  Hill,  7  Casey,  358; 
Smith  V,  O'Connor,  12  Wright,  218.  See  also  Railroad  Co.  v. 
Spearen,  11  Wright,  300,  and  Oakland  R'y  Co.  v.  Fielding,  12 
Wright,  320  (2).    The  true  point  of  this  case  is,  that  in  climbing  the 

I.  In  Lynch  v.  Nurdin,  i  Q.  B.  29.  also    Lygo  v.  Ncwbold,  9  Exch.  30a, 

it  was  held  that  the  rule  of  law,  that  a  similar  ruling  as  in  Lynch  v.  Nurdin, 

plainti£F  who  has  contributed  to  an  in-  supra. 
jury  occasioned  by  the  negligence  of 

the  defendant,  cannot  recover  a  com-  a.  In  Rauch  v.  Lloyd  &  Hill,  7 
pensation  in  damaf^es,  does  not  apply  Casey  (31  Pa.  St.),  35S  (1858),  child  be- 
where  the  plaintiff  is  a  person  incapa-  tween  six  and  seven  years  of  age  run 
ble  of  exercising  ordinary  care  and  over  and  legs  and  feet  injured  while 
caution.  Where,  therefore,  the  defend-  attempting  to  crawl  under  cars  which 
ant's  servant  left  a  horse  and  cart  unat-  blocked  public  crossing,  judgment  for 
tended  in  a  public  street,  and  a  child  defendants  was  reversed,  the  syllabus 
under  seven  years  of  age,  during  his  ab-  stating  the  case  as  follows: 
sence,  climbed  on  the  wheel,  and  other  **The  conductor  of  a  train  of  railroad 
children  urged  forward  the  horse,  cars,  on  a  railroad  belonging  to  the 
whereby  he  was  thrown  to  the  ground.  State,  has  a  right  to  direct  all  the 
and  the  wheel  fractured  his  leg,  it  was  movements  of  the  train,  and  the  en- 
held  that  the  jury  was  justified  in  find-  gineers  and  teamsters  employed, 
ing  a  verdict  for  him,  if  of  opinion  that  whether  the  motive  power  be  fur- 
there  was  negligence  on  the  part  of  the  nished  by  the  Commonwealth  or  not, 
servant.  Held,  also,  that  the  co-opera-  are  regarded  as  agencies  employed  by 
tion  of  third  parties  in  the  injury  was  him,  and  are  under  his  control, 
not  a  ground  of  defense,  if  the  means  *'For  an  injury  resulting  to  a  third 
of  injury  were  negligently  left  where  person,  through  the  negligence  of  any 
it  was  extremely  probable  that  they  of  the  agencies  employed  in  the  mov- 
would  be  set  in  motion.  ing  or  management  of  the  cars,  the  con- 
As  to  the  rule  of  lau  relating  to  con-  ductor  and  his  employers  are  response 
tributory  negligence  of  children,  see  ible. 
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side  of  the  tender  or  engine,  at  the  request  of  the  fireman,  to  per- 
form the  fireman's  duty,  the  son  of  the  plaintiff  did  not  come  within 

the  protection  of  the  company.  To  recover,  the  company  must 
have  come  under  a  duty  to  him,  which  made  his  protection  neces- 
sary.    Viewing  him  as  an  employee,  at  the  request  of  the  fireman, 

"Where  the  conductor  permitted  the  In   Philadelphia  &   Reading  R.  R. 

train  to  stand  on  the  crossing  of  a  pub-  Co.  v.  Spearen,  ii  Wright  (47  Pa.  St.). 

lie  streets  and  absented  himself  from  ii,  300  (1864),  it  appeared  that  a  girl  five 

and  ihe  teamster  attached  the  horses  to  years  old,  returning  from  school,  in- 

it  and  moved  it,  from  which  the  in-  stead  of  going  to  proper  crossing  of  the 

jury  ensued,  it  was  as  much  the  act  of  railroad,  went  down  track  below  cross- 

the  conductor  and  his  employers  as  if  ing  and  was  struck  by  an  engine  while 

he  had  been  present  and  directed  it  to  trying    to    cross    track.      There    was 

be  done.  judgment  for  plaintififs,  which,  on  ap- 

*' In  such  a  case  the  doctrine  of  re-  peal,    was    reversed.       The    syllabus 

moie  and  proximate  causes  concerned  states  the  points  as  follows:     "(i)  The 

in  causing  the  injury   does  not  arise  rules  which  regulate  the  distance   at 

and  has  no  application.  which  trains  shall  run  from  each  other 

"The  rules  prescribed  by  the  canal  on  a  railroad  are  intended  solely  for 
commissioners,  the  general  railroad  the  protection  of  the  property  of  the 
law  and  public  policy,  are  alike  op-  company,  and  the  safety  of  their  em- 
posed  to  transporters  so  using  railroads  ployees  and  passengers,  and  not  for 
as  to  obstruct  public  highways  and  persons  who  may  be  traveling  along 
streets.  the    highway;    and    no    inference    of 

"It  is  error  for  the  court  below  to  negligence    can    be    drawn   from   the 

submit    to  the  jury   whether  an   ob-  proximity  of  trains,  in  an  action  to  re- 

struction  of  a  public  street  was  inevit-  cover  damages  for  an  injury  done  to  a 

able,  where  the  evidence  showed  that  person    while    crossing    the    railroad 

it  could  have  been  avoided  by  the  ex-  track,  at  a  place  not  known  or  used  as 

ercise  of  proper  care  and  diligence  on  a  public  crossing.     (2)  Where  a  child 

the  part  of  the   conductor.     It  is  the  about  five  years  of  age,  in  attempting 

duty  of  the  court,  in  such  case,  to  in-  to  run  across  a  railroad  track  between  a 

struct  the  jury,  as  matter  of  law,  that  coal  train  and  an  engine  and  tender, 

such  obstruction  is  unauthorized  and  which  was  following  close  behind  it. 

illegal.  was  struck  and  injured,  it  was  held 

"Where  a  child  of  tender  years  at-  that  the  company  were  not  answerable 

tempted  to  pass  under  a  train  of  rail-  in  damages  without  proof  of  ordinary 

road  cars  negligently  left  standing  on  care  in  the  engineer  at  the  time  when, 

the  crossing    of  a   public    street,    by  and  the  place  where,  the  injury  was 

which  he   was  injured,  the  owners  of  done."     ♦    «    ♦    "There  is   no  abso- 

the  cars  are  liable.  lute  rule  as  to  what  constitutes  negli- 

"A  child  is  not  to  be  judged  by  the  gence;  *  *  *  nor  will  the  same 
same  rules  as  an  adult,  and  cannot  be  rule  apply  to  adults  and  to  children." 
regarded  as  guilty  of  negligence  for  at-  It  is  a  question  of  fact, 
tempting  to  pass  under  a  car  left  stand-  In  Oakland  R'y  Co.  v.  Fielding,  12 
ing  across  a  street  where  he  had  a  Wright  (48  Pa.  St.),  320  (1864),  boy,  be- 
right  to  pass."  tween  sixteen  and  seventeen  years  of 

See  note  of  Smith  v.    OXonnor,  12  age,  falling  into  hole  on  track  and  run 

Wright,  218,  on  page  521,  ante,  over  by  engine,  judgment  for  plaintiff 
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the  relation  itself  would  destroy  his  right  of  action.  Cald- 
well V.  Brown,  3  P.  F.  Smith,  453;  Weger  z/.  Penn.  R.  R.  Co., 
5  P.  F.  Smith,  460;  C.  V.  R.  R.  Co.  v.  Myers,  5  P.  F.  Smith, 
288  (i).  Had  the  fireman  himself  fallen  in  place  of  the  boy,  he 
could  have  had  no  remedy.  It  does  not  seem  to  be  reasonable 
that  his  request  to  the  boy  to  take  his  place,  without  any  author- 
ity, general  or  special,  can  elevate  the  boy  to  a  higher  position 
than  his  own,  and  create  a  liability  where  none  would  attach  had 
he  performed  the  service  himself.  It  is  not  like  the  case  of  one 
injured,  while  on  board  a  train,  by  the  sufferance  of  the  con- 
ductor,  whose    general    authority    extends    to    receiving    and 

for  $1,800  was  affirmed.  The  rale  of  not  for  their  agonized  feelings  or  loss 
damages  in  such  action  by  father  for  in  of  their  son's  society." 
jury  to  his  son  is,  "compensation  for  In  Weger  v.  Penn.  R.  R.  Co.,  5  P. 
the  loss  of  services,  for  nursini;  and  F.  Smith  (55  Pa.  St.),  460  (1867),  where 
for  surgical  and  medical  attendance.'*  an  employee  riding  on  a  hand  car  was 
It  was  held  (as  per  syllabus)  that  *'if  struck  and  killed  in  a  collision  with  a 
the  injury  would  not  have  occurred  train,  judgment  for  defendants  was 
but  for  the  bole  in  the  roadbed,  the  de-  affirmed,  the  negligence,  if  any,  caus. 
fendant's  nec^Iigence,  in  suffering  it  to  ing  the  injury  being  that  of  a  fellow- 
be  there,  was  a  cause  of  the  injury  servant,  for  which  the  railroad  com- 
sufficiently  proximate  to  entitle  plain-  pany  was  not  liable  in  damages, 
tiff  to  maintain  action.  Though  the  In  Cumberland  Valley  R.  R.  Co.  v 
defect  in  the  roadbed  was  not  caused  Myers,  5  P.  F.  Smith  (55  Pa.  St.K  288 
by  any  act  of  the  company,  yet  if  they  (1897).  judgment  for  plaintiff  for  $2,550 
knew  of  its  existence,  and  that  the  was  affirmed,  the  syllabus  to  the  report 
street  was  made  dangerous  thereby,  it  stating  the  case  as  follows:  "(i)  A 
was  their  duty  to  have  it  repaired:  and  conductor  of  private  freight  cars,  not 
neglecting  to  repair,  they  were  liable  in  employ  of  a  railroad  company,  at 
for  the  consequences  of  their  negli-  the  request  of  the  company's  conductor 
gence."  Question  of  negligence  of  of  the  train,  cut  loose  the  cars  follow* 
boy,  applying  the  same  standard  of  ing  his  own,  fell  off  the  train  and  was 
care  as  would  be  judged  of  boys  of  his  injured.  The  court  charged  that  'if 
age,  was  properly  for  the  jury.  the  injury  was  not  caused  by  drawing 

the  bolt,  but  by  the  negligence  or  mis- 
conduct of  the  engineer  in  increasing 
r.  In  Caldwell  v.  Brown,  3  P.  F.  the  motion  of  the  cars,  with  a  violent. 
Smith  (53  Pa.  St.),  453  (1866),  an  action  unnecessary  and  unusual  jerk,  after 
for  damages  for  death  of  plaintiff's  the  plaintiff  had  resumed  his  proper 
son,  a  minor,  who  was  killed  by  an  ex-  position  on  the  car,  such  as  he  could 
plosion  of  a  boiler  in  defendant's  mill  not  anticipate  and  guard  against,  he 
where  he  was  employed,  judgment  for  might  lecover.'  Held,  not  to  be  error, 
plaintiff  was  affirmed,  it  being  held  on  (2)  The  plaintiff,  after  performing  the 
the  question  of  damages  that  "parents  duty  he  voluntarily  undertook,  having 
in  an  action  for  the  death  of  a  minor  resumed  his  proper  place  as  a  pas- 
child  can  recover  only  the  pecuniary  senger,  became  entitled  to  the  proiec- 
value  of  his  service  during  minority:  tion  which  such  relation  gave  him." 
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discharging  persons  to  and  from  the  train.  Penn.  R.  R.  Co.  v. 
Books,  7  P.  F.  Smith,  339,  10  Am.  Neg.  Cas.  217.  It  is  not  like 
those  cases  where  an  injury  happened  to  boys  crawling  under  the 
cars  to  get  through  a  train  occupying  a  public  street,  which  they 
had  a  right  to  cross.  Rauch  v.  Lloyd  &  Hill,  supra  (i);  Penn. 
R.  R.  Co.  V.  Kelly,  7  Casey,  372  (2).  Nor  does  it  resemble  the 
case  of  Lizzie  Kay  v.  Penn.  R.  R.  Co.,  15  P.  F.  Smith,  269  (3), 
decided  at  Philadelphia  last  year,  where  detached  cars  were  sent 
around  a  curve,  without  a  brakeman  in  charge,  upon  a  track 
which  the  public  had  been  in  the  habit  of  traveling  over  con- 
stantly for  a  long  time,  with  the  knowledge  of  the  company,  from 
one  part  of  the  city  of  Williamsport  to  another.  Here  the  boy 
was  voluntarily  where  he  had  no  right  to  be,  and  where  he  had  no 
right  to  claim  protection ;  where  the  company  was  in  the  use  of 
its  private  ground,  and  was  not  abusing  its  privileges,  or  trespass- 
ing on  the  rights  or  immunities  of  the  public.  The  only  apology 
for  his  presence  there  is  the  unauthorized  request  of  one  who 
could  not  delegate  his  duty,  and  had  no  excuse  for  visiting  his 
principal  with  his  own  thoughtless  and  foolish  act.  Nor  can  the 
mere  youth  of  the  boy  change  the  relations  of  the  case.  That 
might  excuse  him  from  concurring  negligence,  but  cannot  supply 
the  place  of  negligence  on  the  part  of  the  company,  or  confer  an 
authority  on  one  who  has  none.  It  may  excite  our  sympathy, 
but  cannot  create  rights  or  duties  which  have  no  other  foundation. 
Upon  the  whole  case,  finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

1.  See  this  case,  page  531,  ante,  services,  and  his  expenses  in  nursing 

and   curing   him;    he   cannot  recover 

2.  In  Penn.  R.  R.  Co.  v.  Kelly,  7  for  his  lacerated  feelings  or  disap- 
Casey  (31  Pa.  Si.)»  372  (1858),  boy  nine  pointed  hopes.  The  injuries  sustained 
years  old  creeping  under  cars,  which  by  the  child,  such  as  his  personal 
blocked  crossing,  and  run  over  by  sud-  sufferings,  the  loss  of  a  limb,  etc.. 
den  start  of  same,  one  of  his  feet  being  would  be  the  subject  of  an  action  by 
injured,  judgment  for  plaintiff  for  the  child  himself,  but  should  not  enter 
§3.000  was  reversed  for  erroneous  in-  into  the  compulation  of  the  father*s 
struction  as  to  damages  in  such  a  case,  damages."  [For  a  similar  case,  see 
it  being  held  that  **  where  a  father  the  rulings  in  Rauch  v.  Lloyd  &  Hill, 
sues  for  damages,  resulting  from  an  7  Casey,  358,  reported  00  page  531, 
injury  I0  his  child,   he  can    only  re-  ante, 

cover  compensatory  damages,    to   be 

measured   by   the  loss  of  the  child's        3.  See  this  case,  page  525,  ante. 
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PHILADELPHIA  AND  READING  RAILROAD 
COMPANY  V.  LONG  ET  ux. 

Supreme  Courts  Pennsylvania^  January  Term^  ^^4* 

[Reported  in  75  Pa.  St.  257.] 

SPEED  OF  TRAINS  RUNNING  THROUGH  TOWNS  AND  CITIES.  —  While 
it  is  true  that  trains  ooust  be  run  at  a  high  rate  of  speed  to  reach  their  great- 
est utility,  yet  in  populous  towns  and  cities  (he  speed  must  be  moderated,  in 
view 'of  the  danger  to  life,  limb  and  property. 

NEGLIGENCE  OF  PARENT  PERMITTING  YOUNG  CHILD  ON  STREET. 
—  It  is  negligence  in  parents  to  permit  a  child  less  than  three  years  of  age 
to  wander  upon  a  railroad  track,  where  trains  are  constantly  passing. 

CHILD  KILLED  BY  TRAIN— NEGLIGENCE  OF  PARENT  — QUESTION 
FOR  JURY.  —  But  where  a  child  less  than  three  years  of  age  wandered 
from  her  mother's  house  onto  the  railroad  track,  and  was  killed  by  a  train, 
it  was  a  question  of  fact  for  the  jury  to  determine  whether  the  mother  was 
negligent  in  permitting  the  child  to  get  out  of  custody. 
Following  Kay  v,    Penn.  R.  R.  Co.,  15  P.  F.  Smith  (Pa.),  269  (i). 

SPEED  OF  TRAIN  — QUESTION  FOR  JURY.  — Ir  was  also  held  that  it  was 
for  the  jury  to  pass  upon  the  question  of  speed  of  train  and  the  negligence, 
if  any,  of  the  railroad  company. 

Error  to  the  District  Court  of  Philadelphia:  No.  24,  to  July 
term,  1872.    Judgment  for  plaintiffs  affirmed, 

"This  was  an  action  on  the  case,  brought  August  31,  1871,  by 
Jacob  V.  Long  and  May,  his  wife,  against  The  Philadelphia  and 
Reading  Railroad  Company.  The  cause  of  action  was  the 
alleged  negligence  of  defendant's  servants,  which  resulted  in  the 
death  of  Rosanna  Long,  a  child  of  the  plaintiffs,  who  was  run 
over  by  one  of  defendant's  engines. 

"The  defendant's  road  from  Norristown  to  Philadelphia 
passes  along  Cresson  street  in  Manayunk;  the  depot  in  Mana- 
yunk  is  at  the  intersection  of  Cresson  street  by  Gay  street;  Cot- 
ton street  crosses  the  railroad  on  Cresson  street,  and  is  774  feet 
from  Gay  street,  in  the  direction  of  Philadelphia;  between  Gay 
and  Cotton  streets.  Levering  and  Grape  streets  cross  the  railroad. 
Grape  street  being  nearest  to  Cotton  street ;  from  the  station  at 
Gay  street  toward  Cotton  street  there  is  an  up-grade  of  thirty- 
two  feet  to  the  mile,  which  is  a 'stiff'  grade  for  starting;  the 
track  is  perfectly  straight  from  Gay  street  station  to  Cotton  street. 
On  May  10,  1871,  the  train  from  Norristown  to  Philadelphia,  after 
leaving  the  Gay  street  depot,  near  Cotton  street  crossing,  ran 

X.  See  abstract  of  the  Kay  case,  on  page  525,  ante. 
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over  the  plaintiff's  child,  who  was  about  twenty- five  months  old; 
the  train,  including  cars,  engine,  etc.,  was  325  feet  long;  Cresson 
street  is  about  fifty  feet  wide ;  the  two  tracks  of  the  railroad  arc 
in  its  center,  and  are  altogether  sixteen  feet  wide.  Each  side  of 
the  street  is  built  up  with  houses,  and  many  people  pass  along 
the  street,  going  from  Cotton  street  to  the  depot.  The  eleva- 
tion of  the  railroad  track  is  higher  than  the  street  curb,  sloping 
to  the  curb  on  each  side,  and  the  roadbed  is  considerably  higher 
than  the  sidewalks.     *     *     * 

"Mary  A.  Long,  plaintiff,  testified:  *I  live  in  Cresson  street, 
between  Cotton  and  Grape ;  when  I  saw  the  child  she  came  and 
asked  me  for  a  piece  of  bread,  and  by  that  I  went  to  do  my 
housework,  and  she  went  out,  and  the  first  thing  I  knew,  she 
was  run  over;  she  was  not  more  than  a  few  minutes  out  of  my 
sight  —  about  three  or  four  minutes;  *  *  *  I  did  not  notice 
the  train  pass;  we  live  on  the  line  of  the  railroad;  *  *  * 
when  I  last  saw  my  little  girl,  I  gave  her  a  piece  of  bread  and 
left  her  in  the  kitchen;  she  must  have  opened  the  back  door  and 
got  out  through  the  alley;  my  mother  was  in  the  house  with  me ; 
I  did  not  notice  her  go  out;  I  left  her  in  the  kitchen;  I  went  to 
scrub  a  piece  of  oilcloth  in  the  next  room ;  *  *  *  I  was  in 
the  middle  room;  you  could  not  see  from  one  to  the  other;  I 
had  not  noticed  her  go  out ;  I  was  by  the  hearth ;  she  got  into 
the  alley ;  the  side  door  goes  right  out  into  the  alley ;  it  was 
latched,  but  she  opened  it ;  she  was  in  the  kitchen ;  I  did  not 
miss  her  at  all ;  I  did  not  know  at  that  time  whether  she  was  in 
the  kitchen  or  out  in  the  street ;  she  had  been  in  the  yard  play- 
ing when  she  came  in  and  asked  me  for  a  piece  of  bread.*  " 

[Here  follows  the  testimony  of  plaintiff  Mary  A.  Long,  Jacob 
Peterman,  Samuel  A.  Moore,  John  NichoUs,  and  Benjamin 
Levering,  for  plaintiff;  and  the  testimony  of  F.  G.  Wilson, 
defendant's  superintendent;  Daniel  Miller,  the  engineer;  William 
Grady,  the  fireman,  and  the  conductor,  for  defendant,  which  is 
sufficiently  noticed  in  the  opinion,  and  is  here  omitted.] 

The  defendant's  points,  all  of  which  were  affirmed,  were: 
I.  The   mere  fact  of  the  child  having  been  killed  on  the 
defendant's  railroad  raises  no  presumption  that  her  death  was 
caused  by  negligence  on  the  part  of  the  defendants. 

**  '2.  The  verdict  must  be  for  the  defendants,  unless  the  evi- 
dence clearly  establishes  that  the  death  of  the  child  was  caused  by 
want  of  ordinary  care  on  the  part  of  the  agents  of  the  defendants. 
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in  the  management  of   the  train,  and  that   the  parents  of  the 
child  took  all  proper  precautions  for  her  safety. 

**  *3.  The  men  in  charge  of  the  train  were  not  bound  to  antici- 
pate that  any  person,  either  infant  or  adult,  would  cross  the 
track,  immediately  in  front  of  the  engine,  and  that  the  defend- 
ants are  not  responsible  for  an  omission  to  provide  against  such 
a  contingency. 

*'  *4.  When  an  infant,  less  than  two  years  and  two  months  old, 
IS  sufifered  to  wander  on  a  railroad  track,  where  trains  are  con- 
stantly passing,  the  parents  of  such  an  infant  are  guilty  of  negli- 
gence, which  precludes  their  recovering  damages  for  the  death  of 
the  child  by  being  accidentally  run  over  by  a  passing  train. 

"  '5.  Should  the  jury  find  for  the  plaintiffs,  damages  can  be 
assessed  only  for  the  pecuniary  loss  which  the  evidence  shows 
they  have  actually  sustained,  and  that  neither  the  bodily  suffer- 
ings of  the  child  nor  the  mental  sufferings  of  the  parents  can  be 
taken  into  consideration. ' 

"The  court  further  charged: 

**  'Upon  these  general  principles  you  will  consider  the  facts  of 
the  case.  The  foundation  of  this  action  is  the  negligence  of  the 
defendants.  Without  this  no  recovery  could  be  had,  even  if 
this  was  a  suit  by  the  child  for  injury  to  it.  (It  is  for  you  to 
say  whether  the  defendants  used  such  reasonable  care  and  dili- 
gence as  were  required  at  that  time  and  place.)  Negligence  is 
not  to  be  presumed ;  it  is  for  the  plaintiffs  to  show  it.  On  that 
subject  you  have  some  evidence  in  relation  to  the  speed  of  the 
train ;  the  discrepancy  between  the  witnesses  is  not  very  great,  it 
all  runs  from  five  to  eight  miles;  Levering  said  it  was  about 
eight  miles;  the  others,  between  five  and  six  miles;  it  is  manifest 
the  rate  was  between  five  and  eight  miles  (it  is  for  you  to  say 
whether  that  rate  of  speed  was  excessive,  and  whether,  if  exces- 
sive, it  contributed  to  the  accident);  if  the  rate  of  speed  did  not 
contribute  to  the  accident,  it  was  not  negligence.  There  were 
only  two  witnesses  who  saw  the  accident,  Samuel  Moore  and 
Benjamin  Levering.  You  will  give  particular  attention  to  these 
two  witnesses.  *  *  *  Upon  this  testimony  you  will  consider 
whether  the  negligence  of  the  defendants  caused  the  injury,  or 
whether  it  was  one  of  those  unfortunate  accidents  which  could 
not  be  prevented.  If  the  child  was  playing  near  the  track,  and 
from  fright,  or  even  from  heedlessness,  or  any  other  motive, 
suddenly  darted  in  front  of  the  train,  the  defendants  could  not 
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be  required  to  foresee  and  provide  against  such  a  contingency. 
That  is  one  of  those  misfortunes  for  which  there  is  no  remedy. 

**  *The  second  inquiry  to  which  you  will  direct  your  attention  is. 
Did  the  parents  take  such  care  of  the  child  as  the  circumstances 
required?  The  child  appears  to  have  been  able  to  lift  the  latch 
of  the  door  and  go  out ;  the  law  upon  this  point  has  been  very 
strictly  laid  down  (and  the  fact  that  the  child  is  found  in  the 
street  affords  a  strong  presumption  of  negligence  on  the  part  of 
the  plaintiffs.  You  will,  therefore,  consider  whether  the  mother 
took  reasonable  care  of  the  child ;  if  she  did  not,  it  was  negli- 
gence), and  if  you  find  the  parents  to  have  been  negligent,  you 
must  find  for  the  defendants.  That  is  a  good  defense  to  the 
action. ' 

"The  verdict  was  for  the  plaintiffs  for  $1,200.  Upon  the 
removal  of  the  record  to  the  Supreme  Court  by  the  defendants, 
they  assigned  for  error  the  portions  of  the  charge  in  brackets." 

T.  Hart,  Jr.,  and  J.  E.  Gowen,  for  plaintiffs. 

J.  Dolman,  for  defendants. 

Agnew^  Ch.  J.  —  This  case  has  been  argued  by  the  eminent 
counsel  of  the  railroad  compan)%  as  if  the  facts  were  fixed  with 
the  certainty  of  a  special  verdict.  If  we  assume  that  the  child, 
Rosanna  Long,  suddenly  appeared  upon  the  track,  five  or  six 
feet  ahead  of  the  locomotive  on  the  left-hand  side;  that  the 
engineer  was  in  his  proper  place  on  the  right  side  of  the  engine 
cab,  looking  out  constantly,  but  his  vision,  for  several  feet  in 
front  of  the  cow-catcher,  was  obstructed  by  the  boiler  and  cai- 
riage  of  the  engine;  and  that  the  fireman  was  at  his  post,  ringing 
the  bell,  and  unable  to  keep  a  lookout  on  the  left-hand  side  of 
the  engine;  we  might  conclude  that  the  death  of  the  child  was 
an  accident,  not  within  the  power  of  the  engineer  to  avoid,  and 
that  the  court  might  have  given  a  binding  instruction  to  the 
jury.  Then,  indeed,  the  rate  of  speed  would  be  immaterial,  for, 
upon  such  a  sudden  appearance  of  the  child  on  the  track,  no  rate 
of  speed,  no  matter  how  slow,  could  have  saved  it.  But  it  was 
because  these  facts  were  not  so  fixed  and  certain,  that  the  ques- 
tion of  negligence  must  necessarily  go  to  the  jury,  to  ascertain 
exactly  how  they  were ;  and  for  the  same  reason  the  rate  of 
speed  became  an  element  properly  belonging  to  the  case.  Only 
two  witnesses  saw  the  accident  happen.  One  of  them,  S.  A. 
Moore,  coming  out  of  an  alley  into  Cotton  street,  which  crosses 
Cresson  street  and  the  railroad  track  at  right  angles,  saw  the 
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child  and  the  locomotive  at  the  same  instant  at  the  crossing.  To 
him  the  sight  and  the  accident  were  simultaneous,  so  that  his 
testitnony  gives  us  no  information  of  the  previous  position  of  the 
child.  The  other  witness,  Benjamin  Levering,  saw  more.  He 
crossed  Cresson  at  Cotton  street ;  saw  the  engine  coming.  Saw 
it  when  it  left  the  depot  at  Gay  street.  The  child  was  then  on 
the  upper  side  of  the  road ;  after  crossing,  he  himself  turned  up 
Cresson  street,  and  in  doing  this  turned  his  back  upon  the  child ; 
for  he  says,  just  as  I  turned  round  the  child  went  on  the  track, 
and  the  cow-catcher  struck  her;  the  train  was  going  over  eight 
miles  an  hour.  In  his  cross-examination,  he  says,  when  he  got 
opposite  to  the  store  at  the  upper  corner  of  Cotton  street,  the 
child  was  then  on  the  side  of  Mr.  Long's  house,  and  when  he  got 
over,  the  child  was  between  the  tracks.  Thus  it  is  very  evident 
the  testimony  of  this,  the  only  witness  who  saw  the  child  before 
the  train  reached  Cotton  street,  left  it  an  open  question  of  fact 
where  the  child  was,  and  whether  she  was  not  visible  to  the  • 
engineer,  had  he  kept  a  constant  lookout,  while  the  train  was 
moving  up  Cresson  street,  before  it  reached  Cotton  street,  and 
whether  a  slower  rate  of  speed  would  not  have  enabled  the 
engineer  to  discover  the  child,  as  well  as  to  reverse  his  engine 
before  it  came  upon  her.  Two  of  the  witnesses  testify  the 
speed  to  have  been  not  less  than  eight  miles  an  hour,  and  Lever- 
ing gives  as  a  reason  for  his  belief,  that  he  had  lived  there  all  his 
lifetime,  and,  of  course,  was  in  the  habit  of  judging  of  the  speed. 
Thus  it  is  evident  that  the  position  of  the  child,  while  the  train 
was  moving  up  Cresson  street,  the  lookout  of  the  engineer,  the 
place  of  the  fireman,  the  rate  of  speed,  and  all  the  circum- 
stances, were  matters  entering  into  the  question  of  negligence, 
taken  in  connection,  also,  with  the  all-important  fact  that  Mana- 
yunk  is  a  closely  built,  populous  town,  Cresson  street  a  public 
thoroughfare,  not  of  great  width,  where  many  persons  of  all  ages, 
sexes  and  condition  are  constantly  passing  and  repassing,  and 
crossing  the  tracks  of  the  railroad  rightfully.  It  was,  therefore, 
clearly  the  province  of  the  jury  to  ascertain  from  the  evidence 
the  true  position  of  the  child  while  the  train  was  moving  up  Cres- 
son street,  when  and  how  far  the  engineer  ought  to  have  seen  the 
child  in  advance  of  the  locomotive,  and  whether  he  was  keeping 
a  due  lookout,  and  a  properly  regulated  rate  of  speed,  in  travers- 
ing a  populous  street.  It  was  in  view  of  this  duty  of  the  jury, 
the  instructions  of  the  judge,  contained  in  the  first  three  assign- 
ments of  error,  were  apposite  and  correct. 
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We  disagree  emphatically  to  the  position  taken  by  the  learned 
counsel  of  the  railroad  company  that  the  rate  of  speed  at  the 
time  was  not  material,  and  that  seven  or  eight  miles  an  hour  is  a 
rate  of  speed  compatible  with  safety  in  passing  through  the 
streets  of  a  populous  town.  While  it  is  true  that  trains  must  be 
run  at  a  high  rate  of  speed  to  reach  their  greatest  utility,  popu- 
lous towns  and  cities  must  be  exceptions,  when  the  speed  must 
be  moderated  in  view  of  the  danger  to  life,  limb  and  property. 
Where  the  people  and  the  trains  have  a  common  right  to  be,  and 
to  have  a  joint  use  of  the  highway,  the  rights  of  each  must  be 
regarded.  These  remarks  dispose  of  the  first  three  assignments 
of  error. 

There  can  be  no  just  complaint  against  that  part  of  the  charge 
recited  in  the  fourth  assignment.  It  does  not  contradict  the 
answer  to  the  defendants*  fourth  point.  The  learned  judge 
affirmed  all  his  points,  including  the  fourth,  stating  that  it  is 
negligence  and  would  prevent  a  recovery  for  parents  to  suffer  an 
infant  less  than  two  years  and  two  months  old  to  wander  upon  a 
railroad  track  when  trains  are  constantly  passing.  I-n  that  part 
of  the  charge  recited  in  the  fourth  assignment  the  judge  said, 
"that  the  fact  that  the  child  is  found  in  the  street  affords  a  strong 
presumption  of  negligence  on  the  part  of  the  plaintiffs.  You 
will,  therefore,  consider  whether  the  mother  took  reasonable  care 
of  the  child;  if  she  did  not,  it  was  negligence."  To  suffer  a 
child  to  wander  on  the  street  has  the  sense  of  permit.  If  such 
permission  or  sufferance  exist,  it  is  negligence.  This  is  the  asser- 
tion of  a  principle. 

But  whether  the  mother  did  suffer  the  child  to  wander  is  a 
matter  of  fact,  and  is  the  subject  of  evidence,  and  this  must 
depend  upon  the  care  she  took  of  her  child.  Such  care  must 
be  reasonable  care,  dependent  on  the  circumstances.  This 
is  a  fact  for  the  jury.  If  she  did  not  exercise  this  care,  she 
•was  negligent.  What  more  than  this  can  be  demanded  of  her? 
When  a  railroad  runs  through  a  populous  city,  has  the  company 
a  right  to  exact  a  harder  measure,  and  are  we  to  say,  as  a  matter 
of  law,  that  the  citizens  are  to  be  imprisoned  in  their  houses,  or 
their  children  caged  like  birds,  otherwise  it  is  negligence  for  the 
poor  who  congregate  these  crowded  streets,  unless,  even  in  the 
summer's  heat,  they  live  shut  up  in  the  noisome  vapors  of  their 
closed  tenements,  without  a  breath  of  healthy  air?  Is  this  the 
life  they  must  lead  or  be  adjudged  to  be  negligent?    This  mother 
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gave  her  child  a  piece  of  bread,  to  satisfy  it,  closed  the  kitchen 
door  to  keep  it  in,  and  went  to  the  next  room  to  scrub  the  oil- 
cloth on  the  floor,  and  before  her  labor  was  finished,  and  in  less 
than  five  minutes,  the  mangled  body  of  her  little  one  was 
brought  in  and  laid  before  her.  We  have  no  reason  to  believe 
that  her  love  for  her  child  was  less  than  that  of  the  more  favored 
of  her  sex,  having  servants  at  their  beck.  Because  the  child 
managed  to  lift  the  latch  and  momentarily  disappeared,  are  we 
to  say  this  was  negligence  per  se^  and  that  she  suffered  her  child 
to  wander  into  the  street?  What  sort  of  justice  is  that  which 
tells  the  mother  agonizing  over  her  dying  child,  your  negligence 
caused  this?  You  suffered  your  child  to  run  into  the  jaws  of 
death.  We  cannot  perceive  any  fault  in  the  railroad  company. 
A  speed  of  eight  miles  an  hour  along  this  populous  thoroughfare 
was  all  right.  We  can  indorse  no  such  cruel  doctrine;  but  we 
must  say,  as  we  said  in  Kay  v,  Penn.  R.  R.  Co.,  15  P.  F.  Smith, 
269  (i),  the  doctrine  which  imputes  negligence  to  a  parent  in 
such  a  case  is  repulsive  to  our  natural  instincts,  and  repugnant  to 
the  condition  of  that  class  of  persons  who  have  to  maintain  life 
by  daily  toil. 

The  judgment  is  affirmed. 

BOY  RUN  OVER  BY  COAL  TRAIN  — TRESPASSER.  -In 

Mcmullen  v.  Pennsylvania  r.  r.  go.,  132  Pa.  st.  107 

(1890),  boy,  ten  years  old,  run  over  by  coal  train  while  he  was  tres- 
passing on  track;  judgment  for  plaintiff  was  reversed.  From  the 
statement  in  the  official  report  it  appeared  that  "the  case  was  first 
tried  November  14,  1887,  when,  at  the  close  of  the  plaintiflt's  testi- 
mony, the  court  entered  judgment  of  compulsory  nonsuit  After- 
wards, on  motion  of  the  plaintiff*  the  judgment  of  nonsuit  was 
vacated.  At  the  second  trial,  on  February  13,  1888,  the  following 
facts  were  shown: 

**  The  defendant  company  has  three  tracks  upon  and  along  Tren- 
ton avenue,  Philadelphia.  On  August  9,  1884,  and  for  two  or  three 
days  prior  thereto,  a  train  of  loaded  coal  cars  was  standing  on  one 
of  these  tracks,  between  Dauphin  and  Ohio  streets,  occupying 
nearly  the  whole  length  of  the  squafe.  The  cars  were  coupled 
together,  and  there  was  no  break  or  opening  in  any  part  of  the 
train,  and  the  train  did  not  cover  any  crossing.  About  noon  on  the 
day  named,  an  engine  pushing  a  number  of  box  cars  was  brought 
along  the  same  track  on  which  the  coal  cars  were  standing,  and  the 

i«  See  abstract  of  this  case,  page  525,  ante. 
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train  of  box  cars  was  joined  to  the  coal  train  for  the  purpose  of 
moving  the  latter.  When  the  two  had  been  coupled  together,  and 
just  as  they  were  about  to  move,  Gertrude  Horsfall,  looking  out  of 
the  window  of  her  house,  on  Trenton  avenue,  saw  the  plaintiff's  son 
on  the  track  beneath  the  coupling,  between  two  of  the  coal  cars, 
lying  on  his  back,  his  head  between  the  rails  and  his  feet  hanging 
over  one  of  them.  The  train  starting,  one  car  passed  over  the  boy 
and  cut  off  his  foot;  then  four  car  wheels  passed  over  him,  before 
the  train  was  stopped,  in  consequence  of  an  alarm  given  by  the  wit- 
ness. The  injuries  thus  inflicted  on  the  boy  caused  his  death  about 
three  hours  later.  When  he  was  picked  up,  a  tin  pan,  partially 
filled  with  coal,  was  found  beside  him.  Mrs.  Horsfall  was  the  only 
person  who  witnessed  the  accident.  Her  testimony  describing  it, 
given  on  behalf  of  the  plaintiff,  is  quoted  in  the  opinion  of  the 
Supreme  Court,  tn/ra.  No  witness  could  give  any  account  of  the 
movements  of  the  deceased  immediately  prior  to  the  time  when  he 
was  seen  by  her,  just  as  the  train  was  starting.  The  last  previous 
sight  of  him,  by  any  witness,  was  about  live  minutes  before  the 
accident,  when  he  started  away  from  the  house  of  his  aunt,  on  a 
street  parallel  with  and  a  square  away  from  Trenton  avenue,  where 
he  was  temporarily  residing.  At  the  time  of  the  accident,  he  was 
ten  years  and  four  months  old.  Mrs.  Horsfall  testified  that  she 
heard  no  bell  rung  or  other  warning  given  that  the  train  waS 
about  to  move,  and  that  none  of  its  crew  were  in  sight.  Testimony 
for  the  defendant  tended  to  prove  that  warning  was  given."    *     *     * 

**  The  verdict  of  the  jury  was  in  favor  of  the  plaintiff  for  $1,500. 
A  rule  for  a  new  trial  having  been  discharged,  judgment  was  entered 
on  the  verdict,  whereupon  the  defendant  took  this  appeal. 

**  The  case  was  argued  on  January  18,  1889,  before  Paxson,  Ch.  J., 
Sterrett,  Clark,  Williams,  McCollum  and  Mitchell,  JJ.  On 
April  8,  1889,  a  reargument  was  ordered  before  a  full  bench,  and 
reargument  had  on  January  13,  1890.  Gavin  W.  Hart  (David  W. 
Sellers  with  him),  appeared  for  appellant;  William  H.  Burnett, 
for  appellee. 

The  opinion  by  the  Supreme  Court  is  as  follows: 

Greene,  J.  —  On  the  trial  of  this  case,  the  plaintiff  examined  but 
one  witness  to  prove  the  fact  and  the  circumstances  of  the  accident. 
This  is  the  account  she  gave  of  the  occurrence:  "Q.  Please  state 
just  what  you  saw  of  this  accident.  A.  When  I  saw  the  child,  he 
was  lying  on  the  flat  of  his  back;  his  head  towards  the  station 
house,  and  his  feet  towards  me.  Q.  How  was  his  body;  on  the 
track?  A.  Right  in  the  middle  of  the  track,  his  body  was;  and  his 
head.     Q.  Between  the  tracks,   between  the  rails,  do  you  mean? 
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A.  Yes,  sir.  Q.  Crosswise?  A.  Yes,  sir;  his  feet  towards  me,  and 
his  legs  hanging  over.  Q.  How  near  was  it  to  your  house?  A. 
Right  opposite  the  east  window,  towards  Dauphin  street.  Q.  Which 
window  was  you  looking  out  of?  A.  The  last  one  towards  Dauphin 
street.  Q.  What  room  of  that  house?  A.  There  was  only  one 
room  of  that  house.  Q.  What  happened  after  that?  A.  I  saw  him 
•before  the  cars  moved  at  all;  they  were  just  slightly  moving;  just 
commencing  in  motion;  and  he,  of  course,  didn't  make  no  effort  to 
get  up;  I  said  to  my  stepmother:  'There's  a  child  on  the  track, 
and  he*ll  be  run  over,*  and  she  started  out  oh  Blair  street  and  com- 
menced to  halloo,  and  I  went  out  front.  Q.  That  is  out  on  Trenton 
avenue?  A.  Yes,  sir;  the  first  car  went  over  him,  and  cut  his  foot 
right  off;  then  four  car  wheels  went  over  him  before  there  was  any 
assistance  came.*' 

The  witness  had  previously  testified  that  there  was  a  train  of 
small  coal  cars  standing  on  the  track,  reaching  nearly  a  sguare,  the 
majority  of  which  were  full,  and  it  was  under  these  cars  that  the  boy 
was  lying  on  his  back,  immediately  before  and  at  the  time  he  was 
run  over  and  killed.  She  also  said  the  whole  train  was  coupled 
together;  that  there  was  no  opening  between  the  cars,  and  the 
place  of  the  accident  between  two  streets.  There  was  no  contradic- 
tion of  these  facts;  on  the  contrary,  they  were  confirmed  by  the 
defendant's  witnesses,  as  to  everything  they  saw,  but  none  of  them 
saw  the  actual  collision.  Several  of  the  trainmen,  who  were 
examined,  came  to  the  spot  immediately  after  the  accident,  and  one 
of  them  lifted  the  boy  out  from  underneath  the  car.  Two  of  them 
testified  to  seeing  a  pan  about  half  full  of  coal  by  the  side  of  the 
boy,  and  one  of  them  removed  it. 

The  undisputed  facts,  therefore,  are,  that  the  boy,  just  before  the 
accident,  was  lying  on  his  back  on  a  railroad  track,  crosswise  the 
track,  with  his  feet  reaching  over  one  of  the  rails,  and  his  head 
between  the  rails.  The  train  was  just  starting,  and  was  moving 
slowly,  so  that  it  was  stopped  when  four  wheels  had  passed  over  the 
boy.  He  was  lying  underneath  the  cars,  and  there  is  no  evidence 
that  he  was  endeavoring  to  cross  the  track.  As  a  matter  of  course, 
he  was  not,  and  could  not  be,  in  such  circumstances,  in  the  exercise 
of  any  legal  right.  Railroad  tracks  are  not  made  for  persons,  young 
or  old,  to  lie  down  upon,  in  any  circumstances;  much  less  so  when 
cars  are  standing  on  the  track.  They  are  not  intended  for  any  such 
use,  and  any  person  who  makes  such  use  of  a  track  is  undoubtedly  a 
trespasser. 

The  question  is  not  an  open  one.  Had  this  lk)y  been  an  adult,  as 
a  matter  of  course,  he  could  not  have  recovered,  both  because  of 


644  American  Negligence  Cases. 

his  own  negligence  and  of  his  being  a  trespasser.  The  boy  was  ten 
years  old,  and,  therefore,  cannot  be  held  accountable  for  his  own 
negligence.  But,  as  a  clear  trespasser,  recovery  is  equally  impos- 
sible, notwithstanding  his  youth,  and  this  we  have  many  times 
decided.  In  every  one  of  the  following  cases  we  held  there  could 
be  no  recovery,  although  the  persons  injured  were  children,  upon 
the  express  ground  that  they  were  trespassers:  Phila.,  etc.,  R.  Co." 
V.  Hummell,  44  Pa.  St.  375;  Flower  v,  R.  R.  Co.,  69  Pa.  St.  210,  X2 
Am.  Neg.  Cas.  524;  Duff  7/.  R.  R.  Co.,  91  Pa.  St.  458,  10  Am.  Neg. 
Cas.  215,  n. ;  Cauley  z/.  R'y  Co.,  95  Pa.  St.  398;  s.  c,  98  Pa.  St.  498, 
10  Am.  Neg.  Cas.  215,  n. ;  Hestonville  Pass.  R'y  Co.  v.  Connell,  SS 
Pa.  St.  520;  Moore  v.  R.  R.  Co.,  99  Pa.  St.  301  (i);  B.  &0.  R.  Co. 
V.  Schwindling,  loi  Pa.  St.  258,  10  Am.  Neg.  Cas.  103,  n.  In 
several  of  them,  the  child  was  considerably  younger  than  in  this  case. 
In  not  one  of  them  was  the  trespass  of  the  child  so  gross,  so  pal- 
pable, so  conspicuous,  as  in  this.  The  doctrine  has  been  so  elabor- 
ately discussed  and  so  fully  expounded  and  illustrated  in  several  of 
the  opinions  of  this  court,  in  the  cases  referred  to,  that  it  is  entirely 
unnecessary  to  repeat  the  discussion  here. 

We  are  clearly  of  opinion  that  the  defendant's  ninth  point  [direc- 
tion of  verdict  fot-  defendant]  should  have  been   affirmed,  and  a 

I.  In  Hestonville  Passenger  R'y  by  his  parents  upon  an  errand,  along: 
Co.  V.  Connell,  88  Pa.  St.  520  (1879],  a  street  in  a  populous  suburb  of  a  city, 
boy,  about  seven  years  of  age,  attempt-  on  which  a  railroad  track  was  con- 
ing to  jump  on  front  platform  of  mov-  structed.  He  was  run  over  and  killed 
ing  street  car,  falling  therefrom  and  by  a  passing  train,  moving  at  a  very 
run  over,  judgment  for  plaintiff  was  rapid  rate  of  speed,  without  whistle  or 
reversed,  the  company  not  being  liable  other  signal.  The  only  witness  of  the 
for  the  act  of  the  child  in  trespassing  accident  declared  that  he  saw  the 
upon  the  car,  it  being  held  that  the  ac-  boy  walking  upon  the  outer  ends  of 
cident  occurred,  not  because  of  any  the  sleepers  a  single  instant  before  he 
defect  in  the  vehicle,  nor  from  the  was  struck.  The  street  was  of  ample 
neglect  of  the  person  in  charge  of  it,  breadth  and  had  sufficient  sidewalks, 
but  from  the  sudden  and  unanticipated  and  the  errand  upon  which  the  boy 
act  of  the  child  itself,  which  could  was  sent  did  not  require  him  to  cross 
neither  be  foreseen  nor  guarded  the  track  at  the  point  where  he  was 
against.  (Following  Phila.  &  Reading  killed.  In  an  action  by  the  boy's 
R.  R.  Co.  V,  Spearen.  11  Wrighl,  300,  parents  against  the  railroad  company, 
reported  on  page  532,  ante.)  to  recover  damages,  for  his  death,  the 

In  MooRK  V.  Pennsylvania  R.  R.  plaintiffs     adduced     evidence     which 

Co.,  99  Pa.  St.  301  (1882),  judgment  of  shawed  the  facts  to  be  as  above.     The 

nonsuit  was  affirmed  on  the  following  court  thereupon  awarded  a  nonsuit  on 

facts  (as  per  syllabus  to  the  official  re-  the  ground  of  the  boy's  contributory 

port):     "A  boy,  ten  years  old,  bright,  negligence.     Held,   that  this  was  not 

intelligent,    strong,    healthy    and    of  error.'* 
rather  exceptional  capacity,  was  sent 


Collisions  and  Crossings.  546 

verdict  for  the  defendant  directed.     Judgment  reversed.    Stsrrett 
and  Clark,  JJ.,  dissented. 

CHILDREN  INJURED  AT  CROSSINGS  AND  ON  STEAM  AND 

STREET-RAILROAD  TRACKS. 

Among:  the  numerous  Pennsylvania  cases  relating  to  Accidents  to  Children 
(other  than  those  reported  in  this  volume  of  Am.  Neg.  Cas.),  are  the  following: 

Child  on  siding  run  over  by  train  —  Trespasser, 

In  Philadelphia  &  Reading  R.  R.  Co.  v.  Hummbll,  44  Pa.  St.  375  (1863), 
where  plaintiff,  who  was  seven  years  old,  was  run  over  by  defendant's  cars 
while  upon  a  siding,  judgment  for  plaintiff  was  reversed,  it  being  held  that 
"the  use  of  a  railroad  track,  cutting,  or  embankment,  except  at  lawful  crossings 
of  public  roads  or  highways,  is  exclusively  for  the  company  and  their  employees; 
and  a  railroad  company  is  not  liable  for  an  injury  to  a  person  at  a  place  on  the 
railroad  where  he  had  no  right  to  be,  where  want  of  ordinary  care  on  part  of 
the  company  is  not  shown." 

Run  over  by  train  in  street, 

Pittsburg,  Allegheny  &  Manchester  R'y  Co.  v.  Pearson,  72  Pa.  St.  169 
<i872);  child,  eighteen  months  old,  wandering  from  home,  run  over  and  killed 
by  train  on  street;  judgment  for  plaintiff  for  $900  reversed;  question  of  con- 
tributory negligence  of  parents  in  permitting  child  to  get  on  track,  for  jury. 

Run  over  by  train  and  killed —  Damages, 

Pennsylvania  Co.  v,  James,  81  Pa.  St.  194(1874);  child,  nineteen  months  old, 
run  over  and  killed  by  train;  judgment  for  plaintiffs  for  $1,600  affirmed;  measure 
of  damages,  pecuniary  loss  to  parents;  in  suit  by  child  of  tender  years  for 
injury,  defense  of  contributory  negligence  will  not  avail,  but  in  suit  by  father 
or  mother,  contributory  negligence  of  parent  is  a  defense. 

Child  passing  between  cars  at  crossing, 

Philadelphia,  Baltimore  &  Wilmington  R.  R.  Co.  r.  Layer,  X12  Pa.  St.  418 
<x886);  child,  about  seven  years  old,  attempting  to  cross  track  at  street  blocked 
by  train,  and  while  passing  between  cars,  the  train  was  suddenly  started  and 
pliantiff  was  injured;  judgment  for  plaintiff  for  $7,500  affirmed. 

Child  using  general  footpath  struck  by  train, 

Taylor  v.  Delaware  &  Hudson  Canal  Co.,  113  Pa.  St.  162  (1886);  child, 
-eight  years  old,  struck  by  train  of  cars  while  crossing  track  at  footpath  habitu- 
ally used  by  public;  judgment  of  nonsuit  reversed. 

Run  over  by  fiat  cars  —  Trespasser. 

Mitchell  v,  Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co.,  i32«Pa.  St, 
226  (1890),  boy,  about  ten  years  old,  run  over  by  flat  cars;  trespasser;  nonsuit 
affirmed. 

Child  crossing  street  run  over  by  street  car. 

Glassey  v,  Hestonville,  Mantua  &  Fairmount  Passenger  R*y  Co..  57  Pa. 
St.  172  (1868);  plaintiff's  son,  a  boy  of  about  four  years  of  age,  while  crossing 
street,  run  over  and  killed  by  horse  car:  judgment  for  plaintiff  reversed;  negli- 
gence of  parent  in  permitting  child  of  tender  years  to  be  on  street  alone;  though 
child  may  recover  for  injuries  to  which  he  contributed  by  his  own  imprudent 
act,  the  father  cannot. 
Vol,  XII  — 35 
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Child  escaping  from  parent  run  over  by  street  car, 

Philadelphia  City  Passenger  R'y  Co.  v,  IIenrice,  92  Pa.  St.  431  (1880);  child, 
about  sixteen  months  old,  escaping  from  custody  of  mother  in  house,  going  into 
street  and  run  over  by  street  car;  judgment  for  plaintiff  reversed  for  erroneous 
instructions  as  to  duty  of  driver,  aud  for  erroneous  admission  of  certain 
evidence. 

Run  over  by  street  car —  Dangerous  employment  —  Contributory  negligence  of 
parent. 

Smith  v,  Hestonville,  Mantua  &  Fairmount  Passenger  R'y  Co.,  92  Pa.  St. 
450  (1880);  child,  about  seven  years  old,  run  over  by  street  car;  habit  of  child 
to  get  on  and  off  cars  to  serve  drivers  and  others  with  water  to  drinic;  contribu- 
tory negligence  of  mother  to  permit  child  to  engage  in  such  employment;  non- 
suit affirmed. 

Boy  jumping  off  street  car  and  run  over. 

Hestonville,  Mantua  &  Fairmount  Passenger  R'y  Co.  v.  Kbllby,  102  Pa. 
St.  115  (1883);  boy,  about  seven  years  old,  whose  hat  was  blown  off  while  on  front 
platform  of  car.  jumping  off,  while  driver  was  attending  to  switch,  and  run 
over  and  killed  by  car;  no  evidence  of  negligence  on  driver's  part;  judgment 
for  plaintiffs  for  $2,500  reversed. 

Run  over  and  killed  by  street  car, 

Schnur  V,  Citizens*  Traction  Co.,  153  Pa.  St.  29(1893);  boy,  six  years  old, 
run  over  and  killed  by  cable  car;  judgment  for  plaintiff  for  $600  affirmed. 

Boy  struck  and  killed  by  street  car, 

Jaquinta  V,  Citizens*  Traction  Co..  166  Pa.  St.  63  (1895);  boy,  between 
twelve  and  thirteen  years  of  age,  jumping  across  ditch  to  look  down  same, 
struck  and  killed  by  street  car;  judgment  lor  plaintiff  for  $500  affirmed. 

Child  run  over  by  street  car, 

Harkins  V,  Pittsburg.  Allegheny  &  Manchester  Traction  Co.,  173  Pa.  St. 
146  (1896);  child,  about  three  years  old,  run  over  by  street  car;  judgment  for 
$1,400  affirmed. 

In  action  by  child  itself  in  Harkins  case  (173  Pa.  St.  149),  judgment  for  the 
plaintiff  for  $3,150  was  affirmed. 

Run  over  by  street  car, 

Evers  v.  Philadelphia  Traction  Co.,  176  Pa.  St.  376  (1896);  child,  four 
and  a  half  years  old,  run  over  by  street  car;  judgment  for  plaintiffs  for  $1,500 
affirmed. 

BOY  DRIVING  ACROSS  TRACK  KILLED  BY  TRAIN  — 
FAILURE  TO  SIGNAL  QUESTION  FOR  JURY  — NONSUIT 
REVERSED. —In  LONGENECKER  V.  PENNSYLVANIA  R.  R. 
Co.,  105  Pa.  St.  328  (1884),  action  for  damages  for  death  of  boy, 
twelve  years  of  age,  who,  while  driving  over  grade  crossing,  was 
struck  and  killed  by  defendant*s  train,  judgment  of  nonsuit  was 
reversed,  the  facts  (as  per  statement  in  the  official  report)  being  as 
follows: 
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"  On  the  trial,  the  evidence  on  behalf  of  the  plaintiffs  was  to  the 
following  effect:  On  the  morning  of  October  lo,  1882,  Harry 
Longenecker,  twelve  years  of  age,  was  driving  a  team  of  mules  in  a 
lime  wagon  on  the  public  road,  where  it  crosses  at  grade  the  defend- 
ant's railroad,  about  half  a  mile  west  of  Berwyn  station,  which  is 
east  of  Paoli.  At  the  crossing  in  question  a  high  embankment 
rises  on  both  sides  of  the  railroad,  and  runs  westward  for  about 
three-quarters  of  a  mile.  No  one  saw  the  boy  or  the  wagon,  while 
he  was  in  the  act  of  approaching  or  going  upon  the  crossing.  While 
in  the  act  of  crossing,  the  wagon  was  struck  by  a  train,  and  the  boy 
was  killed.  ^ 

"The  engineer  was  the  only  person  who  saw  the  boy  and  wagon, 
prior  to  the  accident.  He  was  called  by  the  plaintiffs  and  testified 
that  it  was  a  regulation  of  the  company  not  to  whistle  in  approach- 
ing crossings  east  of  Paoli,  except  in  case  of  special  danger  of 
accident,  but  that  notice  of  the  approach  of  trains  should  be  given 
by  ringing  the  bell  a  quarter  of  a  mile  from  a  crossing  or  station. 
Upon  cross-examination,  defendant's  counsel  asked  the  witness: 

**  Q.  *  You  said  you  were  the  engineer  of  the  milk  train,  that  struck 
this  boy;  will  you  tell  us  whether  you  rang  the  bell  before  you  struck 
the  wagon?*  [Objected  to;  objection  overruled;  exception.  First 
assignment  of  error.]  The  witness  answered  that  he  rang  the  bell 
near  half  a  mile  from  the  crossing,  to  warn  repair  men  on  the  track, 
and  the  fireman  was  ringing  the  bell  when  he  saw  the  wagon  on  the 
track  and  whistled,  but  he  could  not  say  at  what  point  the  fireman 
began  to  ring,  nor  whether  he  rang  it  a  quarter  of  a  mile  from  the 
crossing. 

'*  Several  witnesses  who  were  in  the  neighborhood  of  the  crossing 
at  the  time  in  question,  testified  that  they  heard  no  bell  and  no 
whistle,  prior  to  a  sharp  whistle,  which  was  almost  instantly  followed 
by  the  crash  of  the  locomotive  striking  the  wagon.  One  witness 
testified  that  he  had  a  skittish  horse  tied  in  the  road  near  the  cross- 
ing, while  he  was  delivering  fiour  to  a  customer,  and  he  was  paying 
particular  attention  to  listening  for  any  train  signal,  so  that  he  could 
start  for  his  horse  if  he  heard  a  train  coming,  but  he  heard  no  warn- 
ing prior  to  the  shrill  whistle,  which  was  almost  immediately  followed 
by  the  crash  of  the  collision.  He  said  that  if  a  bell  had  been  rung 
on  the  engine  prior  to  the  whistle,  he  had  no  doubt  that  he  would 
have  heard  it;  that  on  another  occasion,  under  similar  circum- 
stances, he  had  heard  the  bell  distinctly,  as  a  warning  of  the 
approach  of  the  same  train. 

"At  the  close  of  the  plaintiff's  case,  the  defendants  moved  for  a 
compulsory  nonsuit. 
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**The  court:  It  does  not  appear  to  the  court  that  there  is  evi- 
dence to  sustain  a  verdict,  if  rendered,  for  the  plaintiff.  In  regard 
to  the  point  as  to  whether  a  railroad  company  could  substitute  the 
ringing  of  a  bell  for  a  whistle,  as  it  is  a  regulation  of  the  company 
to  use  a  bell  east  of  Paoli,  instead  of  blowing  a  whistle,  until  the 
Supreme  Court  say  that  they  cannot  substitute  the  ringing  of  a  bell 
for  the  blowing  of  a  whistle,  we  will  hold  that  to  be  sufficient.  The 
motion  for  a  compulsory  nonsuit  is  granted.  A  rule  to  take  off 
the  nonsuit  was  discharged  by  court. 

"  The  plaintiffs  took  this  writ  of  error,  assigning  for  error,  inter 
alia,  I,  the  admission  of  the  question  on  cross-examination  of  the 
engineer,  above  noted,  and,  5,  6,  the  refusal  of  the  court  to  take  off 
the  judgment  of  nonsuit.  (R.  Jones  Monaghan  and  R.  E.  Mona- 
GHAN  (James  Monaghan  with  them),  apperaed  for  plaintiffs  in 
error;  John  J.  Pinkerton,  for  defendant  in  error.) 

Sterrett,  J.,  delivered  the  opinion  of  the  court,  in  which  the 
judgment  of  nonsuit  was  reversed  and  a  venire  facias  de  novo 
awarded,  on  the  ground,  among  others,  that  whether  the  ringing  of 
a  bell,  without  blowing  the  whistle,  is  a  sufficient  warning  of  the 
approach  of  a  train  at  a  crossing,  is  a  question  for  jury  to  determine 
from  the  circumstances,  and  not  for  the  court  to  determine  as  a 
matter  of  law. 


PENNSYLVANIA  RAILROAD  COMPANY  V. 
McCLOSKEY'S  ADMINISTRATOR. 

Supreme  Courts  Pennsylvania,  ^^54- 

[Reported  in  23  Pa.  St.  526.] 

DROVER  IN  CHARGE  OF  STOCK  KILLED  IN  COLLISION  BETWEEN 
TRAINS  -  DAMAGES  —  LIMITING  LIABILITY.  —  In  an  action  by  an 
administrator  to  recover  damages  for  the  loss  of  the  life  of  bis  intestate, 
through  the  defendant's  negligence,  the  court  instructed  the  jury  thai  they 
might  compute  the  damages  by  the  probable  accumulations  of  a  man  of  the 
age,  habits,  health  and  pursuits  of  the  deceased,  during  what  would  have 
probably  been  his  lifetime;  and  added,  that  if  the  jury  could  find  a  better 
rule,  they  were  at  liberty  to  adopt  it.  Held,  that  there  was  no  error  in  this 
direction. 

The  jury  must,  in  such  case,  place  a  money  value  on  the  life  of  an  indi- 
vidual, in  the  same  manner  that  in  other  cases  they  estimate  the  value  of 
health  and  reputation.  The  law  can  furnish  no  definite  measure  for  dam- 
ages that  are  essentially  indefinite. 

A  railroad  company  carrying  passengers,  cannot  shield  themselves  from 
the  consequences  of  their  negligence,  by  showing  that  a  person  injured 
obeyed  specific  instructions  of  the  conductor,  instead  of  general  directions, 
of  which  he  had  been  informed. 
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AMuming  that  a  public  company  of  carriers  may  contract  for  other 
ezeoiptions  from  liability  than  those  allowed  by  law,  still  a  contract  will 
not  exempt  from  liability  for  gross  negligence. 

A  regulation  by  which  a  passenger  with  live  stock,  on  the  freight  train, 
is  requited  to  remain  on  the  cars  which  contain  his  stock,  is  not  so  trans- 
gressed by  his  being  in  another  part  of  the  train,  when  it  is  at  rest,  as  to 
make  him  a  contributor  to  his  own  injury  by  that  train  being  run  into  by 
another. 
(Syllabus  to  the  oflScial  report.) 

Error  to  the  District  Court  of  Allegheny  County.  Judgment 
for  plaintiff  affirmed, 

"Action  on  the  case  against  the  Pennsylvania  Railroad  Com-   , 
pany  for  the  loss  of  the  life  of  William  McCloskey  by  the  negli* 
gence  of  the  agents  or  servants  of  the  company.     The  action  was 
brought  by  the  administrator  of  the  estate  of  the  deceased. 

"William  McCloskey,  on  March  i,  1853,  put  on  board  the  com- 
pany's cars,  at  Pittsburg,  a  drove  of  horses  destined  for  Phila- 
delphia. It  appeared  in  evidence  that  the  regulations  of  the 
company  required  that,  before  any  undertaking  to  carry  live 
stock  should  be  made,  the  owner  of  the  stock  should  sign  an 
agreement  to  travel  on  the  cars  containing  his  stock,  and  give 
his  care  and  attention  to  it,  act  under  the  orders  of  the  con- 
ductor, and  release  the  company  from  all  liability  for  personal 
injury,  however  incurred;  and  there  was  some  evidence,  but 
strongly  contradicted,  that  such  an  agreement  had  been  signed 
by  him,  and  that  he  knew  of  the  regulation. 

"When  the  train  was  on  its  way,  on  March  3,  about  eleven 
o'clock  at  night,  near  Newton  Hamilton,  it  was  stopped  by  the 
bursting  of  a  flue  of  the  engine.  Arrangements  were  immedi- 
ately made  to  warn  approaching  trains  of  the  accident ;  but,  for 
reasons  not  necessary  to  mention,  the  warning  failed  to  reach 
the  train  from  the  west,  and  a  collision  followed,  which  caused 
such  injury  to  McCloskey  that  he  died  in  a  short  time.  The 
jury  found  that  the  collision  arose  from  the  gross  negligence  of 
the  company's  agents. 

"When  it  happened,  McCloskey  was  not  in  the  cars  containing 
his  stock,  and  those  cars  sustained  no  injury;  but  he  was  in  the 
emigrant  car,  which  was  crushed  by  the  collision,  and  the  jury 
found  that  he  was  there  by  the  direction  of  the  conductor. 

"McCloskey,  at  the  time  of  his  death,  was  childless  and 
unmarried,  and  he  left  two  sisters  as  his  next  of  kin,  and  it  did 
not  appear  that  they  had  suffered  any  pecuniary  loss  by  his 
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death.  It  was,  therefore,  contended  that  no  more  than  nominal 
damages  could  be  recovered;  but  Williams,  J.,  thought  other- 
wise, and  instructed  the  jury  as  appears  in  the  opinion  of  this 
court.  He  further  instructed  them  that  the  direction  of  the  con- 
ductor entitled  McCloskey  to  be  in  the  emigrant  car,  and  that 
the  release  from  liability,  if  signed  by  McCloskey,  did  not  pro- 
tect the  company  from  damages  occasioned  by  the  gross  negli- 
gence of  its  agents.  These  instructions  were  the  principal  matters 
complained  of  as  error.  The  plaintiff  had  a  verdict  and  judg- 
ment for  $4,500. 

"By  the  act  of  ist  April,  1836,  it  is  provided,  that  if  any  per- 
son shall  become  injured,  either  in  person  or  property,  through 
or  by  reason  of  the  gross  negligence  or  wilful  misconduct  of  the 
driver  of  any  public  stage,  etc.,  carriage,  or  car,  employed  in  the 
conveyance  of  passengers,  or  through  or  by  reason  of  the  gross 
negligence  or  wilful  misconduct  of  any  engineer  or  conductor  of 
any  locomotive,  engine,  etc.,  'such  driver,  engineer,  or  con- 
ductor shall  be  deemed  guilty  of  a  misdemeanor;'  and  on  convic- 
tion shall  be  punished  by  a  fine  not  exceeding  $50,  and  by 
imprisonment  not  exceeding  twelve  months,  '  provided  that  the 
provisions  of  this  act  shall  not  interfere  with  the  civil  remedies 
against  the  proprietors  or  others  to  which  the  party  injured  may 
by  law  be  now  entitled.' 

"By  the  i8th  section  of  the  Act  of  15th  of  April,  1851  (Acts, 
p.  674),  it  is  enacted,  that  no  action  hereafter  brought  to  recover 
damages  for  injuries  to  the  person  by  negligence  or  default, 
shall  abate  by  reason  of  the  death  of  the  plaintiff,  but  the  per- 
sonal representatives  of  the  deceased  may  be  substituted  as  plain- 
tiff, and  prosecute  the  suit  to  final  judgment  and  satisfaction. 
Section  19.  That  whenever  death  shall  be  occasioned  by  unlawful 
violence  or  negligence,  and  no  suit  for  damages  be  brought  by 
the  party  injured  during  his  or  her  life,  the  widow  of  any  such 
deceased,  or  if  there  be  no  widow,  the  personal  representatives, 
may  maintain  an  action  for  and  recover  damages  for  the  death 
thus  occasioned." 

J.  H.  Hampton  and  Stokes,  for  plaintiff  in  error. 

Shaler  4  Stanton,  for  defendant  in  error. 

Lowrie,  J.  —  The  learned  judge  of  the  court  below  allowed 
the  jury  to  find  the  damages  according  to  the  value  of  the  life 
lost,  and  suggested  that,  in  estimating  them,  they  might  com- 
pute them  by  the  probable  accumulations  of  a  man  of  such  age, 
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habits,  health  and  pursuits,  as  the  deceased,  during  v/hat  would 
probably  have  been  his  lifetime;  and  then  added:  ''I  think  this 
would  be  a  fair  measure  of  damages  in  this  case;  but  if  the  jury 
can  find  a  better  rule  than  the  one  suggested,  they  are  at  liberty 
to  adopt  it." 

To  this  it  is  objected,  that  it  gives  to  the  representatives  of 
the  deceased  more  than  compensation;  that  is,  more  damages 
than  they  have  suffered  by  the  death,  and  that  this  judgment 
acquires  a  punitive  character,  which,  it  is  said,  could  not  have 
been  intended,  since  the  law  has  manifested  its  punitive  will  in  a 
<lifferent  form,  by  providing  for  the  punishment  of  the  really 
guilty  persons,  the  servants  of  the  company,  in  the  Act  of  ist 
April,  1836. 

The  latter  part  of  this  argument  is  answered  by  saying  that 
there  are  many  cases  in  which  vindictive  damages  are  given  though 
the  act  is  also  subject  to  punishment;  and  this  is  a  denial  of  the 
unexpressed  premises  of  the  argument,  and,  therefore,  the  con- 
clusion is  left  without  support,  and  we  are  saved  the  necessity  of 
showing  that  it  is  a  mere  assumption  to  call  such  damages 
punitive. 

The  main  purpose  of  the  argument,  however,  is  to  show  that 
the  representatives  appointed  by  the  law  in  such  a  case  are 
entitled  to  no  more  damages  than  they  have  individually  sus- 
tained, and  it  requires  a  more  extended  consideration. 

Heretofore  no  action  has  been  allowed  among  us  for  the  death 
of  a  freeman,  and  the  novelty  of  the  case  contributes  to  the 
difficulty  of  determining  it,  and  warns  us  to  proceed  with  appro- 
priate caution.  But,  strange  as  the  case  is,  in  our  jurisprudence, 
we  are  not  without  analogies  here  and  elsewhere  which  may  fur- 
nish us  some  light. 

The  principle  that  requires  compensation  for  the  death  of  a 
freeman  is  not  at  all  new  in  history.  It  was  long  an  institution 
among  our  Anglo-Saxon  ancestors  and  perhaps  it  was  never 
positively  abolished,  but  rather  died  out  under  the  influence  of 
the  Norman  conquest,  and  the  centralizing  powers  of  the  king's 
courts,  which  treated  all  such  wrongs  as  wrongs  done  to  the  king 
—  and  hence  as  criminal  offenses.  It  seems  to  have  been  an 
institution  common  to  all  Germanic  nations,  and  perhaps  to  every 
people  that  rose  one  degree  above  the  savage  life,  and  were  still 
striving  to  rise.  With  them  it  was  intended  as  a  compensation 
to  surviving  kindred,  and  as  a  means  of  preventing  the  disorders 
that  follow  in  the  train  of  private  revenge. 
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There  are  indications  of  its  existence  among  the  Romans  (Dig^ 
9,  3,  7,  4,  also  9,  2,  9  and  31),  though  Pasquier  (Inst,  de  Just. 
4,  3)  expresses  doubts  about  it.  Voet  (Pandects,  9,  2,  1 1)  and 
Pacius  (Analysis  Institutionum,  4,  3,  i)  refer  to  it  as  existing- 
there,  and  also  in  Holland,  the  Netherlands,  and  perhaps  in  some 
other  parts  of  modern  Europe,  and  we  have  evidence  of  its  exist- 
ence  in  Scotland.  Erkine's  Inst.  592,  n.  13;  Bell's  Principles  of 
Law,  749;  Blake  v.  Midland  R'y  Co.,  10  Eng.  L.  &  Eq.  437. 
As  it  existed  among  the  Romans,  the  damages  recovered  by  the 
kindred  were  not  by  way  of  hereditary  succession,  for  damages 
for  wrongs  done  to  the  body  of  a  freeman  were  not  allowed  to 
pass  in  that  way.     Dig.  9,  3,  5,  5;  Pothier's  Pand.  9,  3,  12. 

A  recent  English  statute,  9  and  10  Vict.  c.  93  (i),  seems  to 
have  revived  the  principle  of  the  old  Saxon  law,  and  to  allow 
the  relations  of  the  deceased  to  recover  damages  to  be  appor- 
tioned among  them  according  to  the  injury  resulting  to  them 
respectively.  In  form,  therefore,  the  action  is  for  their  own 
loss,  and  not  a  survival  of  the  right  of  action  for  the  injury  to  the 
deceased.  Yet  the  English  courts  have  not  known  how  to  esti- 
mate the  damages,  except  according  to  the  value  of  the  life 
lost.     Blake  v.   Midland  R'y  Co.,   10  Eng.  L.  &  Eq.  437  (2); 

I.  Lord  CampbelPs  Act (q  and  10  Vict, ^  have  been  caused  under  such  circum- 
c.  9;).  The  sections  in  Lord  Camp-  stances  as  amount  in  law  to  felony. 
beU's  Act,  9  and  10  Vict.  c.  93,  relating  By  section  3,  every  such  action  shal) 
to  damages  (after  reciting  thai  no  ac-  be  for  the  benefit  of  the  wife,  husband, 
tion  at  law  is  now  maintainable  against  parent  and  child  of  the  person  whose 
a  peison,  who,  by  his  wrongful  act,  death  shall  have  been  so  caused,  and 
neglect  or  default  may  have  caused  shall  be  brought  by  and  in  the  name 
the  death  of  another  person,  and  it  is  of  the  executor  or  administrator  of  the 
oftentimes  right  and  expedient  that  the  person  deceased.  And  in  every  such 
wrongdoer  in  such  case  should  be  action,  the  jury  may  give  such  dam- 
answerable  in  damages  for  the  injury  ages  as  they  may  think  proportioned 
so  caused  by  him)  enacts,  that  whenso-  to  the  injury  resulting  from  such  death; 
ever  the  death  of  a  person  shall  be  to  the  parties  respeciively  for  whom 
caused  by  wrongful  act,  neglect  or  de-  and  for  whose  benefit  such  action  shall 
fault,  and  the  act,  neglect  or  default  is  be  brought;  and  the  amount  so  re- 
such  as  would  (if  death  had  not  ensued)  covered,  after  deducting  the  costs  not 
have  entitled  the  party  injured  to  main-  recovered  from  the  defendant,  shall  be 
tain  an  action  and  recover  damages  in  divided  among  the  before-mentioned 
respect  thereof,  then  and  in  every  such  parties  in  such  shares  as  the  jury,  by 
case,  the  person  who  would  have  been  their  verdict,  shall  find  and  direct, 
liable  if  death  had  not  ensued,  shall  be 

liable  to  an  action  for  damages,  not-  2.  In  Blake  v.  Midland  R'y  Co.,  10 

withstanding  the  death  of  the  person  Eng.  L.  &  Eq.  437,  18  Q.  B.  93,  it  wa» 

injured,  and  although  the  death  shall  held  that  in  an  action  founded  on  the- 
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Armsworth  v.  Southeastern  R'y  Co.,  ii  Jurist,  758  (i);  6  Harr. 
Dig.  273 ;  and  this  statute  seems  to  leave  other  injuries  to  the 
person  just  as  they  were  before,  and  consequently,  a  death  from 
another  cause,  before  compensation  recovered,  is  not  provided  for. 

But  it  is  asked,  how  can  one  that  is  dead  be  compensated  by  a 
civil  procedure,  for  injuries  done  to  him  in  his  life,  and  especi- 
ally for  the  loss  of  his  life?  This  directs  us  to  another  aspect  of 
the  present  claim  that  is  not  as  new  as  the  one  already  noticed. 
In  the  early  stages  of  our  law,  all  rights  of  action  for  wrongs 
done,  not  breaches  of  contract,  died  with  the  injured  person. 
This,  however,  was  altered  by  statute  4  Ed.  3,  c.  7,  and  this 
alteration  has  been  very  largely  extended  by  construction  and  by 
our  statute,  24th  February,  1834,  §  28,  nothing  was  excepted  but 
slander,  libel  and  wrongs  to  the  person.  Many  of  the  cases, 
thus  declared  to  survive,  involve  questions  of  compensation,  and 
exemplary  damages  for  wrong  and  insult,  fraud  and  malice, 
which  are  to  be  decided  upon,  and  executed  after  the  injured 
party  is  beyond  the  reach  of  civil  compensation,  and  yet  the 
injury  is  measured  just  as  if  he  were  still  living. 

There  are  abundant  indications  of  the  same  law  of  survivorship 
in  the  Roman  law,  in  regard  to  such  injuries;  Inst.  4,  12,  i; 
Dig.  44,  7,  26  and  58;  Dig.  50,  17,  139  and  164;  Heineccius  Ele- 
menta  Juris.,  §§  1193,  1194;  Pacius  Analysis  Inst,  4,  12;  and 
these  embrace  a  wider  range  of  injuries  than  have  been  hereto- 
fore saved  from  death  by  our  law;  for  they  include  all  cases 
actually  commenced  in  the  lifetime  of  the  injured  party,  and 
prevent  their  abatement  by  his  death. 

Our  act  of  15th  April,  1851,  seems  to  express  its  purpose  bet- 
ter than  the  English  one  heretofore  referred  to ;  for  in  one  section 

9  and  10  Vict.  c.  93,  by  the  wife,  bus-  feodaat  and,  wbile  riding  upon  its  car, 

band,  parent  or  child  of  a  person  killed  in   the    course    of   employment,   was 

by  misfeasance,  the  jury,  in  estimat-  thrown  therefrom  by  a  sudden  jerk, 

ing  the  damages,  cannot  take  into  con-  and  run  o^er.    The  defendant  claimed 

sideration,  mental  suffering  or  loss  of  that  the  accident  was  caused  by  the 

society,   but  must  give  compensation  negligence   of    ihe  deceased   himself. 

for  pecuniary  loss  only.  On  the  question  of  damages,  the  court 

charged    the    jury,   that   the  amount 

I.  In  Armsworth  v,  Southbastxrn  could  not  be  estimated  according  to 

R'y  Co.,  ii  Jurist,  758,  an  action  to  annuity  tables,  but  rather  according 

recover  for  the  death  of  plaintiff's  in-  to  what  the  jury  should  consider  a 

testate,   occasioned  by  negligence  of  fair  compensation  to  the  family,  for  the 

defendant  or  its  servants,  it  appeared  loss  of  the  deceased, 
that  deceased  was  in  the  employ  of  de- 
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it  simply  provides  that  the  action  commenced  for  injuries  to  the 
person  shall  not  abate  by  the  plaintiff's  death,  but  shall  survive 
by  substitution  of  his  personal  representatives ;  and  in  another, 
that  if  no  suit  for  damages  be  brought  during  life  by  the  party 
mortally  injured,  by  negligence  or  violence,  then  the  widow, 
and  if  there  be  no  widow,  the  personal  representatives,  may 
maintain  an  action  for  damages  for  the  death. 

The  first  of  these  sections  is  very  plain,  and  it  provides  that 
the  personal  representatives  may  continue  the  action  commenced, 
that  is,  may  proceed  and  recover  the  very  damages  to  which  the 
deceased  would  have  been  entitled  had  he  survived  until  the 
verdict  and  judgment. 

The  other  section  is  somewhat  less  definite  in  regard  to  the 
damages  intended ;  but  this  very  indefiniteness  is  proof  that  no 
other  thought  was  in  the  mind  of  the  legislature  than  the  wrong 
and  damage  done  to  the  decedent ;  else  it  would  have  been  made 
to  appear.  If  one  section  related  to  damages  done  to  the  deceased, 
and  the  other  to  damages  done  to  his  relatives,  these  contrasted 
thoughts  could  hardly  have  failed  to  come  out  clearly  in  the 
expression. 

But  even  if  this  were  otherwise,  we  do  not  perceive  how  it 
could  influence  the  damages;  for  they  must  necessarily  be 
measured  by  the  absolute  value  of  the  life  lost,  and  not  by  the 
pecuniary  loss,  which  the  designated  representatives  shall  have 
thereby  sustained.  The  precept  involved  in  the  law  is,  **Thou 
shalt  not  by  negligence  or  violence  take  away  the  life  of  another;** 
and  the  sanction  of  the  law  lies  in  the  duty  of  compensation  for 
the  life  destroyed,  measured  according  to  its  own  merits  and  not 
according  to  the  necessities  and  circumstances  of  his  kindred. 
It  is  very  hard  to  value ;  but  not  for  that,  more  uncertain  than  the 
speculations  in  relation  to  damages,  which  are  proposed  in  its 
stead. 

This  thought  is  involved  in  the  whole  course  of  the  legislation 
and  jurisprudence  already  referred  to.  and  it  is  a  rejection  of 
the  idea  that  the  negligence  which  destroys  life  is  irresponsible, 
and  an  assertion  of  the  principle  that  all  negligence  must  answer 
for  its  result,  however  serious.  We  have  not  hertofore  been 
startled  at  the  absurdity  of  giving  a  pecuniary  compensation  for 
broken  limbs,  or  ruined  health,  or  shattered  intellect,  or  tarnished 
reputation. 

If  the  body  be  all  crushed,  we  have  regarded  its  sufferings  as  a 
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subject  of  civil  compensation,  so  long  as  life  smoulders  beneath 
the  ruins;  even  though  there  be  no  capacity  to  appreciate  or 
enjoy  compensation.  We  ought  not  to  be  startled  that  the  duty 
of  compensation  is  continued,  when  such  life  is  smothered  out. 

We  call  it  compensation,  while  we  admit  that  money  is  a  very 
insufficient  and  uncertain  measure  of  all  such  injuries.  But  it  is 
the  best  standard  we  have,  and  in  practice  it  is  not  found  to  be 
absurd.  The  duty  of  the  wrongdoer  to  make  compensation  is 
very  plain,  and  such  as  he  has,  which  the  law  can  reach,  it  com- 
pels him  to  give ;  though  it  may  never  reach  the  consciousness  of 
the  person  injured.  It  is  an  act  of  distributive  justice  in  vindica- 
tion of  invaded  right,  and  it  adopts  the  best  approximation  to 
compensation  which  the  authority  of  the  law  can  enforce.  And 
in  these  times,  when  criminal  justice  presents  so  many  symptoms 
of  going  out  of  repute,  and  police  officers  are  so  often  held  up  to 
public  indignation,  for  their  performance  of  duty,  it  is  found  to 
operate  well.  Call  it  punitive;  yet  it  is  only  indirectly  so,  as  all 
compensation  is,  and  does  not  wipe  out  any  offense  that  is 
involved  against  the  State.  From  our  present  experience  and 
observation,  therefore,  we  are  unable  to  discover  any  substantial 
error  in  the  instructions  complained  of.  It  would  be  wrong  to 
limit  the  value  of  a  man's  life  by  his  probable  accumulations,  for 
many  men  make  none  in  a  lifetime,  and  many  have  arrived  at  an 
age  when  they  no  longer  attempt  to  make  any,  and  many  women 
never  make  any ;  and  yet  every  one  is  entitled  to  his  life,  and  we 
have  as  yet  discovered  no  standard  for  its  valuation.  It  is  not 
human  possessions  that  are  destroyed,  but  humanity  itself;  and 
as  this  has  no  market  value,  it  must  necessarily  be  very  much  a 
matter  of  human  feeling. 

Hard,  then,  as  the  task  may  be,  and  however  uncertain  its 
result,  it  is  to  be  performed  by  the  jury,  aided  by  the  cautions 
and  counsels  of  the  judge,  who  has  been  trained  in  the  considera- 
tion of  juridical  questions.  Looking,  on  the  one  hand,  to  the 
dignity  of  human  nature,  as  it  has  been  assailed,  and  on  the 
other,  to  the  position  and  rights  of  the  defendant,  and  consider- 
ing the  dignity  of  their  positions  as  judges  of  most  sacred  right, 
and  their  own  dignity  and  responsibility  as  individuals,  and  lov- 
ing mercy,  even  while  doing  justice,  the  jury  must  place  a  money 
value  upon  the  life  of  a  fellow-being,  very  much  as  they  would 
upon  his  health  or  reputation.  The  law  can  furnish  no  definite 
measure  for  damages  that  are  essentially  indefinite. 


656  AMERICAN  Negligence  Cases. 

The  other  points  in  this  cause  we  feel  compelled  to  dispose  of 
in  a  few  brief  propositions : 

A  railroad  company  carrying  passengers  cannot  allege  that  a 
passenger  is  in  fault  in  obeying  specific  insructions  of  the  con- 
ductor, instead  of  the  general  directions  of  which  he  has  been 
informed. 

Assuming  that  a  public  company  of  carriers  may  contract  for 
other  exemptions  from  liability  than  those  allowed  by  law,  still 
such  a  contract  will  not  exempt  from  liability  for  gross  negli- 
gence. 

A  regulation  by  which  a  passenger  with  live  stock  on  the 
freight  train  is  required  to  remain  on  the  cars  which  contain  his 
stock,  is  not  so  transgressed  by  his  being  in  another  part  of  the 
train,  when  it  is  at  rest,  as  to  make  him  a  contributor  to  his  own 
injury  by  that  train  being  run  into  by  another. 

Judgment  affirmed. 


LACKAWANNA  AND  BLOOMSBURG  RAILROAD 

COMPANY  V.  CHENEWITH. 

Supreme  Courts  Pennsylvania^  October^  1866, 

[Reported  in  52  Pa.  St.  383.] 

COLLISION  OF  TRAIN  WITH  CAR  ON  TRACK  —  FREIGHT  CAR 
ATTACHED  TO  TRAIN  DERAILED  —  RULES  AND  REGULATIONS 
—  AGENT'S  ACT —LIMITING  LIABILITY —RAILROAD  COMPANY 
LIABLE  FOR  PERSONAL  INJURY.  —  In  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff  in  a  collision  of  a  train  with  a  cow  on 
the  track «  whereby  his  freight  car  fell  over  into  the  canal  and  he  was 
severely  injured,  it  was  held^  that  where  the  company's  agents  had  attached 
plaintiff's  freight  car  to  a  passenger  train,  contrary  to  company's  rules, 
plaintiff  agreeinfi:  to  run  all  risks,  the  railroad  company  could  not  repudi- 
ate the  acts  of  their  agents,  so  as  to  free  themselves  from  liability  for 
negligence,  on  the  ground  of  want  of  power  in  their  agents. 

Error  to  the  Court  of  Common  Pleas  of  Luzerne  County. 
Judgment  affirmed. 

"This  was  an  action  on  the  case,  commenced  May  4th,  1864. 
by  William  L.  Chenewith  against  the  Lackawanna  and  Blooms- 
burg  Railroad  Company. 

"The  plaintiff  resided  in  Carlisle,  and  was  engaged  in  running 
a  market  car,  and  selling,  marketing  fruit,  etc.  On  Saturday, 
about  the   ist  of  October,  i860,  he  and  John   Harder  were  at 
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Kingston  with  their  cars  (Chenewith's  loaded  with  apples), 
after  the  regular  freight  train  had  gone.  The  superintendent  of 
the  road  was  absent.  Upon  the  request  of  Chenewith  —  after 
being  told  it  was  against  instructions  and  the  rules  of  the  com- 
pany, and  he  proposing  that  if  his  car  was  put  on  the  passenger 
train,  which  had  not  then  arrived,  he  would  run  all  risks,  and 
attend  to  the  brakes  on  his  car  —  some  of  the  other  agents  agreed 
that  he  might  attach  to  that  train.  Both  cars  were  attached, 
Harder's  to  the  passenger  car,  and  Chenewith's  to  Harder's,  and 
after  the  train  had  passed  Berwick  station,  a  cow  was  seen  com- 
ing down  a  hill  on  the  side  of  the  track;  the  engineer  whistled  to 
put  down  brakes,  but  before  the  train  could  be  stopped,  the 
engine  ran  over  her.  Before  the  train  had  reached  Berwick, 
Chenewith  went  into  Harder's  car,  and  when  the  engineer 
whistled  to  put  down  brakes,  Chenewith  was  on  the  platform  of 
the  passenger  car.  He  then  got  on  to  Harder's  car,  which  was 
'riding  the  sills,'  and  Chenewith  fell  off.  Harder's  car  body  fell 
over  into  the  canal;  Chenewith's  car  also  went  into  the  canal. 
He  was  found  lying  between  the  two  cars,  in  the  canal,  severely 
injured.  He  also  lost  a  large  portion  of  his  lading.  There  was 
evidence  that  on  one  side  of  the  track,  at  the  place  of  the  disaster, 
was  a  high  bank,  with  a  fence  at  the  top,  except  at  the  terminus 
of  a  street;  on  the  other  side  was  the  canal,  and  at  Berwick,  a 
cattle  guard ;  there  was  a  comparatively  slight  curve  there  in  the 
road.  There  was  a  watchman  also  employed  on  that  part  of  the 
track. 

"On  the  trial,  no  points  were  submitted.  CONYNGHAM,  P.  J., 
after  referring  to  the  permission  to  attach  the  cars,  charged  the 
jury,  amongst  other  things: 

**  *  I.  In  this  respect  both  parties  were  acting  wrongfully,  if  the 
testimony  be  correct,  and  if,  as  they  said,  they  thought  the 
effect  of  it  might  endanger  the  passenger  train  and  the  passengers, 
it  was  grossly  wrong  on  the  part  of  the  officers.  I  do  not  see, 
however,  that  the  company  can  here  repudiate  the  acts  of  their 
officers,  so  as  to  free  themselves  from  all  liability  upon  such 
ground,  as  the  officers  did  attach  the  cars,  and  run  them  on 
their  course  up  to  the  time  of  the  difficulty. 

**  '2.  I  do  not  consider  that  the  agreement  to  stand  or  bear  all 
risks  would  free  the  company  from  responsibility  if  injury  occurred 
to  the  plaintiff,  by  reason  of  negligence  or  want  of  ordinary  care 
in  the  running  of  the  train  by  the  agents  of  the  company,  the 
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jury  not  finding  any  other  concurrent  negligence  on  the  part  of 
the  plaintiff,  except  the  permitting  his  cars  to  be  attached  to  the 
train  under  the  contract  mentioned. 

"  *3.  I  do  not  consider,  under  the  evidence,  that  the  plaintiff  was 
technically  a  passenger  on  that  train,  or  that  because  he  agreed, 
as  is  said  by  some  of  the  defendant's  witnesses,  to  brake  his  own 
car,  he  is  to  be  considered  an  employee  of  the  company,  so  that  he 
cannot  bring  suit  against  them  for  damages  under  the  circum- 
stances claimed  here.  *  *  *  I  am  not  ready  to  say  that  such 
a  person  is,  by  virtue  of  his  employment  in  such  capacity,  with- 
out any  obligation  upon  the  part  of  the  company  to  protect  him 
against  the  negligence  of  its  engineers  or  other  officers. 

**  *4.  It  is  for  you,  upon  reviewing  all  the  facts,  to  decide 
whether  the  accident  was  occasioned  by  the  carelessness  or  negli- 
gence of  the  engineer  upon  the  train,  or  the  watchman  upon  the 
road,  another  officer  of  the  company,  by  leading  the  engineer 
into  the  danger,  through  the  putting  up  of  his  signal  light  of 
safety,  when  a  proper  examination  might  have  enabled  him  to 
discover  this  cow  upon  the  track,  if  she  had  been  there  any  time. 

**  '5.  When  the  trouble  about  the  cow  occurred,  Mr.  Harder 
says  the  plaintiff  was  on  the  back  platform  of  the  passenger  car, 
fiom  which  he  was  suddenly  thrown  or  fell  of!;  he  was  not  in  his 
proper  place ;  while  the  mere  fact  of  his  being  upon  a  platform  (a 
platform  outside  of  the  car  being  necessarily  his  proper  location), 
would  not  rule  the  case  against  him,  yet  if  by  reason  of  his  not 
being  on  his  own  car,  handling  or  ready  to  handle  the  brake, 
which  if  done  in  due  season,  or  for  any  other  reason,  you 
believe,  as  argued  here,  would  have  lessened  the  chance  of  injury 
from  the  striking  of  the  cow  by  the  car,  and  as  to  any  claim  for 
personal  damage  or  injury  to  his  person,  if  by  his  unauthorized 
change  of  place,  as  contended,  he  conduced  to  the  danger  of  the 
injury,  which  the  jury  think,  under  the  evidence,  he  might  have 
escaped  if  he  had  been  in  his  allotted  situation,  he  must  and 
should  be  considered  as  guilty  himself  of  carelessness  and  negli- 
gence, conducive  to  the  accident  or  injury.' 

"The  jury  found  for  the  plaintiff,  $3, OCX).  The  portions  of  the 
charge  above  mentioned  were  assigned  for  error." 

S.  Woodward  and  H.  M.  Hovt,  for  plaintiffs  in  error. 

A.  RiCKETTS  and  C.  P.  Humrich,  for  defendant  in  error. 

Thompson^  J.  —  i.  The  first  assignment  of  error  on  the  record 
is  to  the  portion  of  the  charge  of  the  learned  judge,  in  which  he 
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holds  that  the  agents  of  the  company,  as  well  as  the  plaintiffs^ 
acted  improperly  in  attaching  freight  cars  to  a  passenger  train, 
yet  that  the  company  could  not  repudiate  the  act  so  as  to  free 
itself  from  responsibility  for  negligence,  on  the  grounds  of  want 
of  power  in  the  agent. 

We  think  the  court  committed  no  error  in  this.  The  arrange- 
ment was  made  with  parties  having  full  power  over  the  subject- 
matter,  and  to  them  the  plaintiff  was  authorized  to  look,  and  was 
required  to  look  to  no  other.  When,  therefore,  they  consented 
to  hitch  on  his  cars  to  the  passenger  train,  even  at  his  urgent 
solicitation  —  and  we  have  not  a  particle  of  evidence  that  other 
inducements  to  do  the  act  were  held  out,  excepting  freedom 
from  responsibility  as  a  consequence  of  the  attachment  —  we 
must  presume  that  it  was  done  with  a  view  to  the  compensation 
to  be  paid,  on  th^  one  hand,  and  the  usual  care  to  be  exercised 
on  the  other.  The  argument,  however,  is,  that  the  plaintiff  was 
guilty  of  such  a  wrong  in  asking  for  and  permitting  his  car  to  be 
attached,  that  whether  the  act  contributed  to  the  disaster  or  not, 
he  is  to  be  treated  as  a  trespasser,  and  not  entitled  to  any  com- 
pensation for  injuries  not  wilfully  done  him.  This,  we  think,  is 
not  the  law,  unless  in  a  case  where  the  will  of  the  agent  is  con- 
trolled and  subverted  by  improper  influences,  he  is  induced  to  do 
that  which  is  manifestly  beyond  the  scope  of  his  powers.  That 
there  was  a  regulation  against  running  freight  cars  with  passenger 
trains,  may  be  admitted,  although  it  was  not  properly  proved ; 
yet  that  neither  proved  that  it  might  not  be  safely  done,  nor  that 
if  the  company  undertook  to  do  it,  they  might  lay  aside  the  duty 
of  care  and  commit  such  cases  to  the  guardianship  of  chance. 
See  Powell  v,  Penn.  R.  R.  Co.,  8  Casey,  414  (i).  The  great 
overstatement  of  the  efforts  made  to  induce  the  defendants  to 
take  the  plaintiff's  cars  is  the  main  pillar  upon  which  the  argu- 
ment against  this  portion  of  the  charge  is  constructed.  Fairly 
stated,  the  facts  were  that  the  plaintiff  and  another  were  desirous 

I.  In  Powell  v.  Pennsylvania  R.  render  them  liable  for  the  loss  sus- 
R.  Co. «  8  Casey  (33  Pa.  St.),  414(1859),  tained.  A  contract  exonerating  the 
it  was  held  that  "if  a  railroad  com-  company  from  all  claims  which  may 
pany,  employed  in  the  transportation  arise  for  injury  lo  the  stock  whilst  in 
of  live  stock,  permit  straw  or  other  the  cars  of  the  company,  does  not  ex- 
combustible  materials  to  be  used  on  onerate  them  from  the  consequences 
the  cars,  and  a  fire  originates  there-  of  negligence  in  the  performance  of 
upon,  by  which  the  animals  are  in-  their  duty  as  common  carriers.'* 
jured,  it  is  such  negligence  as  will  Judgment  for  defendants  reversed. 
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to  get  to  Carlisle  by  a  certain  day,  and  urged  to  be  taken  on 
the  train  by  the  company,  as  they  had  missed  connecting  with 
the  freight  train.  The  conductor  and  freight  agent  considered  of 
the  matter;  inquired  into  the  capacity  of  the  cars  to  run  with 
passenger  cars ;  made  up  their  minds  to  take  them  on  their  train, 
on  a  promise  not  to  be  held  answerable  for  any  injury  resulting 
from  the  arrangement.  Was  the  plaintiff  put  outside  the  protec- 
tion of  the  law  because  he  trusted  to  their  judgment  to  do  an  act 
within  their  power  to  do,  and  especially  when  the  act  itself  is  not 
at  all  implicated  in  the  disaster?  Little  Schuylkill  R.  R.  Co.  v. 
Norton,  I2  Harris,  465,  470  (i),  gives  no  support  to  such  a  doc- 
trine. It  was  well  decided  on  its  own  facts,  and  in  substance 
presented  the  case  of  an  authority  given,  or  claimed  to  have  been 
given,  to  obstruct  or  imminently  endanger  by  an  obstruction  of 
the  track.  No  sane  man  could  suppose  the  agent  of  a  railroad 
company  had  power  to  give  any  such  authority,  and  hence  a  reli- 
ance upon  it  was  an  act  of  folly,  which  the  law  would  not  com- 
pensate. It  was  palpable  to  the  "outward  sense"  that  such 
obstruction  was  unlawful.  Not  so  in  this  case.  The  regulations 
which  controlled,  among  the  operators  of  the  company,  were 
against  it,  but  regulations  for  convenience  may  be,  and  often- 
times are  suspended  or  modified,  in  obedience  to  certain  exigen- 
cies, by  those  in  charge  of  the  operations.  When  this  is  done 
and  no  evil  results,  no  harm  is  done.  When  the  contrary  is  the 
case,  the  only  rule  to  apply  is  to  give  all  effect  to  the  conse- 
quences flowing  from  the  fact,  and  no  more.     Here  it  is  not 

I.  In  Little  Schuylkill  Naviga-  tributed  to  the  result,  (4)  The  plaintiff, 
TioN  R.  R.  Co.  5r  Coal  Co.  v.  Norton,  in  the  employ  of  a  contractor  with  the 
12  Harris  (24  Pa.  St.),  465  (1855),  the  railroad  company  owning  the  road, 
syllabus  states  the  case  as  follows:  fastened  upon  the  railroad  a  machine 
"(i)  Where  injury  is  the  result  of  mu-  for  sawing  wood,  and  whilst  there  was 
tual  and  concurring  negligence  in  ihe  injured  by  a  train  of  another  company,  I 
parties,  no  aciion  for  damages  will  lie.  having  a  right  by  contract  to  use  the 
(2)  A  railroad  being  by  law  a  public  track.  It  was  held  that  though  he  was 
highway,  neither  its  superintendent  upon  the  track  by  Ihe  authority  of  the 
nor  the  company  itself  has  the  right  to  superintendent  of  the  company  own- 
permit  its  obstruction.  (3)  Where  a  ing  the  road,  he  could  not  recover 
person  places  himself  on  the  track  of  a  against  the  Other  company  for  the  in- 
railroad,  he  can  claim  no  damages,  ex-  jury  sustained,  even  though  the  con- 
cept for  wanton  injury,  and  not  from  ductor  of  the  train  previously  knew  of 
injury  sustained  in  the  pursuit  of  the  the  machine  being  on  the  track,  and 
company's  lawful  business  in  the  or-  was  guilty  of  negligence  on  the  occa- 
dinary  manner,  even  though  the  negli-  sion."  Judgment  for  plaintitl  for 
gence  of  the    company's  agent  con-  $1,600  reversed. 
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pretended  that  these  freight  cars,  the  plaintiff's  and  Harder's,  were 
the  cause  of  running  over  the  cow  in  the  road,  and  it  cannot  be 
denied  that  that  was  the  immediate  or  proximate  cause  of  the 
injury.  In  all  cases  like  this,  the  maxim,  **proxima  causa  non 
remota  spectatur  "  rules,  and  it  must  rule  here,  unless  the  unlaw- 
fulness of  the  plaintiff's  car  and  himself  on  the  road  be  established. 
We  think  this  cannot  be  asserted  by  the  company  under  the  facts 
they  have  given  in  evidence,  and  we  think  there  was  no  error  in 
this  part  of  the  charge. 

It  has  been  suggested  that  if  the  car  had  not  been  attached,  the 
plaintiff  would  not  have  been  injured.  Doubtless  this  is  true, 
and  it  is  true  of  every  injury.  In  all  cases  if  the  party  injured 
had  been  absent,  it  is  presumable  he  would  not  have  been 
injured  by  the  agency  operating.  The  voluntary  presence  of  the 
traveler,  if  not  wrongful,  is  so  much  a  matter  of  individual 
choice,  that  its  propriety  is  never  an  element  to  be  inquired  into 
in  claiming  or  resisting  damages  for  injury.  People  have  a  right 
to  travel  when  they  please,  and  will  be  compensated  for  injuries 
if  occasioned  by  the  negligence  of  those  engaged  in  transporting 
them,  if  they  have  not  contributed  to  the  immediate  disaster  by 
their  own  negligence,  whatever  might  be  said  against  the  pro- 
priety of  their  journeying.  It  is  no  answer  to  the  plaintiff's  claim, 
therefore,  to  argue  that  if  he  had  not  had  his  cars  attached  and 
been  present,  he  would  not  have  been  injured.  This  was  mani* 
festly  not  the proximaU  cause  of  the  injury,  and  not  to  be  con- 
sidered, unless  it  can  be  shown  that  he  was  a  trespasser  in  being 
on  the  train  at  the  time.  This  he  was  not ;  for  he  was  there  by 
permission  and  under  the  contract  of  parties  competent  to  give 
him  authority  to  be  there.  His  right  to  damages,  therefore, 
could  only  be  rested  upon  an  inquiry  into  the  question  of  whose 
was  the  immediate,  not  the  remote  cause  of  the  injury.  In  notic- 
ing another  assignment  of  error,  we  will  be  brought  directly  to 
inquire  whether  the  case  was  properly  dealt  with  on  this  ground, 
and  will  not  further  discuss  the  point  here.  So  far  we  discover 
no  error  in  the  charge. 

2.  Nor  do  we  think  the  second  assignment  has  been  sustained. 

The  fair  interpretation  of  the  agreement  of  the  plaintiff  is,  that 

if  the  agent  of  the  defendant  attached  his  car  to  the  passenger 

train  he  was  to  assume  all  the  risk  of  that  act ;  he  did  not  assume 

the  risk  of  negligence  on  their  part,  nor  could  they  contract  for 

exemption  on  account  of  it.     Powell  v.    Penn.    R.    R.    Co.,    8 
Vol.  XII  — 36 
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Casey,  414  (i).  The  position  taken  by  the  learned  judge  and 
noticed  above,  having  placed  the  case  before  the  jury  on  its  true 
grounds,  in  our  opinion,  namely,  on  the  point  of  negligence,  and 
not  of  authority  in  the  agents  to  engage  to  transport  the  plaintiff 
and  his  cars,  his  remark  that  the  plaintiff  was  entitled  to  a  ver- 
dict if  the  defendant's  negligence  was  the  sole  cause  of  the  dis- 
aster, was  entirely  proper.  Why  speculate  about  the  supposed 
dangerous  position  assumed  by  the  plaintiff,  if  no  danger  resulted 
from  it?  Was  he  to  become  an  outlaw  for  assuming  what  proved 
to  be  no  risk,  and  so  to  forfeit  his  right  when  he  was  blameless  > 
I  know  of  no  law  to  justify  such  a  position. 

3,  In  Lockhart  e(  ai.  v.  Lichtenthaler,  10  Wright,  151  (2),  we 
held  that  a  person  in  charge  of  a  private  car,  and  acting  on  it  as- 
brakeman,  was  not  a  servant  of  the  company,  so  as  to  preclude 
his  widow  from  recovering  for  the  loss  of  his  life  by  the  negligence 
of  the  servants  of  the  road.  Strictly  a  passenger  he  was  not,  nor 
was  he  a  servant  of  the  company,  neither  earning  wages  from  it 
nor  bound  to  obey  its  orders,  excepting  in  regard  to  the  prop- 
erty especially  in  his  charge.  We  held  him  entitled  to  the  rights 
of  a  passenger,  so  far  as  injury  to  him  was  concerned,  and  that 
case  rules  the  present  in  this  particular ;  nothing  more  is  needed 
on  this  point  to  show  that  there  was  no  error  in  this  portion  of 
the  charge. 

4.  To  the  portion  of  the  charge  embraced  in  the  fourth  assign- 
ment of  error,  the  objection  seems  to  be  that  it  referred  the  ques- 
tion of  negligence  alleged  against  the  company  to  the  jury  without 
evidence.  There  was  no  error  in  this  reference  of  the  question 
to  the  jury,  unless,  indeed,  there  was  not  sufficient  evidence  of 
negligence  to  go  to  the  jury.  But  there  was  evidence  on  this, 
point,  unless  the  passenger  was  bound  to  take  the  risk  of  cattle 
on  the  track,  and  the  company  were  not.  Although  a  railroad 
may  not  be  bound  to  fence  its  track  against  trespassing  cattle,  it 
is  well  settled  that  as  between  it  and  its  passengers,  it  must  take 
the  risk  of  injury  to  them  from  such  cause;  and  it  is  no  answer 
to  a  claim  for  injury  for  such  a  cause,  that  the  defendant  was  not 
bound  to  fence,  or  that  cattle  were  on  their  track  trespassing 
without  their  agency  or  knowledge.  Their  being  there  at  the 
time  of  an  accident,  always  raises  a  question  of  negligence  or 
care;  and  whether  negligence  is  imputable  to  the  company,  or 

I.  See  abstract  of  this  case,  page  559,  2.  See  abstract  of  this  case,  page  523,. 
ante.  ante. 
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whether  they  have  exercised  due  care  to  guard  against  obstruc- 
tion from  some  such  cause,  is  always  and  only  determinable  by 
the  jury. 

In  this  case  there  was  an  omission  to  fence  at  the  mouth  or 
end  of  a  particular  street.  Near  that  was  a  watchman's  station. 
It  was  a  pertinent  inquiry,  therefore,  whether  there  was  negli- 
gence in  the  company  in  not  fencing  at  the  point  mentioned,  or 
whether  the  fault  lay  with  the  watchman  —  or  either.  If  it  lay 
with  one  or  both,  the  plaintiff's  case  was  clearly  made  out  without 
his  agency  in  it.  And  of  this  the  jury  had  been  instructed  to 
inquire,  in  a  previous  part  of  the  charge.  These  facts  most  cer- 
tainly committed  the  case  to  the  jury,  and  in  submitting  them 
the  court  committed  no  error. 

5.  As  we  understand  the  learned  judge,  he  charged  that  the 
fact  that  the  plaintiff,  at  the  moment  the  accident  occurred,  was 
on  the  rear  platform  of  the  last  passenger  car,  did  not  necesarily 
carry  the  case  against  him;  and  he  gave  his  views  of  the  law  on 
this  point  thus:  "Yet,  if  by  reason  of  his  not  being  on  his  own 
car,  and  handling  or  ready  to  handle  his  brake,  which  if  done  in 
due  season,  or  for  any  other  reason,  you  believe,  as  argued  here, 
would  have  lessened  the  chance  of  injury  from  striking  the  cow 
by  the  cars  ;  and  as  to  any  claim  for  personal  damage  or  injury  to 
his  person,  if  by  the  unauthorized  change  of  place,  as  contended, 
he  conduced  to  the  danger,  or  the  injury,  which  the  jury  think 
under  the  evidence,  he  might  have  escaped  if  he  had  been  in  his 
allotted  situation,  he  must  and  should  be  considered  as  guilty 
himself  of  carelessness  and  negligence,  conducive  to  the  accident 
or  injury." 

The  complaint  that  the  charge  lacks  perspicuity  and  is  ambigu- 
ous, is  to  some  extent  just.  But  the  defendant  should  have  pro- 
vided against  this,  by  asking  for  instruction  better  suited  to  the 
case.  If  the  counsel  chose  to  withdraw  their  points,  they  assumed 
the  very  risk  of  which  they  complain.  This,  perhaps,  is  enough 
to  say  about  the  complaint  of  mere  ambiguity.  If  the  judge  had 
said  nothing  in  respect  to  the  matter  here  involved,  in  the 
absence  of  any  request  to  charge  in  a  particular  way,  we  would 
not  reverse,  as  we  have  often  said.  By  failing  to  pray  instruc- 
tions, we  must  infer  that  the  party  thought  it  best  to  risk  what 
might  be  left  unsaid,  rather  than  call  for  special  instructions.  If 
he  is  injured  by  omitting  to  do  so,  it  is  his  own  error,  which  we 
do  not  sit  to  correct.    But  if  from  the  language  used  by  the  judge. 
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either  on  account  of  ambiguity  or  want  of  perspicuity,  there  is 
good  reason  to  believe  the  jury  have  been  misled  as  to  the  case, 
we  ought  to  reverse.  Error  from  such  a  source  is  not  less  per- 
nicious than  positive  error  from  any  other.  The  jury  are  entitled 
to  reasonably  clear  and  comprehensive  instructions,  whenever 
any  ought  to  be  given,  and  when  they  fall  so  far  short  of  this  as 
to  induce  a  well-grounded  belief  of  misapprehension  on  part  of 
the  jury,  this  is  generally  sufficient  to  call  for  a  reversal. 

But  the  instructions  embraced  in  this  assignment  of  error, 
though  involved,  were  such,  we  think,  as  could  be  well  under- 
stood by  the  jury.  We  have  no  good  reason  to  suppose  they 
were  not.  They  assert  that  the  plaintiff  at  the  time  of  the  acci- 
dent was  not  in  his  proper  place,  and  the  fact  was  left  to  the  jury 
to  say  whether  this  circumstance  increased  the  danger  of  contact 
by  the  train  with  the  cow,  by  the  omission  of  the  plaintiff  to 
handle  his  brake;  and  whether  his  own  injury  was  the  result  of 
his  unauthorized  change  of  position  or  conduced  to  produce  it 
with  a  sufficiently  clear  direction  that,  if  these  facts  were  affirma- 
tively found,  the  negligence  was  established  against  the  plaintiff, 
and  he  would  not  be  entitled  to  recover.  This,  we  think,  the 
jury  could  not  fail  to  understand  to  be  the  meaning  of  the  charge. 
If  so,  was  it  right  in  principle? 

It  is  true,  as  argued  for  the  plamtiff  in  error,  that  all  the  risk 
of  an  unauthorized  change  of  position  by  the  plaintiff  on  the 
train  was  assumed  by  him,  and  he  was  hound  to  abide  by  it.  If 
it  conduced  to  produce  the  injury,  although  the  defendant  may 
have  been  gu51ty  of  negligence  at  the  same  time,  it  would  deprive 
him  of  all  right  to  compensation,  the  fault  being  partly,  at  least, 
his  own.  But  if  it  had  no  immediate  connection  whatever  with 
the  agency  producing  the  injurj^  it  would  be  strange  justice  to 
impute  to  it  the  like  effect  as  if  it  had.  That  must  necessarily 
be  the  conclusion  in  every  case,  if  the  question  be  not  for  the 
jury  to  say  whether  the  acts  of  the  plaintiff  at  the  time  have  or 
have  not  been  such  as  to  have  conduced  to  the  injury.  This  is  the 
rule,  undoubtedly,  in  relation  to  passengers  carried  by  rail,  and 
was  what  the  learned  judge  referred  to  the  jury  in  the  instruction 
complained  of.  If  this  was  a  proper  inquiry  for  the  jury,  no  error 
was  committed  in  referring  it  to  them.  That  this  was  the 
meaning  we  readily  discover  from  his  language,  and  I  know  of 
no  rule  by  which  we  are  bound  to  presume  the  jury  did  not 
understand  it,  and  were  misled  by  it.     The  result  of  their  verdict 
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under  the  testimony  falls  far  short  of  establishing  this.  The 
plaintiff  in  error  avers,  in  his  pleadings  in  this  court,  that  there  is 
error  here,  and  he  is  bound  to  prove  it.  We  must  have  more 
than  suspicion  of  error  upon  which  to  base  our  action.  If  lan- 
guage has  meaning  comprehensible  by  us,  we  ought,  it  being 
untechnical,  to  presume  it  was  comprehended  in  the  same  way 
by  the  jury,  until  the  contrary  be  made  to  appear.  That  has  not 
been  done  in  the  argument  on  this  point. 

The  question  whether  the  injury  to  the  plaintiff  resulted  in 
any  degree  from  his  own  acts  or  omissions,  we  think  was  plainly 
enough  referred  to  the  jury,  with  a  sufficiently  decided  expres- 
sion that  if  it  were,  he  was  not  entitled  to  recover  damages  from 
the  company ;  that  if  his  negligence  or  misconduct  contributed 
to  his  own  injury,  he  must  blame  himself.  This  was  the  sub- 
stance of  the  instruction,  and  there  was  nothing  in  it  of  which 
the  defendant  can  complain. 

The  counsel  for  the  plaintiff  in  error  seems  to  confound  the 
duty  resting  on  a  passenger  with  the  law  of  contract,  wherein,  if 
the  party  do  not  comply,  he  is  not  entitled  to  the  stipulated 
compensation.  This  is  not  correct  to  the  full  extent.  Strictly, 
a  passenger  is  only  entitled  to  enjoy  the  seat  he  pays  for.  But 
if  he  be  injured,  while  passing  about  in  the  car  or  standing  up, 
without  such  acts  contribute  to  the  injury,  he  will  be  entitled  to 
be  compensated  if  it  resulted  from  the  negligence  of  the  carriers, 
although  he  was  out  of  his  seat.  If  a  passenger  puts  himself  out 
of  place,  and  in  a  place  of  danger,  and  is  injured  as  the  result, 
this  is  damnum  absque  injuriay  and  he  cannot  recover.  This 
results  rather  from  the  law  of  carriers  than  from  a  breach  of  con- 
tract. If  the  contract  were  to  control  exclusively,  then  any 
breach  would  defeat  the  injured  party  without  regard  to  the 
effect  of  contributory  act.  The  duty  to  avoid  risks  or  unauthor- 
ized acts,  I  admit,  grows  out  of  the  contract  relation  between  the 
carrier  and  passenger  so  far  as  to  prevent  a  recovery  on  account 
of  them ;  but  not  so  far  as  to  prevent  a  recovery  where  the  fault 
is  with  the  carrier,  and  the  breach  of  duty  arising  out  of  the  con- 
tract has  not  contributed  to  the  injury.  If  no  harm  accrues  from 
the  breach  of  the  duty,  no  blame  or  loss  ought  to  follow.  If  the 
plaintiff  did  not  contribute  to  his  own  injury  by  being  where  he 
was  instead  of  where  he  had  agreed  to  be  at  the  moment  of  the 
accident,  this  would  prove  that  the  accident  was  entirely  independ- 
ent of  his  agency.     This  was  for  the  jury  to  ascertain  from  the 
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evidence,  and  so  it  was  submitted  to  them,  and  they  have  found  the 
point  in  favor  of  the  plaintiff  and  allowed  damages.  It  may  be 
they  might,  with  better  justice,  have  come  to  a  different  conclu- 
sion. But  if  so,  which  we  do  not  assert,  we  cannot  correct  it. 
It  is  only  with  cases  of  clear  error  this  court  can  properly  inter- 
fere with  the  verdict,  the  jury  being  constitutional  triers  within 
their  sphere  as  truly  as  the  court. 

These  views  do  not,  at  least  they  are  not  intended  to,  impinge 
on  the  principles  of  the  cases  of  Penn.  R.  R.  Co.  v.  McCloskey, 
II  Harris,  526,  12  Am.  Neg.  Cas.  548.  ante;  McCullyz/.  Clarke  & 
Thaw,  4  Wright,  406  (i),  nor  Penn.  R.  R.  Co.  v.  Aspell,  11 
Harris,  149,  6  Am.  Neg.  Cas.  225 ;  indeed  we  accord  fully  with 
them  so  far  as  these  principles  are  applicable  to  the  circumstances 
of  each  case.  The  cause  of  the  injury  here  was  in  no  way  attribu- 
table to  the  plaintiff;  but  still  it  was  a  question  whether  his  acts 
or  position  at  the  moment  of  the  accident  contributed  to  his  own 
injury.  That  was  a  question  for  the  jury,  and  we  see  no  error  in 
the  charge  in  submitting  it  to  them. 

Judgment  affirmed. 

FIREMAN  ON  HOSE  CARRIAGE  STRUCK  BY  TRAIN  AT 
CROSSING  —  FAILURE  OF  TRAVELER  TO  STOP,  LOOK 
AND  LISTEN  —  RAILROAD  COMPANY  NOT  LIABLE.  —  In 
GREENWOOD  V.  PHILADELPHIA,  WILMINGTON  AND  BALTI- 
MORE  R.  R.  CO.,  124  Pa.  St.  572  (1889),  plaintiff  riding  at  rear 
end  of  fire-hose  carriage,  struck  by  train  as  vehicle  was  going  over 
railroad  crossing,  judgment  on  verdict  directed  for  defendant,  was 
affirmed,  the  statement  in  the  official  report  showing  the  following 
facts: 

I.  In  McCuLLY  V,  Clarke  &  Thaw,  fuse  to  instruct  the  jury  that  if  they 
4  Wright  (40  Pa.  St.),  406  (1861),  the  believed  certain  fads  to  be  proved,  of 
syllabus  to  the  report  states  the  case  as  which  evidence  had  been  given,  the  de- 
follows:  "In  an  action  on  the  case  for  fendants  were  guilty  of  negligence,  as 
damages  against  defendants  for  negli-  a  matter  of  law,  and  that  the  plaintiff 
gence  in  not  caring  for  and  extinguish-  was  entitled  to  recover.  If  the  loss 
ing  a  pile  of  coal,  which  had  taken  fire,  resulted  from  mutual  negligence,  the 
whereby  the  warehouse  of  the  plain-  plaintiff  could  not  recover,  and  this 
tiff,  adjoining,  with  its  contents,  was  was  also  a  question  for  the  jury;  there- 
burned  up  and  destroyed,  the  proper  fore,  where  the  evidence  was  conflict- 
subject  of  inquiry  is,  whether  the  de-  ing,  the  court  could  not  charge  that 
fendants  had  used  such  care,  caution  there  was  no  such  negligence  on  the 
and  diligence  as  prudent  and  reason-  part  of  the  plaintiff  as  would  prevent 
able  men  would  have  exercised;  and  it  his  recovery."  ♦  ♦  •  Judgment  for 
is  a  question  for  the  jury.  Hence,  it  defendants  aflSrmed. 
was  not  error  in  the  court  below  to  re- 
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"At  the  trial  on  September  26,  1888,  the  essential  facts  appearing 
'were  as  follows:  In  March,  1887,  the  plaintiff,  for  a  short  time,  had 
been  a  member  of  a  fire  company  in  the  city  of  Chester,  and  knew 
the  line  of  the  defendant  company's  road,  crossing  Welsh  street,  at 
a  point  one  square  above  Fifth  street.  At  about  eleven  o'clock  at 
night  on  March  26,  1887,  there  was  an  alarm  of  fire,  and  the  plain- 
tiff, with  another,  jumped  upon  the  steps  at  the  rear  end  of  a  hose 
carriage.  In  that  position  he  could  not  see  over  the  seat  in  front, 
where  the  driver  sat.  The  hose  carriage  was  driven  rapidly  down 
Fifth  street,  for  half  a  square,  and  then  turned  up  Welsh,  proceed- 
ing, without  being  checked,  towards  the  railroad  crossing.  Though 
the  plaintiff  had  control  of  the  hose  carriage,  he  gave  no  directions 
to  the  driver. 

"As  required  by  city  ordinance,  the  defendant  company  main- 
tained a  pair  of  adjustable  gate-bars  at  the  crossing  on  Welsh  street, 
one  on  each  side  of  the  line,  which  were  let  down  on  the  approach 
of  a  train  and  bore  a  red  light,  indicating  at  night  the  position  of 
the  bars,  as  being  up  or  down.  On  the  night  in  question  the  work- 
ing parts  of  the  gateway  were  out  of  order  and  the  bars  elevated, 
without  the  red  light  upon  them.  There  was  an  ordinance  forbid- 
•ding  the  approach  of  trains  to  crossings  at  a  greater  speed  than  five 
miles  an  hour.  On  the  side  of  Welsh  street  towards  which  a  train 
was  approaching  the  street  was  built  up  with  houses.  There  was 
evidence  on  the  part  of  the  plaintiff  that  no  watchman  was  out  at 
the  crossing;  that  no  bell  was  rung,  and  that  the  train  approached 
at  over  ten  miles  an  hour.  As  the  hose  carriage  and  its  occupants 
<:rossed  the  track  they  were  struck  by  a  passing  train  and  the  plain- 
tiff thrown  beneath  the  cars,  where  his  left  foot  and  hand  were  so 
crushed  that  they  had  to  be  amputated. 

"On  the  part  of  the  defendant  company  evidence  was  introduced 
to  show  that  the  hose  carriage  was  being  driven  at  a  headlong  rate 
of  speed  on  Welsh  street;  that  the  plaintiff  was  continuously  ringing 
the  carriage  gong;  that  the  working  parts  of  the  gate  bars  had  been 
out  of  repair  since  the  morning  of  that  day,  and  as  a  substitute,  a 
watchman  was  at  the  crossing,  signaling  with  a  lantern  and  white 
light,  and  in  full  view,  for  a  distance  of  300  feet;  and  the  driver  of 
the  hose  carriage  admitted  on  the  stand  that  he  had  seen  the  danger 
signal  when  he  was  100  feet  from  the  crossing,  but  thought  that  the 
gate  tender  '  had  probably  come  out  a  minute  before  the  train  would 
come  to  the  crossing;  they  generally  do  that,  and  I  thought  if  chat 
was  the  case  I  could  probably  get  across  before  the  train  got  there.' 

**  There  were  no  points  submitted  and  the  court,  Clayton,  P.  J., 
charged  the  jury: 
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**  After  carefully  listening  to  all  the  evidence  in  the  case  before 
us,  I  am  of  opinion,  as  a  matter  of  law,  that  the  plaintiff  has  failed 
to  make  out  a  case  sufficient  to  warrant  or  sustain  a  verdict  in  his 
favor.  I  hold  that  it  is  the  duty  of  every  traveler  upon  a  public 
highway,  crossed  by  a  railroad,  before  attempting  to  cross  the  road, 
to  stop,  look  and  listen.  If  he  hears  no  approaching  train  or  sees 
none,  then  he  may  cross.  Any  traveler  who  neglects  that  duty  is 
guilty  of  negligence,  and  when  there  is  contributory  negligence  — 
when  both  parties  are  negligent  —  the  law  does  not  permit  a  recov- 
ery by  either,  as  it  does  not  pretend  to  measure  the  amount  of  neg^li- 
gence,  so  as  to  ascertain  whether  one  party  is  more  negligent  than 
the  other.  The  only  question  in  my  mind,  when  the  first  motion 
was  made  for  a  nonsuit,  was  whether  the  fact  that  the  company  had 
undertaken  to  erect  safety  gates  at  these  crossings  did  not  make  it 
their  duty  to  so  guard  the  road  as  to  relieve  travelers  from  their 
duty  of  stopping,  looking  and  listening;  but,  upon  reflection,  and 
after  hearing  all  the  evidence  in  the  case,  I  am  of  opinion  that  that 
was  intended  as  an  additional  safeguard  of  public  travel,  and  not  to 
relieve  the  traveler  from  any  previous  care  for  his  own  protection. 
The  duty  still  remains,  although  the  gates  be  there.  Although 
extra  precautions  are  taken  by  the  railroad,  the  duty  still  exists  for 
every  traveler  in  crossing  the  railroad  to  stop,  look  and  listen.  If 
he  does  not  do  that,  he  cannot  recover.  It  will,  therefore,  be  your 
duty  to  find  a  verdict  for  the  defendant,  and  if  the  court  is  wrong 
the  plaintiff  will  have  his  redress  either  by  a  new  trial,  granted  by 
this  court,  or  by  a  reversal  of  this  judgment  by  the  Supreme  Court. 
You  are,  therefore,  directed  to  render  a  verdict  for  the  defendant." 

**  The  jury  returned  a  verdict  for  the  defendant,  as  directed. 
Judgment  having  been  entered,  the  plaintiff  took  this  writ,  assign- 
ing the  instructions  to  the  jury  as  error."  (J.  B.  Hinkson  and  W. 
B.  Broomall  (J.  H.  Hinkson,  with  them),  appeared  tor  plaintiff  in 
error;  Wm.  Ward,  for  defendant  in  error).  Judgment  affirmed. 
Opinion  by  Paxson,  Ch.  J. 

NOTES  OF  PENNSYLVANIA  CASES  RELATING  TO  COL- 
LISIONS AT  CROSSINGS,  ACCIDENTS  ON  TRACK,  COL- 
LISIONS WITH  STREET  CARS,  AND  RUN-OVER  CASES. 

Among  the  numerous  Pennsylvania  cases  arising  out  of  Accidents 
to  Persons  Driving  or  Walking  at  Crossings,  Collisions  with  Street 
Cars,  Run-over  Accidents,  etc.  (other  than  those  reported  in  this 
volume  of  Am.  Neg.  Cas.),  are  the  following: 


\ 
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Rule  of  stop,  look  and  listen  —  Steam  railroad  tracks. 

In  Pennsylvania  a  person  is  required  to  stop  as  well  as  to  look  and 
listen  before  crossing  a  railroad  track,  but  this  is  not  an  invariable 
rule  in  other  States,  it  being  generally  for  the  jury  to  determine 
from  the  facts  whether  plaintiff  should  have  stopped  as  well  as  have 
looked  and  listened. 

In  Gray  v.  Pennsylvania  R.  R.  Co.,  172  Pa.  St.  383,  386  (1896)^ 
the  court  (per  Mr.  Justice  Dean),  said,  on  the  question  of  duty  of 
travelers  at  crossings:  "The  law,  as  gathered  from  our  numerous 
cases  on  the  subject,  is  so  concisely  stated  by  our  Brother  Mitchell 
in  the  very  late  case  of  Ely  v.  Pittsburg,  C.  C.  &  St.  L.  R'y  Co., 
158  Pa.  St.  233,  236  (1893),  that  we  repeat  it:  '  The  cases  beginning 
with  North  Penn.  R.  R.  Co.  v,  Heileman,  49  Pa.  St.  60  (1865),  and 
Penn.  R.  R.  Co.  v.  Beale,  73  Pa.  St.  504  (1873),  have  established 
not  only  the  rule  that  the  traveler  about  to  cross  a  railroad  track 
must  stop,  look  and  listen,  as  an  absolute  and  unbending  rule  of 
law  founded  in  public  policy  for  the  protection  of  passengers  in  rail- 
road trains,  as  much  as  of  travelers  on  the  common  highways,  but 
also  that  such  stoppmg,  looking  and  listening  must  not  be  merely 
nominal  or  perfunctory,  but  substantial,  careful  and  adapted  in  good 
faith  for  the  accomplishment  of  the  end  in  view.  Hence  the  neces- 
sary corollaries  of  the  rule  *  ♦  ♦  that  the  traveler  must  stop 
and  look  where  he  can  see,  and  he  will  not  be  allowed  to  say  that 
he  did  so  when  the  circumstances  make  it  plain  that  the  proper 
exercise  of  his  senses  must  have  shown  him  the  danger.  These 
principles  are  settled  beyond  question,  but  the  application  of  them 
to  the  infinite  variety  of  circumstances  and  evidence  in  accident 
cases  is  not  always  easy.  All  that  this  court  can  do  is  to  lay  down 
the  general  rules,  and  to  say  that  where  the  facts  are  uncontested, 
or  the  inference  of  negligence  the  only  one  that  can  be  drawn,  the 
court  must  pronounce  the  result  as  matter  of  law;  but  where  the 
facts  are  in  dispute,  or  the  inference  of  them  open  to  debate,  they 
must  go  to  the  jury.  This  is  the  result  of  all  the  cases.  ♦  *  » 
This  rule  applies  to  persons  walking,  equally  as  to  persons  driving.'* 

"  To  the  same  effect  is  a  still  later  case,  heard  at  Pittsburg,  opinion 
by  our  Brother  Williams,  Davidson  v.  Lake  Shore  &  Michigan 
So.  R'y  Co.,  171  Pa.  St.  522  (1895).  In  this  case  the  distinction 
between  cases  which  must  go  to  the  jury  and  those  which  should 
not,  is  stated  as  clearly  as  it  is  possible  to  state  it." 

Driving  across  track  —  Collisions  at  crossings. 

North  Pennsylvania  R.  R.  Co.  v,  Heileman,  49  Pa.  St.  60  (1865), 
plaintiff,  while  driving  across  track,  injured  in  collision  with  train  at 
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crossing;  judgment  for  plaintiff  reversed  for  erroneous,  instruction 
as  to  duty  of  traveler;  it  being  held  that  it  is  the  duty  of  a  traveler, 
when  approaching  the  intersection  of  a  railroad  with  a  common 
highway,  to  look  out  for  approaching  trains  and  engines,  and  failure 
to  take  this  precaution  is  negligence. 

See  Reeves  v,  Delaware  &  Lackawanna  R.  R.  Co.,  6  Casey, 
454,  464  (1858,)  cattle  injured  at  crossing;  judgment  for  defendant 
reversed. 

See  also  Pennsylvania  R.  R.  Co.  v,  Ogier,  ii.  Casey,  60  (i860), 
collision  between  wagon  and  train  at  crossing  and  person  driving 
killed;  judgment  for  plaintiff  for  $10,250  affirmed. 

Pittsburg,  Fort  Wayne  &  Chicago  R.  R.  Co.  v,  Evans,  53  Pa. 
St.  250  (1866),  collision  between  wagon  and  train  at  crossing;  judg- 
ment for  plaintiff  for  $5,500  reversed  for  failure  to  properly  instruct 
on  negligence  of  parties  and  insufficiency  of  finding  on  special 
verdict. 

Pennsylvania  R.  R.  Co.  v.  Weber,  72  Pa.  St.  27  (1872),  plaintiff's 
intestate  driving  across  track  struck  by  train  at  crossing;  judgment 
for  plaintiff  for  $2,500  reversed  for  erroneous  admission  of  certain 
evidence. 

Pennsylvania  R.  R.  Co.  v,  Beale,  73  Pa.  St.  504  (1873),  plaintiff's 
intestate  struck  by  engine  while  driving  across  track;  judgment  for 
plaintiff  for  $1,000  reversed  on  the  ground  of  contributory  negli- 
gence. **If  the  traveler  cannot  see  the  track  by  looking  out,  whether 
from  fog  or  other  cause,  he  should  get  out,  and,  if  necessary,  lead  his 
horse  and  wagon."  ♦  ♦  ♦  ««  Failure  to  stop  immediately  before 
crossing  a  railroad  track  is  not  merely  evidence  of  negligence  for 
the  jury,  but  is  negligence /^r  se^  and  a  question  for  the  court." 

Pennsylvania  R.  R.  Co.  v.  Ackerman,  74  Pa.  St.  265  (1873), 
plaintiff's  horses  and  wagon  struck  and  injured  by  collision  with 
train  at  crossing;  contributory  negligence  for  jury;  judgment  for 
plaintiff  for  $580  affirmed.  (The  Beale  case,  73  Pa.  St.  504,  dis- 
tinguished; see  preceding  paragraph.) 

Gerety  v.  Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co., 
81  Pa.  St.  274  (1876),  plaintiff's  intestate  attempting  to  drive  across 
track,  near  approach  of  train  being  visible,  struck  and  killed  by 
train;  contributory  negligence;  nonsuit  affirmed. 

Central  R.  R.  Co.  of  New  Jersey  z'.  Feller,  84  Pa.  St.  226 
(1877),  plaintiff's  intestate,  familiar  with  crossing,  driving  across 
track  without  stopping  to  look  for  train,  struck  and  killed  by  train; 
contributory  negligence ;  judgment  for  plaintiffs  for  $1,840  reversed. 

Reading  &  Columbia  R.  R.  Co.  v.  Ritchie,  102  Pa.  St.  425  (1883), 
plaintiff's  intestate  killed  while  attempting  to  cross  railroad  track 
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ia  covered  carriage;  failure  to  stop,  look  and  listen;  contributory 
negligence;  judgment  for  plaintiff  for  85,000  reversed. 

ScHUM  V.  Pennsylvania  R.  R.  Co.,  107  Pa.  St.  8  (1884),  collision 
of  wagon  and  train  at  crossing;  person  driving  killed;  nonsuit 
reversed;  the  evidence  justifying  submission  to  jury;  where  there  is 
DO  evidence  that  person  stopped,  looked  or  listened  at  crossing,  the 
presumption  is  that  he  did,  but  this  may  be  rebutted. 

Lake  Shore  &  Michigan  Southern  R'v  Co.  v.  Franz,  127  Pa. 
St.  297  (1889),  collision  between  wagon  and  train  at  crossing;  judg- 
ment for  plaintiff  for  $9,000  affirmed. 

See  also  McNeal  v,  Pittsburg  &  Western  R'y  Co.,  131  Pa.  St« 
184  (1889),  collision  at  crossing;  judgment  of  nonsuit  reversed. 

Ellis  v.  Lake  Shore  &  Michigan  Southern  R'v  Co.,  138  Pa.  St. 
506  (1890),  collision  between  wagon  and  train  at  crossing;  judgment 
for  plaintiff  for  $7,900  affirmed. 

Groner  v.  Delaware  &  Hudson  Canal  Co.,  153  Pa.  St.  390 
(1893),  collision  between  coal  cars  and  wagon  at  crossing;  judgment 
for  plaintiff  for  $700  affirmed. 

Newhard  v.  Pennsylvania  R.  R.  Co.,  153  Pa.  St.  417  (1893),  col- 
lision between  wagon  and  train  at  grade  crossing;  judgment  for 
defendant  affirmed. 

Whitman  v.  Pennsylvania  R.  R.  Co.,  156  Pa.  St.  175  (1893),  col- 
lision between  wagon  and  train  at  crossing;  judgment  for  defendant 
reversed;  question  whether  plaintiff  stopped,  looked  and  listened, 
for  jury. 

Smith  v.  Baltimore  &  Ohio  R.  R.  Co.,  158  Pa.  St.  82  (1893), 
plaintiff  riding  in  wagon  at  invitation  of  owner  injured  in  collision 
at  crossing;  judgment  for  plaintiff  affirmed. 

Ely  V,  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  R*y  Co., 
158  Pa.  St.  233  (1893),  collision  between  vehicle  and  train  at  cross- 
ing; judgment  for  plaintiff  for  $2,000  affirmed. 

LiNKtt.  Philadelphia  &  Reading  R.  R.  Co.,  165  Pa.  St.  75  (1895), 
person  killed  while  driving  over  public  crossing;  judgment  for 
plaintiff  for  $5,000  affirmed. 

Another  action  was  also  brought  in  the  Link  case  (165  Pa.  St.  75) 
for  damages  for  injuries  to  vehicle,  and  judgment  in  that  case  for 
$367.83  was  affirmed. 

Gangawer  v.  Philadelphia  &  Reading  R.  R.  Co.,  168  Pa.  St. 
265  (1895),  collision  between  wagon  and  train  at  grade  crossing,  and 
person  driving  killed;  contributory  negligence,  the  evidence  show- 
ing that  the  accident  might  have  been  avoided  if  the  deceased  had 
looked  when  he  was  within  fifteen  or  twenty  feet  from  the  track  ; 
nonsuit  affirmed. 
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Beynon  v.  Pennsylvania  R.  R.  Co.,  i68  Pa.  St.  642  (1895),  col- 
lision between  wagon  and  train  at  crossing  and  person  driving  killed; 
nonsuit  affirmed,  although  court  held  that  it  was  a  close  case. 

In  Davidson  v.  Lake  Shore  &  Michigan  Southern  R*y  Co.,  171 
Pa.  St.  522  (1895),  collision  between  wagon  and  train  at  crossing 
and  person  driving  injured,  nonsuit  was  reversed,  question  of  negli- 
gence being  for  jury.  (The  court  cited  Mulherrin  v,  Del.,  Lack.  & 
W.  R.  R.  Co.,  81  Pa.  St.  366;  Moore  v,  Phila.,  Wilm.  &  Bait.  R.  R. 
Co.,  108  Pa.  St.  349;  Marland  v.  R.  R.  Co.,  123  Pa.  St.  487;  R. 
R.  Co.  v.  Mooney,  126  Pa.  St.  244,  and  Connerton  v,  Del.  &  H.  Canal 
Co.,  169  Pa.  St.  339,  cases  of  persons  struck  by  trains  on  the  instant 
of  stepping  on  the  track;  Myers  v,  B.  &  O.  R.  R.  Co.,  150  Pa.  St. 
386;  McNealz;.  Pittsb.  &  W.  R.  R.  Co.,  131  Pa.  St.  184;  Ellis  t/. 
Lake  Shore  R.  R.  Co.,  138  Pa.  St.  506;  Smith  v,  B.  &  O.  R.  R.  Co., 
158  Pa.  St.  82;  Link  v,  Phila.  &  Reading  R.  R.  Co.,  165  Pa.  St.  75; 
Whitman  v,  Penn.  R.  R.  Co.,  156  Pa.  St.  175,  driving  across  track; 
which  cases  will  be  found  noted  in  this  volume  of  Am.  Neg.  Cas.) 

Hughes  v.  Delaware  &  Hudson  Canal  Co.,  176  Pa.  St.  254 
(1896),  collision  between  freight  train  and  wagon  at  crossing  and 
plaintiff's  husband  killed;  judgment  for  plaintiff  for  $9,499.50 
reversed  on  the  ground  that  nonsuit  should  have  been  granted,  the 
evidence  showing  contributory  negligence,  and  judgment  directed 
for  defendant. 

Roberts  v.  Delaware  &  Hudson  Canal  Co.,  177  Pa.  St  183 
(1896),  plaintiff's  husband  killed  while  driving  across  track  at  public 
street  crossing;  question  of  negligence  properly  for  jary;  judgment 
for  plaintiff  for  $8,302.88,  affirmed. 

Horses  Mghtened  at  erossings,  ete. 

Noise  of  train  whistle  at  drawbridge, 

Philadelphia,  Wilmington  &  Baltimore  R.  R.  Co.  v.  Stinger 
78   Pa.    St.    219   (1875),    plaintiff's   horse,   which    he  was  driving, 
frightened  by  noise  of  train  at  drawbridge,  running  away,  upsetting 
wagon    and   injuring    plaintiff;    judgment  for  plaintiff   for  $1,600 
reversed;  blowing  of  whistle  in  ordinary  manner  not  negligence. 

Noise  of  coupling  cars  at  crossing, 

Pennsylvania  R.  R.  Co.  v.  Horst,  no  Fa.  St.  226  (1885),  cars 
blocking  crossing,  and  plaintiff  being  beckoned  by  a  trainman, 
drove  across,  but  the  noise  of  coupling  cars  frightened  the  horse  and 
plaintiff's  wife  was  thrown  from  wagon  and  injured;  judgment  for 
plaintiff  for  $500,  affirmed. 
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Flagman  waving  lantern  in  front  of  horse. 

Floyd  v.  Philadelphia  &  Reading  R.  R.  Co.,  162  Pa.  St.  29 
(1894),  plaintiff's  horse,  which  she  was  driving,  becoming  frightened 
at  act  of  flagman  at  crossing  running  in  front  of  horse,  waving  lantern 
to  stop  carriage  going  across  track  in  order  to  avoid  accident;  ver- 
dict and  judgment  for  defendant  affirmed;  held^  that  **an  act  done 
upon  a  sudden  emergency  when  life  is  apparently  in  peril,  is  not 
negligent,  even  though  it  is  mistaken." 

Hand  car  at  crossing, 

Plummer  V,  N.  Y.  &  Hudson  River  R.  R.  Co.,  168  Pa.  St.  62 
(1895),  plaintiff's  horse  frightened  at  hand  car,  which  approached 
crossing  as  plaintiff  was  about  to  drive  across,  upsetting  wagon  and 
injuring  plaintiff;  nonsuit  affirmed,  no  evidence  of  negligence  on 
part  of  railroad  company  being  shown. 

Frightened  by  electric  car. 

YiNGST  %K  Lebanon  &  Annville  St.  R'y  Co.,  167  Pa.  St.  438 
(i^95)»  plaintiff's  wagon  overturned  and  plaintiff  injured  by  horse 
shying  at  electric  car,  which  was  approaching;  judgment  for  plain- 
tiff for  $1,000  reversed,  there  being  nothing  to  show  defendant  was 
negligent  in  running  car  at  great  speed;  held,  that  **  as  the  right  of 
the  defendant  company  to  run  its  cars  on  its  tracks  is  fully  equal  to 
the  right  rf  the  plaintiff  to  ride  in  a  wagon  on  the  street,  the  mere 
fact  that  the  horse  took  fright  at  the  sight  of  the  car  confers  no  right 
of  action  whatever  against  the  defendant,"  (citing  Hazel  v.  Pas^ 
senger  R'y  Co.,  132  Pa.  St.  96;  Piolett  v.  Simmers,  106  Pa.  St.  95; 
Pittsburg  St.  R'y  Co.  v.  Taylor,  104  Pa.  St.  306). 

Lookingr  and  listeningr  —  Street-railway  tracks. 

It  is  the  duty  of  one  about  to  cross  a  street  railway  to  look  as  he 
approaches  the  track,  and,  if  there  is  any  obstruction,  to  listen, 
and  his  neglect  to  do  so  is  negligence /^r  ^^  y  and  that  this  is  an 
unbending  rule,  to  be  observed  at  all  times  and  under  all  circum- 
stances. In  the  case  of  steam  railroads,  a  question  sometimes  arises 
as  to  the  proper  place  to  stop,  look  and  listen,  but  no  such  question 
arises  in  the  case  of  city  railways.  If  the  citizen  looks  just  before  he 
crosses,  he  avoids  all  danger  of  accidents. 

Ehrisman  v.  East  Harrisburg  City  Passenger  R'y  Co.,  150  Pa. 
St.  180  (1892),  collision  between  wagon  and  street  car;  judgment  for 
plaintiff  reversed. 

Wheelahan  V,  Philadelphia  Traction  Co.,  150  Pa.  St.  187 
(1892),  collision  between  wagon  and  street  car;  judgment  for  plain- 
tiff reversed. 
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Omslaer  IK  Pittsburg  &  Birmingham  Traction  Co.,  i68  Pa.  St. 
519  (1895),  collision  between  wagon  and  street  car;  failure  to  stop^ 
look  or  listen;  nonsuit  affirmed. 

In  the  Omslaer  case,  the  court  said:  "The  rule  of  *stop,  look 
and  listen,'  before  attempting  to  cross  the  tracks  of  a  steam  railroad 
is  inflexible,  and  nonobservance  of  it  is  negligence /^r  se.  So  much 
of  this  rule  as  requires  a  person  about  to  cross  the  tracks  of  a  steam 
railroad  to  *  look  and  listen  *  to  discover  whether  a  train  is  approach- 
ing is  applicable  to  the  crossing  of  a  street  railway  operated  by  cable 
or  electricity.  ♦  ♦  ♦  There  is  no  settled  rule  which  demands 
that  he  shall  stop  before  crossing  a  street  railway,  nor  does  it  appear 
desirable  that  there  should  be."  *  *  ♦  But  circumstances  may 
require  a  person  to  do  so  in  the  exercise  of  ordinary  care. 

Collisions  between  vehicles  and  street  ears. 

See  the  cases  referred  to  in  the  preceding  paragraphs,  relating  to 
collisions  on  street  railv^ay  tracks. 

Carson  v.  Federal  Street  &  Pleasant  Valley  R*y  Co.,  147  Pa. 
St.  219  (1892),  collision  between  street  car  and  wagon;  damage  to 
property;  contributory  negligence  of  driver  of  wagon  driving  on 
track  at  street  crossing,  without  looking  for  cars;  judgment  for 
plaintiff  reversed. 

Gilmore  V,  Federal  Street  &  Pleasant  Valley  Passenger  R'y 
Co.,  153  Pa.  St.  31  (1893),  horse  and  wagon  left  unguarded  upon 
street-railway  track,  struck  by  street  car;  judgment  for  plaintiff 
reversed. 

Connor  z/.  Electric  Traction  Co.,  173  Pa.  St.  602  (1896),  coU 
lision  between  wagon  and  trolley  car,  in  which  plaintiff's  husband 
was  killed;  judgment  for  plaintiff  for  $5,000  affirmed. 

Thomas  v.  Citizens'  Passenger  R*y  Co.,  132  Pa.  St.  504  (1890), 
collision  between  street  car  and  carriage;  judgment  for  plaintiff  for 
$169.75,  reversed;  failure  to  show  negligence  of  defendant. 

Defective  car  track. 

In  GiLTON  V.  Hestonville,  Mantua  &  Fairmount  Passenger 
R'y  Co.,  166  Pa.  St.  460  (i895)j  it  appeared  that  plaintiff's  injuries 
were  caused  by  the  rim  of  the  wheel  of  his  wagon  being  caught  by 
the  end  of  the  defendant  company's  rail,  which  had  become  worn 
and  split,  and  he  was  thrown  out;  that  the  car  tracks  for  two 
squares  from  the  place  of  the  accident  were  in  dangerous  condition 
to  persons  driving,  because  of  the  rails  being  worn  and  many  of  them 
insecurely  fastened  or  entirely  loose;  that  the  rail  which  caused 
the  injury  was    so  worn  that  it  would  not  hold  the  spikes  ar.  ! 
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appeared  to  have  been  in  that  condition  for  some  time;  that  the 
defects  were  apparent  and  would  have  been  observed  by  any  one 
supervising  the  track.  The  court  held  that  the  case  was  one  for  the 
jury  and  that  a  nonsuit  had  been  improperly  granted;  that  a  street- 
railway  company  is  bound  to  know  that  use  and  climatic  influence 
will  produce  defects  in  rails,  and  is  bound  to  make  continued 
inspection. 

Pedestrians  Injured  at  crossings. 

Accidents  at  station. 

In  Carroll  v.  Pennsylvania  R.  R.  Co.,  12  W.  N.  C.  (Pa.)  348 
(1882),  judgment  of  nonsuit  was  affirmed  on  the  following  facts:  It 
appeared  that  plaintiff  caaie  out  of  the  waiting  room  of  the  defend- 
ant's depot,  where  he  had  gone  to  buy  a  ticket,  intending  to  cross 
the  tracks  running  through  the  depot.  The  depot  fronted  south 
and  two  tracks  passed  through  it,  along  which  was  a  platform,  two 
steps  above  the  ground.  Plaintiff  waited  for  a  freight  train  to  pass 
eastward  on  south  track,  and  then  looked  for  a  train  on  the  north 
track,  but  seeing  none,  he  walked  slowly  to  the  crossing  at  west  end 
of  depot  and  when  on  the  crossing  turned  to  the  left  and  stepped 
on  the  track,  when  he  was  struck  by  an  engine  going  westward  and 
his  foot  was  injured.  It  was  held  that. the  injury  was  caused  solely 
by  plaintiff's  own  gross  carelessness. 

Pennsylvania  R.  R.  Co.  v.  Henderson,  43  Pa.  St.  449  (1862), 
plaintiff's  intestate,  a  drover,  while  waiting  on  platform  for  a  train 
to  pass,  struck  and  killed  by  a  fast  passenger  train;  judgment  for 
plaintiff  for  $3,250  reversed  for  erroneous  instruction  as  to  care 
required  of  injured  party. 

Pennsylvania  R.  R.  Co.  v.  Bell,  122  Pa.  St.  58  (1888),  person 
walking  to  edge  of  platform,  warned  of  approaching  train,  struck  by 
engine;  contributory  negligence;  judgment  for  plaintiff  reversed. 

Irey  v.  Pennsylvania  R.  R.  Co.,  132  Pa.  St.  563  (1890),  person 
running  across  track  at  station,  struck  and  killed  by  train;  failure 
to  stop,  look   or  listen;  contributory  negligence;  nonsuit  affirmed. 

Accidents  at  crossings. 

Delaware,  Lackawanna  &  Western  R.  R.  Co.  v.  Cadow,  12a 
Pa.  St.  559  (1888),  plaintiff,  a  cripple,  leaving  safe  path  along  side- 
walk, and  going  over  crossing  in  night-time,  condition  not  being 
known  to  him,   and  falling  over  planking;    judgment  for  $4,500 

reversed. 

Marland  v.  Pittsburg  &  Lake  Erie  R.  R.  Co.,  123  Pa.  St.  487 
(1888),  person,  a  minor,  stepping  on  a  railroad  track  and  struck  and 
injured  by  train;  failure  to  look  and  listen;  nonsuit  affirmed. 
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Fisher  t/.  MoNONGAHELA  Connecting  R*y  Co.,  131  Fa,  St.  292 
(1889),  person  struck  by  freight  cars  at  crossing;  judgment  of  non- 
suit reversed. 

Cleary  V,  Philadelphia  &  Reading  R.  R.  Co.,  140  Pa.  St.  19 
{1891), pedestrian  killed  by  train  at  crossing;  nonsuit  affirmed;  con- 
tributory negligence. 

Oberdorfer  v.  Philadelphia  &  Reading  R.  R.  Co.,  149  Pa.  St. 
6  (1892),  plaintiff's  intestate  attempting  to  cross  in  front  of  approach- 
ing train,  although  warned  not  to  do  so  by  flagman,  struck  and  killed 
by  train;  contributory  negligence;  nonsuit  affirmed. 

Childs  V,  Pennsylvania  R.  R.  Co.,  150  Pa.  St.  73  (1892),  plain- 
tiff's intestate  killed  at  crossing;  failure  to  signal;  judgment  for 
plaintiff  for  $5,000  affirmed. 

Myers  v,  Baltimore  &  Ohio  R.  R.  Co.,  150  Pa.  St.  386  (1892), 
pedestrian  struck  and  injured  by  train  at  crossing;  failure  to  stop, 
look  and  listen;  judgment  for  plaintiff  reversed. 

Arnold  v.  Philadelphia  &  Reading  R.  R.  Co.,  161  Pa.  St.  i 
(1894),  young  woman,  somewhat  deaf,  while  attempting  to  cross 
railroad  track  at  street  crossing,  struck  by  train;  nonsuit  reversed, 
the  evidence  being  conflicting,  was  for  the  jury. 

Matthews  v.  Philadelphia  &  Reading  R.  R.  Co.,  161  Pa.  St. 
28  (1894),  plaintiff's  husband  killed  by  train  while  walking  across 
track  at  point  short  distance  from  safety  gates  at  public  crossing; 
nonsuit  affirmed. 

Sheehan  v.  Philadelphia  &  Reading  R.  R.  Co.,  166  Pa.  St.  354 
{1895),  young  man  struck  by  train  while  attempting  to  cross  track, 
the  gates  at  crossing  being  down  and  a  train  approaching;  failure  to 
stop,  look  and  listen;  contributory  negligence;  nonsuit  affirmed. 

Haverstick  z^.  Pennsylvania  R.  R.  Co.,  171  Pa.  St.  loi  (1895), 
plaintiff's  husband  killed  by  train  while  crossing  track;  judgment 
for  plaintiff  for  $15,000  affirmed. 

Gray  v.  Pennsylvania  R.  R.  Co.,  172  Pa.  St.  383  (1896),  plain- 
tiff's husband  killed  by  train,  while  crossing  track;  judgment  for 
plaintiff  for  $5,000  affirmed. 

Philpott  v.  Pennsylvania  R.  R.  Co.,  175  Pa.  St.  570  (1896), 
plaintiff's  intestate  killed  by  engine,  while  crossing  track;  judgment 
for  plaintiff  for  $7,000  affirmed. 

Struck  by  coal  car  on  sidewalk. 

North  Pennsylvania  R.  R.  Co.  v.  Robinson,  44  Pa.  St.  175  (1863); 
plaintiff's  intestate  struck  by  coal  car  as  he  was  passing  along  side- 
walk where  track  leading  into  defendant's  yard  crosses  it;  judgment 
for  plaintiff  for  $1,600  affirmed. 
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Struck  by  train  in  freight  yard, 

Baltimore  &  Ohio  R.  R.  Co.  v,  Colvin,  ii8  Pa.  St.  230  (i888)> 
teamster  employed  by  shipper,  hauling  freight  to  car  of  defendant, 
driving  on  street  at  freight  station,  crossed  by  the  tracks  of  defend- 
ant at  point  within  the  defendant's  yard,  struck  by  train;  judgment 
for  plaintiff  reversed,  the  company  not  being  liable  under  the  statute 
for  the  negligent  act  of  flagman  at  crossing;  also  error  to  refuse  to 
charge  on  question  of  contributory  negligence. 

Aeeldents  on  street-ear  traek. 

Warner  v.  People's  Street  R'y  Co.,  141  Pa.  St.  615  (1891), 
i7oman,  eighteen  years  old,  walking  in  a  cut  through  a  snowdrift, 
along  defendant's  track,  run  down  by  street  car;  contributory  negli- 
gence; failure  to  look  for  car;  judgment  for  plaintiff  reversed. 

In  Patton  v.  Philadelphia  Traction  Co.,  132  Pa.  St.  76  (1890), 
where  the  driver  of  a  dray  stopped  it  at  what  he  thought  was  a  safe 
distance  from  the  car  track,  and  while  putting  a  blanket  on  his 
horse  was  struck  by  defendant's  electric  car,  it  was  held  that  as  the 
driver  of  the  car  thought  he  had  room  enough  to  pass  plaintiff  and 
his  dray,  the  accident  was  merely  caused  both  by  plaintiff  and  the 
driver  miscalculating  as  to  distance,  and  a  nonsuit  was  properly 
entered. 

In  Kestner  V,  Pittsburg  &  Birmingham  Traction  Co.,  158  Pa. 
St.  422  (1893),  an  action  for  damages  for  injury  to  plaintiff,  occasioned 
by  defendant's  electric  car  colliding  with  a  wagon  in  plaintiff's  charge, 
plaintiff  testified  that  seeing  the  car  approaching,  he  signaled  the 
driver  to  stop,  and  started  to  unhitch  the  horse  to  get  him  out  of  the 
way  of  the  car,  and  whilst  so  doing,  the  car  struck  the  wagon,  frighten- 
ing the  horse,  which  turned  around  and  injured  plaintiff.  Held^  that 
there  was  sufficient  evidence  of  want  of  proper  care  to  submit  to  the 
jury.     Judgment  for  plaintiff  for  $656  affirmed. 

Pedestrians  struck  by  wagons. 

GosHORN  V,  Smith,  92  Pa.  St.  435  (1880),  plaintiff,  while  trying  to 
start  balky  horse  attached  to  street  car,  in  stepping  back  to  avoid 
injury,  struck  by  defendant's  wagon;  no  evidence  of  negligence 
against  defendant;  judgment  for  plaintiff  reversed. 

Baker  v.  Fehr,  97  Pa.  St.  70  (1881),  plaintiff's  intestate,  having 
alighted  from  a  street  car,  attempting  to  get  package  from  front 
platform,  struck  by  defendant's  ice  wagon;  judgment  for  plaintiff 
reversed,  negligence  of  defendant  not  being  shown. 

Schmidt  v.  McGill,  120  Pa.  St.  405  (1888),  plaintiff  struck  by  beer 
wagon  at  street  crossing;  judgment  for  $3,000  affirmed. 
Vol.  XII  — 37 
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Carriage  colliding  with  and  horse  killed  on  highway. 

Waters  v.  Wing,  59  Pa.  St.  211  (1868),  plaintiff's  horse  killed  b^ 
shaft  of  defendant's  carriage  running  into  him  on  public  highway; 
judgment  for  plaintiff  reversed;  defendant's  request  to  charge  **  that 
the  defendant  had  a  right  to  be  on  the  public  highway,  and  if  the 
jury  believe  that  at  the  time  of  the  alleged  accident  he  was  travel- 
ing in  an  ordinary  manner,  he  is  not  liable  for  an  injury  resulting 
from  such  use  of  the  public  throughfare,"  should  have  been  granted. 

COLLISION  AT  CROSSING  —  PERSON  DRIVING  KILLED 
—  ERRONEOUS  NONSUIT,  —In  PRUE,  Adm'R  V.  NEW  YORK, 
PROVIDENCE  db  BOSTON  R.  R.  CO.,  18  R.  I.  360  (1893),  plain- 
tiff's intestate  killed  while  driving  over  crossing,  plaintiff's  petition 
for  new  trial  was  granted,  the  syllabus  to  the  official  report  stating 
the  case  as  follows:  "  B.  was  killed  at  a  railroad  crossing  while 
driving  his  team  over  it.  A  train  was  approaching  from  each  direc- 
tion. The  view  of  the  track  extended  further  in  one  direction 
than  in  the  other.  The  electric  signal  bells  sounded.  B.  seemed 
to  be  watching  one  train  only.  He  was  warned  to  stop,  but  did  not 
understand  English.  The  railroad  gates  were  lowered,  both  behind 
and  in  front  of  him.  In  an  action  by  B.'s  administrator  against  the 
railroad  company  for  causing  B.'s  death,  it  was  held  that  a  nonsuit 
was  improperly  granted." 

PERSON  RIDING  IN  SLEIGH  KILLED  IN  COLLISION 
WITH  TRAIN  AT  CROSSING. —In  WILSON,  Adm'R  V.  NEW 
YORK,  NEW  HAVEN  db  HARTFORD  R.  R.  CO.,  18  R.  I.  491 
(1894),  person  riding  in  sleigh,  a  public  conveyance,  killed  in  col- 
lision with  sleigh  and  train  at  crossing,  it  was  held  (as  per  syllabus 
to  the  official  report),  that  where  the  declaration  **  merely  charges 
negligence  without  setting  forth  in  particular  any  act  or  omission 
of  the  defendant  constituting  negligence,  it  is  demurrable."  **If  a 
railroad  company  voluntarily  erects  and  maintains  a  gate  at  a  high- 
way crossing,  the  leaving  open  of  such  gate,  when  a  train  is  approach- 
ing, is  negligence."  "Leaving  the  gate  open  amounts  in  law  to  an 
invitation  to  travelers  on  the  highway  to  cross  the  track,  in  the 
sense  that  it  is  an  implied  assurance  that  the  track  can  be  safely 
crossed."  Demurrer  overruled  and  case  remitted  to  Common  Pleas 
for  trial. 

WALKING  ON  RAILROAD  TRACK  AND  STRUCK  BY 
TRAIN  —  RINGING  OF  BELL  NOT  REQUIRED  AT  PLACE 
OTHER  THAN  CROSSING.—  In  O'DONNELL  v.  PROVIDENCE 
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&  WORCESTER  R.  R.  CO.,  6  R.  I.  211  (1859),  where  plaintiff, 
while  walking  on  railroad  track,  was  struck  and  injured  by  train, 
judgment  for  plaintifif  for  $1,500  was  reversed,  and  judgment,  not- 
withstanding verdict  for  plaintiff,  ordered  for  defendants.  The 
syllabus  states  the  case  as  follows:  '*  The  fourth  section  of  the 
*Act  in  relation  to  Railroads  *  (Dig.  1844,  pp.  338,  339),  giving  an 
action  to  any  one  injured  by  the  neglect  of  a  railroad  company  to 
ring  the  bell  upon  their  locomotive  engine  for  the  distance,  at  least, 
of  eighty  rods  from  the  place  where  the  railroad  crosses  any  turn- 
pike, highway  or  public  way,  upon  the  same  level  with  the  railroad, 
and  to  keep  the  same  ringing  until  the  engine  shall  have  passed  such 
turnpike  or  road,  was  exclusively  designed  for  the  benefit  of  persons 
crossing  the  turnpike,  highway  or  public  way  on  the  level  with  the 
railroad;  and  hence,  a  person  who  is  injured  by  the  engine,  while 
he  is  walking  along  the  track  of  the  railroad  and  not  at  any  crossing, 
cannot  recover  damages  against  the  railroad  company  for  such 
injury,  upon  the  ground  that  the  injury  was  caused  by  their  neglect 
to  ring  the  bell  upon  their  locomotive,  as  required  by  statute." 

DEAF  MUTE  KILLED  WHILE  CROSSING  TRACK  — CON. 
TRIBUTORY  NEGLIGENCE.  —  In  ORMSBEE  V.  BOSTON  & 
PROVIDENCE  R.  R.  CORP.,  14  R.  L  102  (1883),  it  appeared 
"that  Paschal  Ormsbee,  plaintiff's  husband  and  intestate,  a  deaf 
mute,  was  killed  while  attempting  to  cross  the  defendant's  track  at 
a  public  crossing  in  East  Providence.  At  this  crossing  there  was  an 
unobstructed  view  of  the  track  in  both  directions,  for  a  long  dis- 
tance, from  the  approach  on  the  west  side  where  Ormsbee  was; 
there  was  daylight  at  the  time,  and  a  gate  was  down  on  the  east 
side,  in  plain  view  from  the  west  side,  but  no  stationary  bell  nor 
whistle  were  sounded,  while  the  train  was  crossing,  as  required  by 
statute.  As  a  train  was  making  a  'flying  switch, '  so  called,  the  engine 
having  passed  the  crossing  towards  the  south  and  then  backed 
towards  it  on  another  track,  Ormsbee  walked  to  and  upon  the  track, 
*  bent  forward,  as  an  old  man  would  walk,  with  his  head  bowed 
down,  looking  toward  the  engine, '  as  stated  by  the  witnesses,  who  saw 
him.  Without  looking  to  the  north,  whence  the  cars  were  approach- 
ing, he  was  struck  by  the  forward  car  and  instantly  killed.  Upon 
this  state  of  facts  the  defendant  claimed  that  the  piaintifif  could  not 
recover,  because  Ormsbee  was  guilty  of  negligence  in  not  looking 
both  ways  before  he  stepped  upon  the  track,  and  asked  for  such  a 
ruling;*'  but  the  question  was  left  to  the  jury.  On  appeal  defend- 
ant's petition  for  new  trial  was  granted. 
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Run  over  by  horse  and  sleigh  —  Obstruction  in  street  —  Proximate 
cause. 

In  Lee  v.  Union  R.  R.  Co.,  12  R.  I.  383  (1879),  i^  appeared 
that  plaintiff,  who  was  walking  along  sidewalk,  was  knocked  down 
and  run  over  by  a  horse  and  sleigh,  which  was  upset  by  an  obstrjc- 
tion  of  ice  and  snow,  piled  in  street  by  defendant  company,  whereby 
the  horse  attached  to  sleigh  became  frightened  and  ran  against  plain- 
tiff. Defendant  demurred  to  declaration  on  ground  that  the  obstruc- 
tion  was  not  proximate  cause  of  the  injury,  but  demurrer  was  over- 
ruled, it  being  held  that  the  accident  happened  by  reason  of  such 
accumulation  of  ice  and  snow  on  the  street. 

Infants  injured. 

In  MoRRisSEY  V.  Providence  &  Worcester  R.  R.  Co.,  15  R.  I.  271 
(1886),  where  a  child,  about  four  years  old,  strayed  from  its  home, 
wandered  across  railroad  track  and  fell  into  trench  filled  with  water,  it 
was  held  that  action  could  not  be  maintained,  as  the  defendant  com- 
pany was  not  under  any  obligation  to  fence  its  tracks  to  prevent 
plaintiff  getting  on  adjoining  land,  and  demurrer  to  declaration 
sustained. 

See  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  314  (1894),  6  Am.  Neg. 
Cas.  394,  where  boy,  about  six  years  old,  was  run  over  by  street  car. 

In  Armstrong  v.  New  York,  New  Haven  &  Hartford  R.  R. 
Co.,  20  R.  I.  791  (1893),  it  was  held  that  **  acquiescence  in  the  use 
of  a  passageway  over  a  railroad  for  so  long  a  time,  that  the  railroad 
company  may  be  presumed  to  have  known  and  assented  to  such  use, 
is  all  that  is  required  to  charge  it  with  the  duty  of  exercising  reason-t 
able  care  for  the  protection  of  persons  passing  over  such  way  across 
its  tracks,"  and  demurrer  to  declaration  in  action  for  personal 
injuries  sustained  at  crossing,  overruled. 

Horse  frightened —  Obstruction  on  highway. 

In  Bennett  et  ux.  v.  Lovell,  12  R.  I.  166  (1878),  it  appeared 
that  the  plaintiff  and  his  wife  were  thrown  from  their  wagon  and 
injured  in  consequence  of  their  horse  taking  fright  from  some  tub- 
ing and  machinery,  which  had  been  left  upon  the  public  highway  by 
the  defendant,  who  was  carrying  the  same  for  the  use  of  the  city 
water  works.  The  case  had  been  twice  submitted  to  a  jury,  and  ver- 
dict rendered  for  plaintiff.  On  defendant's  petition  for  new  trial 
same  was  dismissed.  It  was  held  that  the  defendant  should  have 
taken  precautions  to  warn  persons  traveling  along  highway  of  danger 
of  obstruction. 
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Animal  on  ir<uk. 


In  Tower  v.  Providence  &  Worcester  R.  R.  Co.,  2  R.  I.  404 
(1853),  it  was  held  that  "where  a  railroad  company,  not  obliged  by 
their  charter  to  fence  the  road  against  adjoining  lands,  unless 
requested  so  to  do  by  the  owner,  agreed  with  such  owner  that  they 
should  not  fence  the  road  against  his  lands,  and  a  cow  placed  upon 
such  lands  having  strayed  upon  the  railroad,  where  it  was  killed  by 
the  passing  of  a  train  of  cars,  the  owner  of  the  cow,  having  con- 
tributed by  his  own  fault  in  permitting  the  cow  to  pass  upon  the 
road  to  its  destruction,  was  not  entitled  to  damages  for  its  loss;  and 
the  charge  of  the  court  that  'if  the  cow  was  killed  by  the  neglect  of 
the  defendants  to  use  ordinary  care  and  skill  in  the  common  and 
ordinary  use  of  the  lands  for  railroad  purposes,  then  the  defendants 
would  be  liable  to  the  owner  for  damages,'  was  erroneous.  Judg- 
ment for  plaintiff  reversed  and  judgment  ordered  for  defendant. 

COLLISION  AT  CROSSING  — PERSON  DRIVING  INJURED 
—  DUTY  OF  TRAVELER.  —  In  ZEIGLER  V.  NORTHEASTERN 
R,  R.  CO.,  5  S.  C.  221  (1873),  coliisison  between  wagon  and  train  at 
crossing,  whereby  wagon  and  driver  were  injured,  judgment  for 
plaintiff  was  reversed,  the  syllabus  stating  the  case  as  follows: 

"A  railroad  company  is  not  responsible  to  a  traveler  on  the  public 
highway  for  striking  with  their  train  the  wagon  and  horse  of  the 
latter  at  a  place  where  the  highway  crosses  the  track  of  the  former, 
where  the  injury  was  the  result  of  accident  alone,  without  negli- 
gence or  fault  on  the  part  of  the  company  or  its  servants. 

*'A  railroad  company  is  not  responsible  for  not  slackening  the 
speed  of  their  train  at  a  place  where  a  public  highway  crosses  their 
track,  unless  special  circumstances  existed  which  rendered  such 
slackening  necessary,  and  whether  such  necessity  existed  is  for  the 
jury. 

"As  well  a  traveler  upon  a  public  highway  as  a  railway  company 
is  bound  to  use  ordinary  care  at  a  place  where  the  highway  crosses 
the  track  of  the  company,  and  there  is  no  rule  of  law  which  absolves 
the  traveler  from  looking  out  for  the  train." 

On  a  subsequent  appeal  in  the  Zeigler  case,  7  S.  C.  402  (1876), 
judgment  for  plaintiff  was  reversed,  the  syllabus  stating  that  *'  a 
railroad  train,  when  crossing  an  ordinary  public  highway,  is  not 
bound,  unless  special  circumstances  exist  making  it  necessary,  to 
slacken  their  ordinary  speed,  and  is,  therefore,  not  chargeable  with 
negligence  because  they  did  not  slacken  it." 
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Injured  while  driving  on  trestle. 

Hill  v.  Port  Royal  &  Western  R'y  Co.,  31  S.  C.  393  (1889)^ 
person  driving  on  railroad  trestle  thrown  out  of  wagon  by  striking 
against  benches  of  trestle;  judgment  of  nonsuit  affirmed. 

Killed  in  railroad  yard —  Trespasser, 

Hale  v.  Columbia  &  Greenville  R.  R.  Co.,  34  S.  C.  292  (1890), 
person  standing  in  depot  3*ard  watching  repairs  to  engine,  killed  by 
moving  train;  judgment  of  nonsuit  affirmed. 

Climbing  between  cars  of  train  at  crossing, 

LiTTLEJOHN   V,    RICHMOND    &    DaNVILLE    R.    R.    Co.,    49    S.    C.     12 

(1896),  person  attempting  to  cross  track  by  climbing  between  cars  of 
train  standing  at  crossing;  judgment  for  plaintiff  reversed,  questions 
whether  he  was  trespasser  and  whether  he  was  guilty  of  gross  or  wil- 
ful negligence,  were  for  jury. 

See  former  decision  in  the  Littlejohn  case,  45  S.  C.  i8i  (1895), 
where  judgment  of  nonsuit  was  reversed,  as  evidence  of  negligence 
should  have  been  submitted  to  jury.  Heldy  that  failure  to  ring  bell 
or  sound  whistle  at  crossing,  as  required  by  Rev.  St.,  §  1685,  makes 
o\3X  prima  facie  case  of  negligence. 

Pedestrians  struck  by  trains  at  crossings. 

Spires  v.  South  Bound  R.  R.  Co.,  47  S.  C.  28  (1896),  person 
struck  by  train  at  crossing;  judgment  of  nonsuit  reversed. 

Wragge  z;.  South  Carolina  &  Georgia  R.  R  Co.,  47  S.  C.  105 
(1896),  person  killed  at  crossing;  judgment  for  plaintiff  for  ^,039.35 
affirmed. 

Strother  V,  South  Carolina  &  Georgia  R.  R.  Co.,  47  S.  C.  375 
(1896),  person  killed  at  crossing;  judgment  for  plaintiff  for  $5,000 
affirmed:  held^  that  under  Rev.  St.,  §  1685,  it  is  not  necessary  to 
show  that  failure  to  ring  bell  or  blow  whistle  was  proximate  cause 
of  accident.     (Following  the  Wragge  case,  preceding  paragraph.) 

Collisions  and  crossings. 

See,  also.  Woodward  v.  South  Carolina  <fe  Georgia  R.  R.  Co., 
47  S.  C.  233  (1896);  Darwin  v,  Charlotte,  Columbia  &  Augusta 
R.  R.  Co.,  23  S.  C.  531  (1885),  trespasser  on  pilot  of  engine  killed 
in  collision;  Kaminitsky  v.  Northeastern  R.  R.  Co.,  25  S.  C.  53 
(1885),  collision  br.tween  wagon  and  train  at  crossing;  Petrie  v^ 
Columbia  &  Greenville  R.  R.  Co.,  29  S.  C.  303  (1888),  woman 
killed  at  crossing;  see,  also,  same  case,  27  S.  C.  63;  Kinard  s;. 
Columbia,  Newberry  &  Laurens  R*y  Co.,  39  S.  C.  514  (1893), 
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•collision  with  wagon  and  train  at  crossing;  Hankinson  v.  Char- 
lotte, Columbia  &  Augusta  R.  R.  Co.,  41  S.  C.  i  (1893),  person 
icilled  on  track  by  train. 

Children  injured. 

In  Edgar  z^.  Castello,  14  S.  C.  ao  (1880),  an  action  for  negligent 
killing  of  plaintiff's  child,  an  infant  about  three  years  of  age,  judg- 
ment of  nonsuit  was  affirmed,  it  being  heid^  that  a  father  is  not 
entitled  to  recover  damages  for  the  negligent  killing  of  his  infant 
child. 

See,  also,  Darwin  v.  Charlotte,  Columbia  &  Augusta  R.  R. 
Co.,  23  S.  C.  531  (1885),  boy,  seventeen  years  of  age,  riding  on 
pilot  of  engine,  killed  in  collision;  trespasser;  judgment  for  plaintiff 
reversed. 

Run  over  on  track  —  Person  asleep  on  track. 

In  Felder  V,  Louisville,  Cincinnati  &  Charleston  R.  R.  Co.,  2 
McM.  (S.  C.)  403  (1842),  "where  the  slave  of  the  plaintiff,  endowed 
with  ordinary  intelligence  and  acquainted  with  the  nature  and  man- 
ner of  using  the  railroad*  voluntarily  laid  himself  down  on  the  road 
and  went  to  sleep  amidst  grass  so  high  as  to  obstruct  the  view  at 
some  distance  (over  twenty  feet  ahead),  and  in  this  situation,  with- 
out any  fault  of  the  engineer,  the  engine  going  at  its  ordinary  speed 
passed  over  the  body  and  killed  the  slave,  it  was  keld^  that  the 
plaintiff  could  not  recover  against  the  company  for  the  price  of  the 
slave  killed,  under  the  circumstances,  and  ordered  a  nonsuit." 

See,  also,  Richardson  v,  Wil.  &  Man.  R.  R.  Co.,  8  Rich.  (S.  C.) 
120  (1854),  similar  case  to  the  Felder  case  (preceding  paragraph), 
the  ruling  in  which  latter  case  was  followed  in  the  Richardson  case. 

Stock  killed  on  track. 

In  Danner  v.  South  Carolina  R.  R.  Co.,  4  Rich.  (S.  C.)  329 
(1^5 1)»  "  ^n  action  on  the  case  against  a  railroad  company,  to  recover 
damages  for  the  loss  of  cattle  of  the  plaintiff,  killed  by  the  engine 
and  cars  of  the  company,  in  their  passage  along  the  road,  it  was 
held,  that  a  negligent  killing  must  be  shown.  If  the  proof  shows 
that  the  killing  was  wilful,  on  the  part  of  the  engineer,  or  that  it 
was  entirely  accidental,  the  action  will  not  lie.  To  excuse  the  com- 
pany on  the  ground  that  the  killing  was  accidental,  it  is  not  enough 
to  show  that  it  was  not  intentional ;  it  must  be  shown  to  have  occurred 
unavoidably,  and  without  the  least  fault  on  the  part  of  the  engineer. 
When,  in  such  an  action,  the  plaintiff  proves  no  more  than  that  his 
cattle,  pasturing  on  his  own  land,  were  killed  by  the  passenger  train 
of  the  company,  in  its  passage  along  the  road,  and  the  value  of  the 
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cattle,  he  makes  out  2,  prima  facie  case  of  negligence,  which  eatitles 
him  to  recover,  unless  the  company,  by  proof  of  the  particular  man- 
ner or  circumstances  under  which  the  cattle  were  killed,  rebut  the 
presumption  of  negligence."  Defendant's  motion  for  new  trial 
refused.     Verdict  for  plaintifif  for  $130. 

Animals  injured  or  killed  on  track. 

See  the  following  South  Carolina  cases:  Leseman  v.  South 
Carolina  R.  R.  Co  ,  4  Rich.  (S.  C.)  413  (185 1);  Wilson  v.  Wil.  & 
Man.  R.  R.  Co.,  10  Rich.  (S.  C.)  52  (1856);  Murray  v.  South 
Carolina  R.  R.  Co.,  10  Rich.  227  (1857);  Roof  v.  Charlotte, 
Columbia  &  Augusta  R.  R.  Co.,  4  S.  C.  61  (1872);  Brothers  v. 
South  Carolina  R.  R.  Co.,  5  S.  C.  55  (1873);  Rowe  v.  Greenville 
&  Columbia  R.  R.  Co.,  7  S.  C.  167  (1875);  Jones  v,  Columbia  & 
Greenville  R.  R.  Co.,  20  S.  C.  249  (1883);  Simkins  i^.  Columbia 
&  Greenville  R.  R.  Co.,  20  S.  C.  258  (1883);  Fuller  v.  Railway 
Co.,  and  Cockrane  v.  Railway  Co.,  24  S.  C.  132  (1885);  Walker  v, 
Columbia  &  Greenville  R.  R.  Co.,  25  S.  C.  141  (1885):  Joyner 
V,  South  Carolina  R.  R.  Co.,  26  S.  C.  49  (1886);  Molair  v.  Port 
Royal  &  Augusta  R'y  Co.,  29  S.  C.  152  (1888),  and  same  case,  31 
S.  C.  510;  Davis  v.  R.  R.  Co.,  30  S.  C.  613  (1888);  Harley  v, 
EuTAWviLLE  R.  R.  Co.,  31  S,  C.  151  (1889);  Harmon  v,  Columbia 
&  Greenville  R.  R.  Co.,  32  S.  C.  127  (1889);  see,  also,  28  S.  C.  401 ; 
Neely  z/.  Charlotte,  Columbia  &  Augusta  R.  R.  Co.,  33  S.  C. 
136  (1890). 

PERSON  UNLOADING  COAL  CAR  RUN  OVER  BY  ENGINE 
—  NEGLIGENCE  FOR  JURY  —  NEW  TRIAL.  —  In  ALT  V. 
CHICAGO  &  NORTHWESTERN  R'Y  CO.,  5  S.  Dak.  20  (1894), 
where  plaintiff  unloading  a  coal  car  on  defendant's  right  of  way  was 
run  over  by  engine,  order  setting  aside  verdict  for  defendant  and 
granting  a  new  trial  was  affirmed.  It  was  held  that  "to  judicially 
determine  a  question  of  negligence,  both  a  court  and  a  jury  are 
required.  While  a  jury  is  the  judge  of  the  facts  viewed  in  the  light 
of  the  law,  as  a  rule  no  verdict  should  stand  when,  in  the  sound 
judgment  of  the  trial  court,  it  operates  as  a  wrong  between  the  par- 
ties which  might  be  remedied  upon  a  retrial.  The  question  to  be 
determined  by  this  court,  where  the  refusal  of  a  trial  court  to  direct 
a  verdict  is  raised  on  appeal,  is  whether  such  court  was  justified,  in 
the  exercise  of  its  best  judgment  and  sound  discretion,  in  concluding 
that  different  fair-minded  men  might  reasonably  arrive  at  different 
conclusions  from  a  careful  consideration  of  all  the  facts  and  circum- 
stances in  evidence  at  the  time  the  case  was  submitted  to  the 
jury."     ♦    ♦    ♦ 
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Animals  injured  or  killed  on  track. 

In  Bates  z^.  Fremont,  E.  &  M.  V.  R.  R.  Co.,  4  S.  Dak.  394  (1893), 
stock  killed  on  track,  it  was  held^  as  per  syllabus  by  the  court,  that 
"Section  5501,  Compiled  Laws,  makes  proof  of  the  killing  of  stock 
by  a  railrohd  compdiuy prima  facie  evidence  of  the  negligence  of  the 
company,  and  an  averment,  in  the  complaint  in  such  an  action,  that 
the  stock  were  so  killed  within  the  terms  of  the  statute,  is  a  suffi- 
cient averment  of  negligence  on  the  part  of  the  company.'*  It  was 
also  heldy  that  "where  the  plaintiff  was  driving  a  number  of  loose 
horses  and  mules  along  the  highway  in  the  afternoon  and  towards  a 
railroad  crossing,  the  track  for  some  distance  being  obscured  by  an 
intervening  embankment,  knowing  that  a  train  was  due  to  pass  dur- 
ing the  afternoon,  but  not  at  what  hour,  the  fact  that  he  did  not  ride 
ahead  and  hold  his  stock  back  until  he  could  and  did  go  to  the  track 
and  ascertain  whether  or  not  a  train  was  coming,  is  a  fact  tending  to 
show  contributory  negligence  and  as  such,  should  go  to  the  jury  with 
all  the  circumstances  of  the  case  but  it  does  not  establish  contribu- 
tory negligence  as  matter  of  law.'*     Judgment  for  plaintiff  affirmed. 

See,  also,  Hebron  v\  Chicago,  M.  &  St.  P.  R'y  Co.,  4  S.  Dak. 
538  (1894);  Harrison  v.  Chicago,  M.  &  St.  P.  R*y  Co.,  6  S.  Dak. 
100  (1894);  Sheldon  v.  Chicago,  M.  &  St.  P.  R'y  Co.,  6  S.  Dak. 
606  (1895);  Lewis  v.  Fremont,  E.  &  M.  V.  R.  R.  Co.,  7  S.  Dak.  183 
(1895);  Bennett  v,  Chicago,  M.  &  St.  P.  R*y  Co.,  8  S.  Dak.  394 
(1896);  Hutchinson  ik  Chicago,  M.  &  St.  P.  R'y  Co.,  9  S.  Dak.  5 
(1896). 

RAILROAD  COMPANY  v.  BRIGMAN. 

Supreme  Courts  Tennessee^  November^  1^95' 
[Reported  in  95  Tenn.  624.] 

RES  ADJUDICATA—  PLEADING  —  PROOF.  —  In  order  to  sustain  the  plea 
of  res  adjudicata  it  must  be  averred  and  proved  that  the  former  judgment 
was  final. 

ABATEMENT—  PLEADING  AND  PRACTICE.  —  A  plea  in  abatement  can. 
not  be  pleaded  at  the  same  time  with  a  plea  in  bar,  for  the  plea  in  bar  is 
inconsistent  with  the  plea  in  abatement,  and  the  latter  is  overruled  by  the 
former. 

PERSON  AND  PROPERTY  INJURED  IN  COLLISION  AT  CROSSING  — 
SEPARATE  CAUSES  OF  ACTION  — QUERY.  —  Whether  a  wrongful  act 
may  give  rise  to  two  or  more  causes  of  action,  as  an  action  for  damages  for 
injury  to  plaintiff's  wagon  caused  by  collision  with  defendant's  train  at  a 
crossing,  and  an  action  for  personal  injuries  sustained  in  the  same  accident, 
not  decided  (i). 

I.  Injuries  to  property  and  to  person.  Division,  First  Department.  New  Yoric, 
—  See  Rkillv  v,  Sicilian  Asphalt  February,  1897),  i  Am.  Neg.  Rep.  505, 
Paving  Co.  (Supreme  Court,  Appellate    it  being  held  that  where  a  judgment  \% 
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Appeal  from  Circuit  Court,  Washington  County.  The  facts 
are  stated  in  the  opinion.    Judgment  affirmed, 

KiRKPATRiCK,  Williams  &  Bowman,  for  railroad  company. 

Hacker  &  Son,  Deaderick  &  Epps,  for  Brigman. 

McAlister^  J.  —  The  plaintiff  below,  while  attempting,  with 
his  wagon  and  team,  to  cross  the  track  of  the  railroad  company 
at  Ball's  Crossing,  Washington  county,  was  overtaken  by  a  pass- 
ing train   and   violently  thrown  from  his  wagon,  whereby   he 

rendered  and  satisfied  in  an  action  for        And  see  Reilly  v.  Sicilian  Asphalt 

injuries  to  personal  property,  ft  is  a  Paving  Co.,  170  N.  Y.  40,  11  Am.  Ncg. 

sufficiently  substantial  defense  to  en-  Rep.   328  (decided  by  the   Neur  York 

title  the  defendant  to  be  allowed  to  Court  of   Appeals  in  February,  ig02), 

plead  it  In  a  supplementary  answer  in  which   reversed  the   ruling  in  4  Am. 

an  action  for  damages  for  iniuries  to  Neg.    Rep.  692,  31  App.  Div.  (N.  Y.) 

the  person  where  both  causes  of  action  302. 

arose  out  of  the  same  negligent  act.        In  New    York,  it  has  ))een  decided 

and   the  judgment  was  rendered  and  that  an   injury  to  person  and  one  to 

satisfied  subsequent  to  the  service  of  property,    though    resulting  from  the 

the  answer.    (Citing  Nathans  v.  Hope,  same  tortious  act,  constitute  dififerent 

77  N.  Y.  420;  Secor  v,  Sturgis,  16  N.  causes  of  action.     So  held,  where  in- 

Y.  548,  distinguishing  Perry  v.  Dicker-  jury  to  plaintiff's  person  and  vehicle 

son.  85  N.  Y.  345.)  was  caused  by  collision  with  a  gravel 

See  also  subsequent  decision  in  the  heap  placed  on  the  road  through 
same  case  (Reilly  v,  Sicilian  Asphalt  defendant's  negligence,  and  plaintiff 
Paving  Co.),  rendered  by  the  Supreme  brought  separate  actions,  recovering 
Court  in  June,  1898  (reported  in  4  Am.  judgment  in  action  for  injury  to  vehi- 
Neg.  Rep.  692),  where  it  was  held  that  rle,  which  judgment  defendant  pleaded 
*'  but  one  cause  of  action  arises  from  as  bar  to  recovery  in  action  for  per- 
an  act  of  negligence  whereby  the  prop'  sonal  injury,  the  defense  being  sus- 
erty  and  person  are  injured  at  the  same  rained  by  the  Supreme  Court,  and 
time  and  a  recovery  in  an  action  for  plaintiff's  action  for  personal  injury 
damages  to  one  will  bar  a  subsequent  dismissed,  but  the  Court  of  Appeals  re- 
action for  damages  to  the  other.  (Cit-  versed  the  judgment  (Reilly  v.  Sicilian 
ing  Nathans  v.  Hope,  77  N.  Y.  420;  Asphalt  Paving  Co.,  170  N.  Y.  40,  11 
Secor  V.  Sturgis,  16  N.  Y.  548;  Perry  v.  Am.  Neg.  Rep,  328). 
Dickerson,  85  N.  Y.  345;  Howe  r.  In  England,  \\  has  been  held  by  the 
Peckham,  6  How.  Pr.  229:  Jex  v.  Jacob,  Court  of  Appeal  (Lord  Coleridge,  Ch.  f 
19  Hun,  105;  Brunsden  v.  Humphrey.  J.,  dissenting),  that  damages  to  person 
14  Q  B.  Div.  141,  in  which  latter  case  and  to  property,  though  occasioned  by 
the  dissenting  opinion  of  Lord  Cole-  the  same  wrongful  act,  give  rise  to 
ridge  was  approved  )  different  causes  of  action.     Brunsden 

But  the  contrarv  doctrine  was  held  v.  Humphrey,  14  Q.  B.  Div.  141. 
in  Mulligan  z,  Knickerbocker  Ice  Co.         In  Massachusetts,  Minnesota  and  Mis^ 

(an    unreported  case,    decided   in   the  souri,  the  contrary  doctrine  has  beea 

City  Court  of  Brooklyn  in  1888).  4  Am.  declared.     See    Doran    v,   Cohen.    147 

Neg.   Rep.  692-694,  the  opinion  being  Mass.  342;  King  i\  Chicago.  M.  &  St. 

rendered  by  Clements,  Ch.  J.,  which  P.  R'y  Co.  (Minn.),  8  Am.  Neg.  Rep. 

was  affirmed  by  the  Court  of  Appeals,  346,  347;  Von  Fragstein  v.  Windier,  2 

without  opinion,  in  ioq  N.  Y.  657.  Mo.  App.  598. 
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sustained  serious  and  permanent  personal  injuries.  In  said  colli- 
sion, the  wagon  was  demolished,  the  horses  killed,  and  the  harness 
broken. 

The  record  discloses  that,  on  December  15,  1894,  the  said 
Brigman  commenced  an  action  in  the  Circuit  Court  at  Jonesboro 
to  recover  damages  for  the  loss  of  the  personal  property,  which 
resulted  in  a  verdict  and  judgment  at  the  April  Term,  1895,  in 
favor  of  the  plaintiff  for  the  sum  of  $250.  The  company 
appealed  in  error  to  this  court. 

It  further  appears  that,  on  March  21,  1895,  the  said  Brigman 
Instituted  another  suit  against  the  railroad  company  in  the  said 
Circuit  Court  to  recover  damages  for  personal  injuries  sustained 
by  him  in  said  accident.  To  the  latter  suit  the  company  pleaded 
the  general  issue,  and,  in  addition,  filed  two  special  pleas,  viz. : 

1.  **  And  for  further  plea,  the  defendant  says  that,  before  the 
<:ommencement  of  this  suit,  to  wit,  on  December  15,  1894,  the 
plaintiff  commenced  another  suit  against  it  in  the  Circuit  Court 
of  Washington  county,  for  the  very  same  cause  of  action  now 
stated  in  his  declaration,  and,  at  the  April  Term,  1895,  of  said 
court  said  suit  was  tried  upon  its  merits  and  judgment  was  ren- 
dered for  the  plaintiff  for  $250  and  costs,  from  which  judgment 
defendant  company  prayed  and  perfected  an  appeal  to  the 
Supreme  Court  at  Knoxville.  And  the  defendant  avers  that  the 
parties  in  this  suit  and  the  former  suit  are  the  same,  and  that 
said  former  suit  is  still  pending  in  the  Supreme  Court  of  the 
State  of  Tennessee. 

2.  "And  for  further  plea,  the  defendant  says  that  the  plaintiff 
sued  the  defendant  in  the  Circuit  Court  of  Washington  county, 
at  Jonesboro,  on  December  15,  1894,  for  the  very  same  cause  of 
action  now  stated  in  his  declaration,  and  that,  at  the  April  Term, 
1895,  of  said  court,  said  suit  was  tried  upon  its  merits,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  $250  and  costs,  as, 
by  the  records  and  proceedings  of  said  court,  more  fully  appears, 
and  said  judgment  still  remains  unreversed." 

The  present  suit  was  tried  at  the  August  term,  1895,  upon  the 
general  issues  and  the  special  pleas  just  recited.  The  trial  judge 
charged  the  jury,  among  other  things,  as  follows,  to  wit:  **As 
to  defendant's  second  and  third  pleas,  I  charge  you  that,  if  you 
find  plaintiff  commenced  a  suit  before  the  bringing  of  this  suit, 
on  December  15,  1894,  against  defendant  for  this,  the  same  cause 
of  action,    and  such  suit  was  tried   and   determined    upon  its 
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merits,  then  such  pleas  would  be  good,  and  you  would  find  for 
defendant;  but,  before  these  pleas  of  former  suit  could  aid 
defendant,  you  must  find  that  such  suit  was  for  the  same  cause 
of  action,  arising  from  the  same  wrongful  act  of  defendant.  If 
said  former  suit  pleaded  was  for  a  cause  of  action  other  than  for 
personal  injury  to  the  plaintiff  or  to  recover  money  incident  to 
such  personal  injury,  although  arising  from  same  act  of  defend- 
ant, it  could  not  be  considered  in  bar  of  a  recovery  in  this  action.  *' 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $1,250.  The  company  appealed,  and 
the  only  error  assigned  is  upon  the  charge  of  the  circuit  judge  in 
respect  of  the  effect  upon  this  suit  of  the  former  suit  to  recover 
damages  for  the  loss  of  the  wagon  and  team.  The  argument  of 
counsel  for  plaintiff  in  error  is,  "that  an  entire  claim  or  demand^ 
arising  out  of  a  single  transaction,  cannot  be  divided  into  sepa- 
rate and  distinct  claims,  and  two  suits  maintained,  and  that,  in 
this  respect,  there  is  no  difference  between  action  founded  in 
tort  and  action  upon  a  contract.**  He,  therefore,  insists  that,  if 
plaintiff  sues  for  only  a  part  of  an  entire  cause  of  action,  and 
obtains  judgment  for  such  part,  in  neither  case  can  he  maintain 
another  action  founded  upon  the  same  cause  of  action.  The  first 
judgment  will  be  a  positive  bar  to  the  subsequent  action. 

In  support  of  his  position,  counsel  cites  Freeman  on  Judg- 
ments, in  which  it  is  said,  viz.:  "A  single  tort  can  be  the 
foundation  for  but  one  claim  for  damages.  *  *  *  AH  dam- 
ages which  can,  by  any  possibility,  result  from  a  single  tort  form 
an  indivisible  cause  of  action.  Every  cause  of  action  in  tort 
consists  of  two  parts,  to  wit :  the  unlawful  act,  and  all  damages 
that  can  arise  out  of  it.  For  damages  alone,  no  action  can  be 
permitted.  Hence,  if  a  recovery  has  once  been  had  for  the 
unlawful  act,  no  subsequent  suit  can  be  maintained.  There  must 
be  a  fresh  act,  as  well  as  fresh  damages.*'  i  Freeman  on  Judg- 
ments, §  241 ;  2  Black  on  Judgments,  §  738;  Thompson  v.  Rice, 
Thomp.  Tenn.  Cas.  127;  7  Lea,  407;  6  Baxt.  320;  Carraway 
V,  Burton,  4  Humph.  108;  Saddler  v,  Apple,  9  Humph.  342; 
Tarboxz/.  Hartenstein,  4  Baxt.  80;  2ChittyPl.  850;  Knowltonv. 
N.  Y.,  etc.,  R.  R.  Co.,  147  Mass.  605;  Code  (M.  &  V.),  §  3441. 

Counsel  for  the  plaintiff  below  concede  the  general  proposition, 
but  his  insistence  is  that  the  same  wrongful  acl  may  give  rise  to 
two  or  more  causes  of  action.  Counsel,  in  support  of  the  propo- 
sition,   cites   Black   on   Judgments,    in   which   it   is  said,   viz.: 
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"'While  a  party  is  not  allowed  to  split  up  an  entire  and  insever- 
able cause  of  action,  and  prosecute  it  by  piecemeal,  nor  to  present 
only  a  portion  of  the  grounds  on  which  relief  is  sought,  and  save 
the  rest  for  a  second  suit  if  the  first  fail,  yet  this  rule  does  not 
require  that  distinct  causes  of  action,  each  of  which  by  itself 
would  authorize  independent  relief,  should  be  presented  in  a 
single  suit,  although  they  exist  at  the  same  time  and  might  be 
considered  together."     §  774. 

The  same  author,  at  §  740,  says:  "We  have  seen  that,  as  a 
rule,  only  one  cause  of  action  can  arise  from  one  tort.  But  there 
are  exceptional  cases,  in  which  the  same  act  may  occasion  several 
distinct  injuries,  and  these  may  be  made  the  basis  of  as  many 
separate  suits.  Thus,  damage  to  goods  and  injuries  to  the  per- 
son, although  caused  by  one  and  the  same  wrongful  act,  are 
infringements  of  different  rights,  and  give  rise  to  distinct  causes 
of  action ;  and,  therefore,  the  recovery  of  compensation  for  the 
damage  to  the  goods  is  no  bar  to  an  action  subsequently  com- 
menced for  the  personal  injury."  Brunsden  v.  Humphrey,  L. 
R.  14  Q.  B.  Div.  141  (i);  Waggoner  v.  White,  11  Heisk.  741; 
Ency.  PI  .  and  Pr.,  vol.  i,  p.  159;  Bigelow  on  Estoppel,  p.  173. 

We  have  thus  presented  the  contentions  of  the  respective  par- 
ties, together  with  the  authorities  cited,  which  have  been  rein- 
forced with  arguments  of  great  ability.  We  find,  however,  that, 
on  account  of  the  state  of  the  pleadings,  we  are  precluded  from 
deciding  the  very  interesting  question  presented. 

In  the  first  place,  the  plea  in  bar  of  res  adjudicata  is  not  avail- 
ing, for  the  reason  that  the  former  judgment  pleaded  was  not 
final.  The  record  discloses  that  when  the  second  plea  was  filed, 
the  judgment  in  the  former  suit  had  been  appealed  to  this  court 
and  was  still  pending  and  undetermined.  In  order  to  sustain 
the  plea  of  res  adjudicata^  it  must  be  averred  and  proved  that 
the  former  judgment  was  final. 

The  other  plea  of  former  suit  pending  is  a  plea  in  abatement, 

I.  Brunsden  v.  Humphrey,  14  Q.  B.  although  they  have  been  occasioned  by 

Di^.  141,  was  an  aciion  for  damagei»  one  and  the  same  wronf^ful  act,  are  in- 

for  injuries  to  plaintiff's  person  sus-  fringements  of    different    rights,  and 

tained  in  a  collision  of  defendant's  cab  give  rise  to  different  causes  of  action; 

with  that  of  the  plaintiff,  who  had  pre-  and  therefore  the  recovery  in  an  ac- 

viously   brought    suit  and    recovered  tion  for  damage  to  the  goods  is  no  bar 

damages  for  injuries  to  his  cab.     The  to  an  action  subsequently  commenced 

majority  of  the  court  held  that  dam-  for  the   injurv   to   the   person.     Lord 

age  to  goods  and  injury  to  the  person.  Chief  Justice  Coleridge  dissented. 
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and  was  waived  or  overruled  by  the  plea  of  not  guilty.  The 
record  shows  that  the  pleas  of  not  guilty,  former  suit  pending, 
and  res  adjudicata,  were  all  filed  at  the  same  time,  and  the  issues 
presented  by  these  respective  pleas  were  tried  by  the  jury  con- 
jointly. Whatever  may  be  the  practice  in  courts  of  chancery,  in 
treating  the  plea  of  former  suit  pending  as  a  special  plea  in  bar,  it 
is  well  settled  that  in  courts  of  law,  such  a  defense  can  only  be 
presented  by  a  plea  in  abatement,  which  is  overruled  by  a  plea  to 
the  merits. 

Mr.  Gibson,  in  Suits  in  Chancery,  note  to  section  333,  says: 

"This  is  manifestly  not  a  plea  in  bar  logically  considered,  for, 
if  successful,  it  does  not  bar  the  suit,  but  only  abates  it,  and  if, 
after  the  plea  is  allowed,  the  former  suit  is  dismissed  by  the  com- 
plainant, he  can  bring  a  third  suit  in  the  court  allowing  the  plea, 
against  the  same  parties  and  for  the  same  purpose,  and  the  dis- 
missal of  both  or  either  of  the  former  suits  cannot  be  pleaded  in 
bar  of  the  third  suit.'*  He  admits,  however,  that,  under  the 
practice  in  chancery,  it  is  treated  as  in  the  nature  of  a  plea  in  bar, 
and  may  be  incorporated  in  an  answer,  since  it  does  not  go  ta 
the  jurisdiction  of  the  court. 

Mr.  Chitty,  in  his  work  on  Pleading,  lays  down  the  rule  that 
the  pendency  of  a  former  action  must  be  pleaded  in  abatement. 
Vol.  I,  p.  453.  Caruthers,  in  the  History  of  a  Lawsuit,  classifies 
such  a  plea  as  a  plea  in  abatement,  and  states  that  its  effect  is 
to  abate  or  quash  the  writ,  the  declaration,  of  course,  going  with 
it.     §§  185,  186.     Johnson  v,  Irby,  8  Humph,  654. 

Moreover,  a  plea  in  abatement  cannot  be  pleaded  at  the  same 
time  with  a  plea  in  bar,  for  the  plea  in  bar  is  inconsistent  with  the 
plea  in  abatement,  and  the  latter  is  overrulea  by  the  former. 
Wood  V,  Belcher,  7  Yer.  105,  106;  Grove  v,  Jenkins,  9  Yen  7, 
8;  Waggoner  v,  Memphis  Dry  Dock  Co.,  10  Heisk.  503. 

We  conclude,  therefore,  that  the  question  presented  in  the  plea 
in  abatement,  and  which  has  been  so  elaborately  argued  by 
learned  counsel,  is  not  before  this  court,  since  the  plea  in  abate- 
ment was  overruled  or  waived  by  the  plea  to  the  merits  of  the  case. 

Affirmed. 

Collision  between  wagon  and  train  at  crossing. 

Nashville,  Chattanooga  &  St.  Louis  R.  R.  Co.  v.  Seaborn,  85 
Tenn.  391  (1886),  collision  between  wagon  and  train  at  crossings 
and   driver  killed;   judgment  for  plaintiff   for  $10,000  reversed; 
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erroneous  charge  that  even  if  deceased  was  negligent,  recovery 
could  be  had  if  injury  was  wilfully  inflicted,  where  there  was  no  evi- 
dence of  wilfulness. 

Railway  Co.  v,  Howard,  90  Tenn.  144  (1891),  collision  between 
wagon  and  train  at  crossing,  and  person  driving  killed;  judgment 
for  plaintiff  reversed;  incompetent  evidence  on  measure  of  damages. 

Collision  between  wagon  and  street  car, 

Katzenberger,  Rec*r,  V,  Lawo,  90  Tenn.  235  (1891),  collision 
between  wagon  driven  by  Lawo  and  dummy  train  of  street  cars, 
operated  by  Katzenberger,  as  receiver  of  railway;  judgment  for 
plaintiff  for  $3,000  affirmed. 

See,  also,  Citizens  Rapid  Transit  Co.  v,  Siegrist,  96  Tenn.  119 
(1896),  collision  between  wagon  and  street  car. 

Comparative  negligence  —  Repudiation  of  doctrine. 

In  Railway  Co.  i\  Hull,  88  Tenn.  33  (1889),  the  court  said  (per 
FoLKES,  J.),  that  the  doctrine  of  comparative  negligence  had  been 
expressly  repudiated  in  Tennessee.  Citing  Railroad  Co.  v,  Gurley, 
12  Lea,  55;  Railway  Co.  v.  Fain,  12  Lea,  35. 

Horse  frightened  by  train. 

East  Tennessee,  Virginia  &  Georgia  R.  R.  Co.  v.  Feathers, 
10  Lea  (78  Tenn.),  103  (1882),  action  by  husband  to  recover  dam- 
ages for  injuries  sustained  by  his  wife  by  reason  of  horse  she  was 
riding  becoming  frightened  by  train  at  crossing;  judgment  for  plain- 
tiff reversed;  statutory  duty  (Code,  §  1166,  subsection  3)  to  ring 
bell  on  approaching  crossing,  not  applying  to  persons  injured  while 
traveling  along  public  road  near  and  parallel  to  railroad. 

PERSON  WALKING  ON  TRACK  KILLED  BY  TRAIN  — 
PROXIMATE  CAUSE  —  LOOKING  AND  LISTENING  — TRES- 
PASSER.—In  PATTON,  Adm'rv.  railway  CO.,  89  Tenn.  370 
(1890),  it  appeared  that  John  C.  Tipton  was  killed  by  collision  with 
a  train  operated  by  defendant  in  error,  while  walking  upon  the  track, 
an  action  was  brought  by  his  administrator,  demurrer  was  filed  to 
the  declaration  which  was  sustained  and  the  suit  dismissed.  On 
appeal  to  the  Supreme  Court,  it  was  held  (as  per  syllabus  to  the 
report),  that  "negligence  of  railway  company  that  causes  separation 
of  a  moving  train  is  not  the  proximate  cause  of  an  injury  sustained 
by  a  person  who  subsequently  came  upon  the  track  in  front  of,  and 
was  struck  by,  the  detached  cars,  which  were  moving  by  impetus 
and  gravitation."  It  was  also  held  that  "the  mere  fact  that  a  per- 
son was  a  trespasser  upon  the  track  of  a  railway  company  at  the  time 
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he  was  injured  by  its  negligence,  does  not  necessarily  constitute  a 
bar  to  his  recovery  for  the  injury.  The  fact,  however,  constitutes 
contributory  negligence  to  be  considered  by  the  jury." 

In  the  Patton  case,  supra^  it  was  also  held  (as  per  syllabus  to  the 
report),  that  "it  is  the  duty  of  a  person  about  to  go  upon  a  railway 
track,  to  look  and  listen  for  trains  and  to  continue  to  do  so,  while 
he  remains  upon  the  track.  The  neglect  to  perform  this  duty  con- 
stitutes contributory  negligence  that  may  defeat  an  action  by  such 
person  for  injuries  received  while  upon  the  track  from  other  negli- 
gence than  failure  of  the  company  to  observe  the  required  statutory 
precautions.  The  failure  of  a  trespasser  upon  a  railway  track  to 
look  and  listen  for  trains  may  be  so  far  excused  as  to  prevent  an 
absolute  bar  of  his  suit,  but  not  to  exonerate  him  from  contributory 
negligence,  to  be  considered  in  mitigation  of  damages,  when  he  was 
unexpectedly  struck  and  injured  by  detached  cars  moving  by 
impetus  and  gravitation,  just  in  rear  of  the  regular  train  to  which 
he  had  surrendered  the  track  and  then  resumed  his  journey,  and 
when  it  appears  that  he  was  crossing  a  bridge,  and  probably  could 
not  have  heard  the  approach  of  the  cars  on  account  of  the  noise  of 
an  adjacent  waterfall."     Case  remanded. 

Run  over  while  asleep  on  track. 

East  Tennessee  &  Georgia  R.  R.  Co.  v.  St.  John,  s  Sneed  (37 
Tenn.  )  524  (1858),  slave  asleep  on  track  run  over  and  killed  by 
train;  judgment  for  plaintifif  affirmed. 

Crossing  track  at  railroad  yard, 

Moran  v.  Nashville  &  Chattanooga  R.  R.  Co.,  2  Baxt.  (61 
Tenn.)  379  (1872),  person  struck  by  train  while  crossing  track  in 
railroad  yard;  judgment  for  defendant  affirmed. 

Walking  along  track, 

Nashville  &  Chattanooga  R.  R.  Co.  v.  Smith,  Adm'r,  9  Lea  (77 
Tenn.),  470  (1882),  person  walking  on  track  struck  and  killed  by 
train;  judgment  for  plaintifif  for  $3,500  reversed;  damages  recover- 
able only  such  as  deceased  could  have  claimed  had  she  lived. 

Intoxicated  person  run  over  on  track. 

In  Hillz;.  Louisville  &  Nashville  R.  R.  Co.,  9  Heisk.  (56  Tenn.) 
823  (1872),  where  intoxicated  person  on  track  was  run  over  and  killed 
by  train,  judgment  for  plaintifif  for  $2, 250  was  affirmed,  and  the  court, 
in  construing  the  statutory  duty  of  railroad  companies  (Code, 
§§  1 166,  1 167,  1 168)  to  take  all  precautions  to  prevent  accidents  to 
persons  or  stock  on  track,  said  "  The  statute  does  not  brook  the 
Slightest  speculation  upon  things  that  are  probable  or   possible. 
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either  by  the  court  or  by  the  company's  agents,  but  demands  an 
absolute  obedience  to  its  provisions,  whether  they  seem  necessary 
or  not.  We  do  not  know  what  might  have  been  the  effect  of  the 
alarm  whistle  even  upon  the  maudlin  brain  of  a  drunken  man;  nor 
are  we  allowed  to  conjecture  as  to  the  question  whether  the  timely 
startle  of  the  alarm  whistle  might  not  have  saved  this  man*s  life 
and  spared  the  company  this  litigation.  How  could  the  engineer 
known  that  the  deceased  was  not  both  blind  and  deaf?  It  was  the 
positive  and  imperative  duty  of  the  engineer  to  have  given  the  alarm 
the  instant  he  saw  these  persons  on  the  track."  *  «  *  (Citing 
Smith  V.  Nashville  &  Chattanooga  R.  R.  Co.,  6  Coldw.  589;  Burke 
V,  Nash.  &  C.  R.  R.  Co.,  6  Coldw.  45;  Smith  v,  Nash.  &  C.  R.  R. 
Co.,  6  Heisk.  174;  Thomas  v.  Nash.  &  C.  R.  R.  Co.,  5  Heisk.  262, 
etc.) 

Intoxicated  person  on  track  —  Contributory  negligence  —  Mitigation  of 
damages, 

Louisville  &  Nashville  R.  R.  Co.  v.  Conner,  Adm'x,  2  Baxt.  (61 
Tenii.)  382  (1872),  intoxicated  person  run  over  and  killed  on  track; 
judgment  for  plaintiff  for  $4,000  reversed,  it  being  held  that  if  the 
injury  was  due  to  contributory  negligence  of  deceased,  the  jury 
might  consider  that  fact  in  assessing  damages. 

See,  also,  Nashville  &  Chattanooga  R.  R.  Co.  v.  Nowlin,  i  Lea 
(69  Tenn.),  523  (1878),  person  injured  on  track,  where  judgment  for 
$3,500  was  reversed,  it  being  held,  that  slight  or  gross  negligence  of 
injured  party  might  be  considered  in  mitigation  of  damages. 

Intoxicated  persons  on  track. 

East  Tennessee,  Virginia  &  Georgia  R.  R.  Co.  v.  Fain,  12  Lea 
(80  Tenn.),  35  (1883),  intoxicated  person  run  over  on  track;  judg- 
ment for  plaintiff  affirmed. 

Little  Rock  &  Memphis  R'v  Co.  v.  Wilson,  90  Tenn.  271  (1891), 
person  drunk  and  asleep  on  track  run  over  by  train;  judgment  for 
plaintifif  for  $1,500  affirmed. 

East  Tennessee  &  Western  North  Carolina  R.  R.  Co.  v. 
Winters,  85  Tenn.  240  (1886),  person,  under  influence  of  liquor, 
walking  on  railroad  trestle,  struck  and  killed  by  train;  judgment  for 
plaintiff  for  $1,700  reversed,  the  damages  being  arrived  at  in  manner 
held  to  be  a  gambling  verdict. 

Collisions  and  crossings. 

See  Webb  v.  Railway  Co.,  88  Tenn.  119  (1889),  person  killed  at 
crossing;  Railway  Co.  %).  Foster,  88  Tenn.  672  (1890),  colored  man 
walking  along  track,  struck  by  train  and  fatally  injured;  Southern 
Vol.  XII —  38 
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R*Y  Co.  V.  PuGH,  95  Tcnn.  419  (1895,)  injured  by  cars  making  run- 
ning switch;  see,  also,  same  case,  97  Tenn.  624  (1896). 

See,  also,  Shannon's  Tennessee  Cases  (3  vols.),  where  several 
collision  and  crossing  cases  decided  in  Tennessee,  but  not  included 
in  the  official  reports,  are  reported. 

Children  run  over  by  trains  and  street  cars. 

Louisville  &  Nashville  R.  R.  Co.  v,  Connor,  Adm'x,  9  Heisk. 
(56  Tenn.)  19  (1871),  child,  eighteen  months  old,  run  over  and  killed 
by  train;  judgment  for  plaintiff  for  $3,000  affirmed. 

Memphis  City  R'v  Co.  v,  Logue,  Adm'r,  13  Lea.  (81  Tenn.),  32 
(1884),  colored  child,  about  three  years  old,  run  over  and  killed  by 
streetcar;  judgment  for  plaintiff  reversed,  an  instruction  that  *'it 
is  the  duty  of  the  defendant  to  furnish  lights  on  its  cars  at  night, 
such  as  will  enable  its  drivers  to  see  objects  ahead  on  the  track, 
with  the  aid  of  the  street  lights,  in  time  to  avoid  an  accident," 
being  erroneous. 

Bamberger  v.  Citizens*  Street  R*y  Co.,  95  Tenn.  18  (1895), 
child,  about  three  years  old,  run  over  by  street  car;  negligence  of 
parent  defeats  recovery  by  parent  for  injury  to  child;  judgment  for 
defendant  affirmed.  The  court  (per  Wilkes,  J.),  reviewed  the 
authorities  on  the  question  of  contributory  negligence  of  infants  and 
negligence  of  parents. 

Animals  injured  or  killed  on  track. 

In  Memphis  &  Charleston  R.  R.  Co.  v.  Dean,  5  Sneed  (37  Tenn.) 
291  (1858),  it  was  held  that  "the  Act  of  1856,  ch.  94,  §  8,  requires 
all  railroad  companies  within  this  State  to  keep  a  special  watchman 
upon  the  locomotive  when  in  motion  to  watch  the  track  and  give 
warning  of  any  obstacle  or  obstruction.  This  is  a  special  duty  to 
be  performed  by  one  person,  as  his  sole  occupation  while  the  train 
is  in  motion,  and  if  in  the  absence  of  such  special  watchman,  injury 
result  to  person  or  property,  by  being  overrun,  said  company  is 
liable  in  damages  as  for  negligence.'*  Judgment  for  plaintiff,  in 
action  for  killing  of  stock  by  train,  affirmed. 

See,  also,  Memphis  &  Charleston  R.  R.  Co.  v.  Smith,  9  Heisk. 
(56  Tenn.)  860  (1872);  Louisville  &  Nashville  R.  R.  Co.  v.  Stone, 
7  Heisk.  (54  Tenn.)  468  (1872);  Nashville  &  Chattanooga  R.  R. 
Co.  V,  Thomas,  5  Heisk.  (52  Tenn.)  262  (1871);  East  Tennessee, 
Virginia  &  Georgia  R.  R.  Co.  v.  Scales,  2  Lea  (70  Tenn.)  688 
(1879);  Holder  v,  Chicago,  St.  Louis  &  New  Orleans  R.  R.  Co., 
II  Lea  (79  Tenn.)  176  (1883);  Louisville,  Nashville  &  Great 
Southern  R.  R.  Co.  v.  Reidmond,  ii  Lea  (79  Tenn.)  205  (1883):, 
Railroad  Co.  v,  Scott,  87  Tenn.  494  (1889);  R.  R.  Co.  v,  Sadler^ 
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and  R.  R.  Co.  v.  Woodruff,  91  Tenn.  508  (1892);  Cincinnati, 
New  Orleans  &  Texas  Pac.  R'y  Co.  v.  Russell,  92  Tenn.  108 
(1892);  Fink  et  al.  v^  Evans,  95  Tenn.  413  (1895);  Cincinnati, 
New  Orleans  &  Texas  Pacific  R'y  Co.  v,  Stonecipher,  95  Tenn. 
311  (189s);  R.  R.  Co.  V.  McDoNOUGH,  97  Tenn.  255  (1896). 


DILLINGHAM  ET  al.  (Receivers  of  Houston  and 
Texas  Central  Railway  Company)  v.  PARKER. 

Supreme  Court^  Texas^  Austin  Tertn^  ^pril^  i8gi. 

[Reported  in  80  Tex.  572.] 

NEGLIGENCE  — QUESTION  OF  FACT.  —  i.  As  a  general  rule,  where  an 
act  is  not  unlawful  a  court  cannot  denounce  it  as  negligence  from  which  lia- 
bility follows.  It  is  for  the  jury  to  say,  under  proper  instructions,  whether 
the  particular  acts  under  investigation  are  negligent  or  not. 

TEXAS  CASES  FOLLOWED.  —  2.  Texas  &  Pac.  R'y  Co.  v.  Murphy,  46  Tex. 
356,  6  Am.  Neg.  Cas.  462,  and  Gulf,  Colorado  &  Santa  Fe  R*y  Co.  v,  Green- 
lee, 70  Tex.  553,  adhered  to. 

UNAUTHORIZED  ACT  — WHEN  RAILWAY  COMPANY  LIABLE.  — 3.  A 
railway  company  would  not  be  liable  for  an  injury  caused  by  an  unauthor- 
ized party  handling  its  machinery.  But  where  a  brakeman,  in  absence  of 
the  engineer,  having  no  authority,  started  an  engine  and  caused  an  injury, 
and  it  appeared  that  a  fireman  was  at  his  post  and  consented  to  the  brake- 
man's  acts,  it  cannot  be  held  that  the  railway  company  is  absolved  from 
liability  (i). 
(Oflficial  syllabus  to  the  Report.) 

Appeal  from  Grayson.  The  facts  appear  in  the  opinion. 
Judgment  reversed, 

R.  De  Armond,  for  appellants. 

J.  P.  Cox  and  Hare,  Edmundson  &  Hare,  for  appellee. 

Gaines,  Associate  Justice. — This  action  was  brought  by 
appellee  to  recover  of  appellants,  as  receivers,  of  the  Houston 
and  Texas  Central  Railway  Company,  damages  for  personal 
injuries  alleged  to  have  resulted  to  him  by  reason  of  the  negli- 
gence of  the  defendants  in  obstructing  the  view  of  the  track,  and 
in  operating  a  train  so  as  to  cause  a  collision  with  a  wagon,  in 
which  plaintiff  was  crossing  the  track.  The  plaintiff  and  two 
other  persons  attempted  to  cross  the  main  track  of  the  railway  at 
a  regular  crossing  in  the  city  of  Sherman,  in  a  wagon  drawn  by 
horses,  but  before  the  track  was  passed,  the  wagon  was  struck  by 

I.  See  notes  of  cases,  at  end  of  this  case,  relating  to  injuries  to  persons  driv- 
ing across  track. 
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a  moving  train  and  was  overturned.  The  plaintiflF,  as  he  testi- 
fied, was  thrown  to  the  ground  and  painfully  injured.  There 
was  evidence  tending  to  show  that  the  train  was  moved  upon  the 
crossing  without  either  the  blowing  of  the  whistle,  or  the  ringing 
of  the  bell.  Upon  this  question,  however,  there  was  a  conflict 
in  the  testimony.  There  was  also  evidence  tending  to  show  that 
there  were  cars  standing  upon  the  side  track  near  the  crossing  in 
such  position  as  to  obstruct  not  only  the  view,  but  also  the  noise 
of  the  approaching  train. 

The  court,  among  other  things,  charged  the  jury  as  follows: 
"It  is  the  duty  of  those  operating  railway  locomotives  and  cars 
to  use  reasonable  care  not  to  permit  the  view  of  the  track  to 
become  obstructed  with  cars  standing  on  the  side  tracks,  so  that 
persons  passing  along  a  public  road  or  street  cannot  conveniently 
see  and  hear  a  passing  engine  or  train  as  they  approach  the  cross- 
ing of  the  track ;  and  receivers  so  operating  such  railways  are  liable 
in  damage  for  an  injury  to  any  one  passing  along  such  road  or 
street,  by  reason  of  any  negligence  on  the  part  of  their  employees 
in  failing  to  use  such  reasonable  care. 

We  are  of  opinion  that  the  court  erred  in  giving  this  instruction. 
The  case  of  Tex.  &  Pac.  R'y  Co.  v.  Murphy,  46  Tex.  356,  6 
Am.  Neg.  Cas.  462,  is  directly  in  point.  In  that  case,  "the 
court  charged  the  jury  in  effect  that  the  defendant  was  guilty  of 
negligence  in  managing  the  train,  if  the  conductor,  after  stopping 
a  very  short  space  of  time,  gave  the  signal  of  departure  and  at 
the  same  instant  of  giving  said  signal,  caused  the  train  to  move, 
and  the  plaintiff  was  injured  by  the  force  and  the  moving  of  the 
train,  while  he  was  attempting  to  get  on  the  car."  The  court 
in  the  opinion,  after  saying  in  effect,  that  if  any  law  could  be 
found  which  made  it  the  duty  of  a  conductor  to  wait  a  reason- 
able time  after  giving  the  signal,  the  charge  would  have  been  cor- 
rect, used  the  following  language.  **In  the  absence  of  any  such 
law  defining  the  acts  which  constitute  negligence,  it  is  a  fact  to 
be  found  by  the  jury,  upon  evidence,  as  any  other  material  fact." 
The  doctrine  was  reaffirmed  in  Gulf,  Colo.  &  Santa  Fe  R'y  Co. 
V,  Greenlee,  70  Tex,  553,  and  has  been  recognized  by  many  other 
cases  in  this  court.  We  have  no  statute  which  provides  that  a 
railway  company  shall  not  permit  an  accumulation  of  cars  upon 
its  side  tracks  at  a  crossing  so  as  to  obstruct  the  hearing  or  the 
view  of  an  approaching  train,  and  it  was,  therefore,  error  to 
instruct  the  jury  that  such  an  act  constituted  negligence.     It  was 
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for  the  jury  to  say  under  proper  instructions  whether  the  par- 
ticular acts  were  negligent  or  not. 

There  was  evidence  to  show  that  the  engineer  in  charge  of  the 
train,  which  inflicted  the  injury,  left  his  engine  and  went  a  short 
distance  for  the  purpose  of  procuring  washers  to  repair  the  steam 
joint,  and  that  in  his  absence,  the  brakeman  took  charge  of  the 
engine  and  moved  the  train  and  thereby  caused  the  collision, 
which  inflicted  the  injury. 

It  was  shown  that  it  was  not  a  part  of  the  brakeman 's  duty  to 
operate  the  engine.  It  appeared,  however,  in  evidence  that  the 
fireman  was  upon  the  engine  at  the  time  it  was  being  moved. 
Upon  this  phase  of  the  case  counsel  for  the  defendants  asked  the 
court  to  give  the  following  charge : 

"If  you  believe  from  the  testimony  that  at  the  time  of  the 
accident,  the  engine  was  being  operated  by  a  brakeman,  and 
operating  an  engine  was  no  part  of  his  employment  or  duty,  and 
that  the  railway  company  had  not  employed  him  for  any  such 
purpose,  nor  authorized  him  to  do  so,  the  defendants  are  not 
responsible  for  his  acts,  while  so  operating  the  engine  or  for 
damages  done  or  injuries  inflicted  by  the  engine,  while  being 
operated  by  him." 

The  instruction  was  refused,  and  in  this  ruling  there  was  no 
error.  If  the  fireman  had  not  been  upon  the  engine  the  charge 
may,  under  the  allegations  in  the  petition,  have  been  proper. 
But  upon  that  question  we  give  no  opinion.  The  testimony 
does  not  inform  us  as  to  the  fireman's  duty  in  the  premises.  In 
the  absence  of  the  engineer  he  may  properly  have  had  control  of 
the  engine,  and  the  testimony  tends  to  show  that  the  train  was 
moving  with  his  consent.  If  he  was  properly  in  charge  and  if 
the  train  was  moved  with  his  consent,  then  the  mere  fact  that  the 
brakeman  was  acting  out  of  the  sphere  of  his  duty  would  not 
absolve  the  company  from  liability. 

The  other  assignments  question  the  sufficiency  of  the  evidence 
to  support  the  verdict,  and  will  not  be  considered. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 
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NOTES    OF    TEXAS    CASES    RELATING    TO   COLLISIONS 
BETWEEN  TRAINS  AND  VEHICLES  AT  CROSSINGS. 

Among  the  Texas  cases  relating  to  Accidents  to  Persons  Driving 
over  Railroad  Crossings,  are  the  following: 

Collisions  at  crossings. 

In  Houston  &  Texas  Central  R'y  Co.  v.  Wilson,  6o  Tex.  142 
(1883),  action  for  personal  injuries  and  destruction  of  wagon  and 
killing  of  horse  in  collision  with  freight  train  at  crossing,  judgment 
for  plaintiff  for  $1,000  was  affirmed.  The  syllabus  states  the  case 
as  follows:  *'When  the  statute  requires  an  act  to  be  done,  a  fail- 
ure to  do  it  is  negligence /^r  se^  and  will  be  so  declared  as  matter  of 
law.  In  the  absence  of  a  statute  requiring  one  about  to  cross  a  rail- 
way track  to  stop  and  listen  for  an  approaching  train,  it  cannot  be 
declared  as  matter  of  law  that  a  failure  to  do  so  would  constitute  negli- 
gence in  one  who,  in  attempting  to  cross  the  track,  was  injured  by 
train  of  whose  approach  he  was  not  aware.  A  failure  to  ring  the 
bell  or  sound  the  whistle  for  a  distance  of  eighty  rods  before  an 
engine  passes  a  public  road  is,  as  matter  of  law,  negligence."  *  *  * 

Gulf,  Colorado  &  Santa  Fe  R'v  Co.  v.  Greenlee  et  ux.,  62 
Tex.  351  (1884),  husband  and  wife  injured  in  collision  with  train  at 
crossing;  judgment  for  $15,000  reversed.  Held  (as  per  syllabus), 
that  "in  a  suit  for  damages  by  husband  and  wife  for  injuries  inflicted 
by  a  passing  railway  train  on  the  latter,  while  she,  with  her  husband, 
was  passing  over  a  railway  crossing,  and  in  a  vehicle  driven  by  her 
husband,  the  wife  would  be  bound  by  the  negligence  of  the  husband." 

See,  also,  Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v,  Greenlee,  70 
Tex.  553  (1888),  referred  to  in  Dillingham  v.  Parker,  80  Tex.  572,  12 
Am.  Neg.  Cas.  595,  ante.  In  the  Greenlee  case,  judgment  for  $6,500 
was  affirmed. 

Texas  &  Pacific  R'y  Co.  v.  Wright,  62  Tex.  517  (1884),  collision 
between  wagon  and  train  at  crossing;  judgment  for  plaintiff  for 
$1,250  affirmed. 

Missouri  Pacific  R'y  Co.  v.  Lee,  70  Tex.  496  (1888),  collision 
between  train  and  wagon  at  crossing;  person  driving  killed;  judg- 
ment for  plaintiff  (mother  of  deceased)  for  $5,000  affirmed. 

In  Galveston,  Harrisburg  &  San  Antonio  R*y  Co.  v,  Porfert, 
72  Tex.  351  (1888),  collision  between  wagon  and  train  at  crossing; 
judgment  for  plaintiff  for  $16,666  was  reversed.  The  syllabus  states 
the  points  as  follows  **Where  the  testimony  of  the  plaintiff  shows 
that  when  crossing  the  track  at  right  angles  and  when  his  team  of  two 
horses  had  crossed  the  track,  and  when  seated  in  the  wagon  about 
the  middle  of  the  track,  he  first  saw  the  approaching  train  at  a  dis- 
tance of  390  feet:  Held^  that  his  failure  to  leave  the  track  before 
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he  approach  of  the  train  was  so  xnainfestly  a  want  of  care  as  to 
require  a  verdict  for  damages  for  plaintiff  to  be  set  aside.  The 
Terdict  found  '  for  peril  and  fright/  %^zy,  *  mental  anguish,*  $i, 666; 
*pain  and  suffering,'  $6,667;  Md^  that  the  items  ior  peril  and  fright 
and  for  mental  anguish^  were  included  in  pain  and  sufferings  and  in  the 
judgment  upon  the  verdict  they  should  not  have  been  included." 

Galveston,  Harrisburg  &  San  Antonio  R'y  Co.  v,  Kutac  et 
AL.,  76  Tex.  478  (1890),  collision  between  train  and  wagon  while 
•crossing  track  and  the  mother  of  plaintiffs,  who  was  in  wagon,  killed; 
judgment  for  plaintiffs  reversed. 

See,  also,  former  decision  in  the  Kutac  case,  72  Tex.  643  (1889), 
where  judgment  for  plaintiffs  for  $10,000  was  reversed. 

Texas  &  Pacific  R'y  Co.  v,  Bailey,  83  Tex.  19  (1892),  collision 
between  wagon  and  train  at  crossing;  judgment  for  plaintiff  reversed 
(question  of  parties  and  right  to  sue). 

Gulf,  Colorado  &  Santa  Fe  R  y  Co,  v,  Shieder,  ZZ  Tex.  152 
(1895),  plaintiff's  wife  injured  in  collision  between  vehicle  in  which 
she  was  riding  and  train  at  street  crossing;  judgment  for  plaintiff 
affirmed. 

Collision  between  train  and  street  car 

San  Antonio  &  Aransas  Pass  R'y  Co.  v.  Way,  9  Tex.  Civ.  App. 
214  (i894),motorman  of  street  car  injured  in  collision  between  train 
and  street  car  at  street  crossing;  judgment  for  plaintiff  for  $2,300 
affirmed. 

Horse  frightened  by  noise  of  train,  ete. 

Texas  &  Pacific  R'y  Co.  v.  Chapman,  57  Tex.  75  (1882),  plaintiff's 
horses  becoming  frightened  at  railroad  crossing,  and  wagon  struck 
and  plaintiff  injured  by  train;  judgment  for  plaintiff  affirmed. 

International  &  Great  Northern  R'y  Co.  v.  Graves,  59  Tex. 
332  (1883),  plaintiff's  team  frightened  by  noise  of  train  at  crossing, 
running  away,  upsetting  wagon  and  injuring  plaintiff;  judgment  for 
plaintiff  for  $1,500  reversed  for  erroneous  instructions  as  to  statu- 
tory  duty  of  railroad  company  to  reduce  speed  of  train  at  street 
crossing,  there  being  no  statute  regulating  same. 

Texas  &  Pacific  R'y  Co.  %k  Lowry,  61  Tex.  154  (1884),  plaintiff's 
team  frightened  by  train  at  crossing  and  plaintiff  injured  and  his 
property  destroyed  by  team  running  away;  judgment  for  plaintiff 
for  $2,000  affirmed. 

Houston  &  Texas  Central  R'y  Co.  v,  Carson,  66  Tex.  345 
(1886),  horse  frightened  by  train  at  crossing  and  wagon  upset  injur- 
ing person  driving;  judgment  for  plaintiff  for  $2,500  affirmed. 


600  American  Negugence  Cases. 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v.  Keith,  74  Tex.  287 
(1889),  plaintiff's  team  becoming  frightened,  running  on  track  and 
killed  in  collision  with  train;  judgment  for  plaintiff  reversed. 

Hargisz/.  St.  Louis,  Arkansas  &  Texas  R'y  Co.,  75  Tex.  19 
(1889),  plaintiff's  team,  after  crossing  track,  frightened  by  noise  of 
signals  of  backing  train,  running  away  and  plaintiff  injured;  judg- 
ment for  defendant  affirmed. 

Gulf,  Colorado  &  Santa  Fe  R*y  Co.  v.  Box,  81  Tex.  673  (1891), 
team  frightened  by  noise  of  train  approaching  crossing,  and  person 
riding  in  wagon  injured;  judgment  for  plaintiff  affirmed;  motion  for 
rehearing  refused. 

In  Johnson  et  al.  ik  Gulf,  Colorado  &  Santa  Fe  R*y  Co.,  2 
Tex.  Civ.  App.  139  (1893),  it  appeared  that  "Johnson,  who  was  blind 
and  riding  in  a  wagon,  driven  by  his  father,  was  leading  a  horse 
behind  it.  As  the  wagon  cossed  over  a  railway  track,  the  horse^ 
becoming  frightened,  pulled  back,  throwing  Johnson  on  the  track 
in  front  of  an  advancing  hand  car,  which  struck  and  killed  him.  In 
a  suit  against  the  railway  company,  for  causing  the  death,  the  court 
charged  that  *  if  the  employees  in  charge  of  the  hand  car  saw  the 
wagon  of  G.  W.  Johnson,  in  which  deceased  was  riding,  stop  before 
reaching  the  railway,  and  were  thereby  led  to  believe  that  no  effort 
would  be  made  to  cross  said  railway  until  it  passed  the  crossing,  then 
it  was  not  negligence  in  said  employees  not  to  stop  said  hand  car.* 
The  evidence  was  conflicting  as  to  whether  the  wagon  stopped 
before  crossing  the  track,  and  in  this  state  of  the  proof  the  charge 
above  was  objectionable  as  being  on  the  weight  of  evidence,  and  alsa 
as  intimating  that  in  the  opinion  of  the  court,  the  wagon  did  stop." 
Judgment  for  defendants  reversed. 

Gulf,  Colorado  &  Santa  Fe  R*y  Co.  v.  Lankford.  9  Tex.  Civ. 
App.  593  (1895),  plaintiff  driving  near  tracks  of  defendant  company, 
and  horses  becoming  unmanageable,  struck  by  moving  car;  judg- 
ment tor  plaintiff  for  $1,000  affirmed,  defendant's  employees  having' 
seen  plaintiff's  danger,  making  no  effort  to  avert  the  collision. 

Texas  &  Pacific  R'y  Co.  v,  Roberts  et  al.,  14  Tex.  Civ.  App, 
532  (1896),  person  riding  mule  and  trying  to  lead  same  off  track, 
struck  and  killed  by  train;  judgment  for  plaintiff  reversed,  defend- 
ant's knowledge  of  plaintiff's  peril  being  necessary  to  be  shown. 
(See  former  appeal,  2  Tex.  Civ.  App.  iii.) 

Accidents  at  cFOsslngs. 

Defective  crossing  —  Liability  of  independent  contrcutor. 

Dallas  &  Greenville  R'y  Co.  v.  Able,  72  Tex.  156  (1888),  injury 
sustained  while  driving  over  defective  crossing;  judgment  for  $6,500 
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affirmed;  see  this  case  for  ruling  on  liability  of  independent  con- 
tractors, it  being  held  (as  per  syllabus),  that  "a  contractor  building 
a  railroad  and  undertaking  to  restore  all  public  crossings  is  liable 
primarily  to  any  one  injured  by  his  negligence,  and  is  liable  even  to 
the  railway  company  for  any  damages  they  may  be  compelled  to  pay 
by  reason  of  want  of  care  in  restoring  such  crossings." 

Defective  street-car  track. 

Houston  City  Street  R*y  Co.  v.  Reichart,  87  Tex.  539  (1895,) 
action  by  father  for  injuries  to  son  who  was  riding  in  hose  cart, 
driven  by  father  (both  parties  being  in  fire  department),  the  cart 
being  upset  by  reason  of  alleged  defective  track;  judgment  for  plain- 
tiff reversed  for  erroneous  instruction  as  to  promise  of  railroad  com- 
pany to  repair  track. 

Horse  killed  —  Defective  track. 

In  Houston  City  Street  R'y  Co.  v,  Autrey,  4  Tex.  Civ.  App. 
635  (1893),  it  appeared  that  '*  plaintiff's  horse  came  to  its  death  with- 
out negligence  of  defendant,  from  a  wound  while  being  driven  over 
defendant's  railway,  and  which  was  inflicted  by  a  nail,  which  had 
been  used  by  defendant  in  constructing  or  repairing  its  track. 
Under  these  facts  a  judgment  for  damages  for  the  injury  is  reversed." 
It  was  also  held  that  defendant's  knowledge  of  dangerous  condition 
of  track  must  be  shown  to  constitute  negligence  on  its  part. 

Wagon  upset  at  defective  crossing, 

Missouri,  Kansas  &  Texas  R'y  Co.  v,  Connelly,  14  Tex.  Civ. 
App.  697  (1896),  person  driving  across  track  injured  by  team  and 
wagon  falling  into  hole  at  crossing;  judgment  for  plaintiff  affirmed. 

Animals  on  track. 

Among  the  numerous  Texas  cases  relating  to  killing  of  live  stock 
on  railroad  tracks,  see  the  following:  International  &  Great 
Northern  R'y  Co.  v,  Cocke  et  al.,  64  Tex.  151  (1885),  cattle  killed 
at  crossing;  International  &  Great  Northern  R'y  Co.  v,  Dun- 
ham, 68  Tex.  231  (1887),  cattle  trespassing  on  track  killed  by  train; 
International  &  Great  Northern  R'y  Co.  v,  Hughes,  68  Tex. 
292,  81  Tex.  158;  Texas  Central  R'y  Co.  v.  Childress,  64  Tex. 
348;  Gulf,  Colo.  &  Santa  Fe  R'y  Co.  v.  Hodge,  10  Tex.  Civ.  App. 
543;  Gulf,  Colo.  &  Santa  Fe  R'y  Co.  v.  Blankenbecker,  13  Tex- 
Civ.  App.  249;  Evans  v.  Gulf,  Colo.  &  Santa  Fe  R'y  Co.,  14  Tex. 
Civ.  App.  437 ;  Houston  &  Texas  Central  R'y  Co.  v,  Muldrow, 
54  Tex.  234. 
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INTERNATIONAL  AND   GREAT   NORTHERN 
RAILWAY  COMPANY  v.  KUEHN  etal.(i) 

Court  of  Civil  Appeals^  Texas^   Third  District y  January ^  ^^93' 

[Reported  in  2  Tex.  Civ.  App.  210.] 

CROSSING  TRACK  —  PLEADING.  —  i.  It  is  not  always  negligence  to  cross 
a  railway  track  at  a  regular  crossing  in  front  of  a  moving  train.  All  the 
facts  and  necessities  of  the  occasion,  the  knowledge  or  means  of  knowledge 
of  the  person  charged  with  negligence,  are  ro  be  considered  in  deciding  the 
question  of  negligence.  See  testimony  held  sufficient  to  support  the  allega- 
tion of  negligence  on  part  of  the  employees  in  charge  of  the  railway  train 
in  a  collision. 

DEPOSITIONS  —  PRACTICE.  —  2.  Objections  to  answers  in  depositions 
because  not  responsive  to  the  interrogatories  cannot  be  made  except  by 
motion  filed  before  announcement  for  trial. 

RES  GESTiE.  —  3.  Complaints  of  existing  suffering  and  exclamations  of 
present  pain  are  admissible  2l.%  res  gesta.  Such  complaints,  however,  are 
not  competent  when  made  after  suit  for  such  injuries. 

OBSTRUCTIONS  TO  VIEW  OF  TRACK. —4.  That  there  were  trees  along 
the  track  obstructing  the  view  of  one  approaching  a  public  crossing,  and 
who  was  injured  in  a  collision  at  the  crossing,  is  competent,  whether  alleged 
or  not. 

OPINION  EVIDENCE.  —  5.  A  witness  not  shown  to  be  an  expert  cannot  give 
his  opinion  in  evidence  that  persons  operating  the  train  "  could  have  stopped 
and  not  have  hit  the  wagon  had  they  driven  slower." 

MEASURE  OF  DAMAGES.  —6.  In  an  action  for  damages  by  the  widow  and 
children  of  a  man  killed  in  a  railway  collision,  it  is  competent  to  prove  how 
much  cotton  and  corn  the  deceased  could  raise  in  a  year,  and  how  much  he 
could  earn. 

APPROACH  TO  CROSSING  — EVIDENCE. —  7.  It  was  error  to  admit  testi- 
mony that  the  approach  to  the  railway  crossing  (where  the  tram  collided 
with  a  wagon,  causing  injury)  was  too  narrow  to  allow  a  wagon  to  turn 
around  on  it  in  safety.  The  facts  only  could  be  stated  to  the  jury,  and  the 
jury  should  be  left  to  their  own  conclusions. 

MORTUARY  TABLES.  —  8.  It  seems  that  a  witness  testifying  to  the  probable 
duration  of  the  life  from  mortuary  tables,  should  produce  them,  or  they 
should  be  offered  in  evidence. 

DEATH  OF  PARENT— MEASURE  OF  DAMAGES.  — 9.  The  measure  of 
damages  which  a  minor  child  is  entitled  to  recover  against  one  negligently 
causing  the  death  of  his  father,  is  **  what  he  could  reasonably  expect  to 
have  received  from  the  father  during  the  probable  duration  of  his  life.**  It 
was  error  to  admit  testimony  to  the  cost  of  raising  a  child  in  the  county  of 
the  residence  of  the  child.     This  was  not  a  proper  basis  for  damages. 

I.  See  former  appeal  in  International    Term,  1888),  where  judgment  for  the 
&  Great  Northern  R*y  Co.  v.  Kuehn  et    plaintiffs  (Kueha)  was  reversed, 
iz/.,  70  Tex.  583  (Supreme  Court,  Austin 
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speed  of  train  — failure  to  ring  bell  at  crossing  —  evi- 
DENCE. —  lo.  The  customary  rate  of  speed  of  the  trains  at  the  place  at 
which  the  coiltsion  causing  the  injury  occurred,  is  competent,  as  was  the 
habit  not  to  ring  the  bell  at  such  crossing.  It  appeared  that  the  injured 
party  was  well  acquainted  with  the  crossing,  and  the  testimony  was  in  con- 
flict whether  the  bell  was  rung  on  the  occasion  of  the  collision  and  injury. 
(Official  syllabus  to  the  Report.) 

Appeal  from  Comal.  The  facts  are  stated  in  the  footnote  and 
also  sufficiently  appear  in  the  opinion.    Judgment  reversed, 

J.  D.  GUINN  and  FiSET  &  MiLLER,  for  appellant. 

[No  brief  for  appellees  reached  the  State  reporter.] 

Collard^  Associate  Justice.. —  This  is  the  second  appeal  of 
this  case;  the  former  is  reported  in  70  Tex.  582,  to  which  we  refer 
for  statement  of  the  case  as  there  presented  (i).     The  case  went 

I.  In  the  former  appeal  in  the  Kuehn  tions  already  filed  and  amended  peti- 
case,  70  Tex.  582,  it  appeared  from  the  tions  made  thereto.  In  this  last  plead- 
fitatement  of  facts  and  the  opinion  ren-  ing  she  was  joined  pro  forma  by  her 
dered  by  Walker,  A.  J.,  that  on  Febru-  husband,  Otto  Nolte,  and  Willis  Kuehn 
ary  27.  1883,  Julius  Kuehn  was  travel-  and  Herman  Kuehn  sued  by  their 
ing  along  the  public  highway,  riding  guardian  and  next  friend.  Otto  Nolte. 
in  a  wagon  and  going  10  his  home.  *****  The  testimony  shows  that 
At  the  railroad  track  north  of  the  deceased  was  going  home  from  the 
Oaudalupe  river,  a  north-bound  pas-  town  of  New  Braunfels,  near  which  he 
senger  train  collided  with  his  wagon  lived,  by  an  old  and  much  traveled 
and  injured  Kuehn  severely  in  the  public  road  with  which  he  was  well  ac- 
faead.  Kuehn  brought  suit  in  the  Dls-  quainted.  The  track  of  the  defendant's  ' 
trict  Court  of  Bexar  county  for  dam-  railroad  crossed  the  road  he  was  travel- 
ages  on  account  of  the  personal  in-  ing  at  nearly  right  angles.  The  track 
juries  received,  and  also  for  the  value  at  the  crossing,  and  for  several  hun- 
of  his  wagon  and  horses.  This  suit  dred  yards  west  of  it,  was  upon  an  em- 
was  dismissed  by  plaintifif  at  his  own  bankment  variously  estimated  at  from 
cost  on  October  3,  1883,  and  on  Febru-  three  to  seven  feet  above  the  level, 
ary  27,  1884,  a  new  suit,  similar  to  the  That  to  the  right  of  deceased,  and  for 
first,  was  brought  in  the  District  Court  a  distance  of  300  yards  from  the  cross- 
of  Comal  county,  by  other  attorneys,  ing  upon  the  railroad  track,  there  was 
In  March,  1S84,  Julius  Kuehn  died  at  an  unobstructed  view  from  the  road  on 
his  home  in  Comal  county,  and  on  which  he  was  traveling.  Some  black- 
April  25,  1884,  his  widow,  Fredericke  berry  trees  grew  along  a  fence  north  of 
Kuehn,  for  herself  and  minor  children,  the  track  and  outside  of  the  right  of 
brought  suit  against  the  railroad  com-  way,  but  these,  being  bare  of  leaves, 
pany  for  damages  for  the  injuries  re-  made  no  material  obstruction  to  the 
suiting  in   the  death  of  the  husband,  sight."     ♦    *    * 

These   two   suits  were  afterwards  con-        In  the  charge  of  the  court  was  the 

solidated.       On    September.    4.    1884,  following  clause:     *'  It  is  negligence 

Fredericke  Kuehn  was  married  to  Otto  in    a  railroad  company   to  permit  or 

Nolte,   and  on  December  8,  1885,  the  suffer  brush  or  tall  weeds  to  grow  upon 

plaintiffs  filed  a  second  amended  origi-  its  right  of  way  so  as  to  materially  ob- 

nal  petition,  in  lieu  of  the  original  peti-  struct  the  view  of  approaching  trains 


604  AMERICAN  Negligence  Cases, 

to  trial  again  upon  the  same  amendeo  petition  upon  which  it  was 
submitted  before,  and  an  amendment  styled  a  trial  amendment. 
On  the  last  trial  there  was  verdict  and  judgment  thereon  for  plain- 
tiffs, Mrs.  Kuehn,  now  Mrs.  Nolte,  for  $1,500,  and  the  two  minor 
children,  Willie  Kuehn  and  Herman  Kuehn,  for  $2,000  each,  or 
$5,500  in  all.     Defendant  has  appealed. 

The  first  assigned  error  is,  that  the  court  erred  in  overruling 
defendant's  general  demurrer  to  the  petition,  as  amended  by  the 
trial  amendment  filed  November  20,  1889,  because  it  shows  no 
cause  of  action. 

The  fifth  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  overruling  defendant's  special  demurrers  to  plaintiffs' 
pleadings,  because  they  do  not  show  proper  precaution  to  pre- 
vent injury  to  deceased.  Both  of  these  assignments  will  be  con- 
sidered together. 

On  the  former  appeal  it  was  held  that  the  petition  upon  which 
the  trial  was  had  (the  same  now  before  us,  the  second  amended 
petition,  filed  December  8,  1885),  was  good.  Before  the  last 
trial,  on  November  20,  1889,  plaintiffs  filed  what  is  styled  a  sub- 
stitute for  trial  amendment,  in  which  it  is  alleged  that  defendant 
and  its  servants  saw  deceased  Kuehn  attempting  to  cross  the  rail- 
way in  ample  time  to  have  checked  and  stopped  the  train,  pre- 
vented the  accident,  and  saved  the  life  of  deceased,  but  that 
defendant  moved  on  at  a  rapid  rate,  regardless  of  his  safety,  and 
failed  and  neglected  to  stop  the  train,  although  it  could  have 
done  so.  That  Kuehn  did  not  see  the  train  until  he  was  ascend- 
ing the  steep  to  cross  the  road,  and  at  a  time  when  he  could  not 
with  safety  turn  to  the  right  or  left,  and  could  not  stop  with 
safety.  It  was  also  alleged,  that  the  place  where  the  road  crossed 
was  level  before  the  railway  was  built,  "and  that  the  company 
failed  and  neglected  to  leave  the  crossing  in  as  good  order  as  it 
was,  or  as  it  might  have  been." 

by  persons  about  to  cross  its  track;  and  and  that  but  for  such  obstructions  the 

if  the  jury  believe  from  the  evidence  injury  would  not  have  happened,  then 

that    the    defendant    permitted     and  the  defendant  is  liable  in  this  case,  un- 

suffered    brush    and    tall    weeds,    as  less  you  believe  from  the  evidence  that 

alleged  in  plaintifif's  petition   to  grow  the  deceased's  own  negligence  directly 

upon    its   right  of   way  so  as  to  ma-  contributed  to  the  iniury.'*     This  was 

terinlly  obstruct  the  view  of  approach-  held   error,  there  being  no  testimony 

ing  trains  by  persons  about  to  cross  authorizing  this  issue.     Judgment  for 

the  railroad  on  the  crossing  in  question,  plaintiffs  reversed. 
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These  allegations  were  made  in  addition  to  those  of  the 
amended  petition : 

In  that  it  was  shown  that  plaintiff  was  compelled  to  drive  his 
wagon  over  the  railway  at  the  crossing  in  order  to  reach  his 
home;  "that  the  crossing  was  within  the  corporate  limits  of  the 
city  of  New  Braunfels,  and  the  ordinances  of  the  city  required 
trains  at  that  point  not  to  exceed  in  speed  the  rate  of  six  miles 
an  hour,  and  that  defendant  had  placed  a  signboard  to  that 
effect  at  the  corporate  limits,"  and  the  following:  "On  the  said 
27th  day  of  February,  1883,  at  the  point  of  intersection  of  the 
Seguin  and  New  Braunfels  road  and  defendant's  railway  there 
was  a  wagon  crossing,  which  was  constructed  in  an  unskilful  and 
negligent  manner,  and  the  top  of  the  roadbed  at  said  point  of 
intersection  was  greatly  above  the  level  of  the  wagon  road,  and 
the  dirt  approaches  to  the  wagon  crossing  were  unusually  and 
excessively  steep  and  very  difficult  of  ascent,  and  an  unusual  and 
unnecessary  period  of  time  was  required  for  heavy  vehicles  to  cross 
said  track;  and  defendant  had  carelessly  and  negligently  erected 
ditches,  cattle  guards,  and  fences  on  the  side  of  the  said  cross- 
ing, so  as  to  render  the  same  very  narrow,  and  dangerous  for 
vehicles  to  back  or  turn  to  avoid  a  train  of  cars." 

Other  allegations  are  made,  showing  the  collision,  the  injury, 
and  such  facts  as  would  complete  the  statement  of  the  case. 

Taking  all  the  allegations  upon  the  subject  in  the  amended 
petition  and  the  trial  amendment,  it  cannot  be  said  that  they 
show  a  case  of  contributory  negligence  on  the  part  of  deceased 
that  would  certainly  prevent  a  recovery  by  plaintiffs,  or  that 
deceased  failed  to  exercise  such  care  as  the  occasion  demanded. 
The  amended  petition  on  which  the  first  trial  was  had  was  on 
former  appeal  held  to  be  good.  The  additional  fact  set  up  in 
the  trial  amendment,  that  deceased  saw  the  train  while  ascend- 
ing the  way  to  the  crossing,  when  he  could  not  turn  to  the  right 
or  left  or  stop  with  safety,  does  not  conclusively  show  that  the  col- 
lision ivas  caused  by  his  negligence.  His  position  and  all  his  sur- 
roundings calling  for  care  on  his  part  must  be  considered.  The 
steep  and  narrow  approach,  the  danger  of  his  wagon  running 
backward  if  he  stopped,  the  impossibility  of  turning  with  safety, 
the  speed  of  the  approaching  train  as  he  may  have  presumed  it 
to  be,  according  to  the  averment  made,  are  all  facts  to  be  con- 
sidered in  connection  with  the  time  he  is  alleged  to  have  seen  the 
train.     The  distance  of  the  train  from  him  at  the  time  he  saw  it 
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is  not  stated.  It  may  be  the  jury,  upon  the  facts,  will  conclude 
that  he  was  guilty  of  contributory  negligence  in  driving  on  after  he 
discovered  the  train,  but  we  are  not  prepared  to  say  they  could 
not  do  otherwise  under  the  facts  as  stated.  It  is  not  always 
negligence  to  cross  a  railway  track  at  a  regular  crossing  in  front 
of  a  moving  train.  All  the  facts  and  necessities  of  the  occasion, 
the  responsibility  therefor,  the  knowledge  or  means  of  knowl- 
edge of  the  person  charged  with  negligence,  are  to  be  considered 
in  deciding  the  question.  The  petition  presented  a  question  for 
the  jury  if  the  facts  stated  are  true,  and  not  one  that  should  be 
decided  by  the  court  on  demurrer. 

Before  the  trial,  plaintiffs  filed  a  motion  to  exclude  parts  of 
the  answer  of  defendant's  witness  Jones,  on  the  ground  that  the 
question  suggested  the  answer,  and  assumed  that  the  bridge  was 
crossed,  the  bell  rung,  and  the  whistle  blown.  The  answer  of 
the  witness  was,  that  the  train  made  a  good  deal  of  noise  [cross- 
ing the  bridge]  and  ringing  the  bell  [and  in  the  usual  travel  along 
the  road].  The  court  struck  out  the  portions  of  the  answer  in 
the  above  brackets.  Defendant  excepted,  and  assigns  error 
that  the  question  did  not  suggest  the  answer  or  assume  the  facts 
as  stated. 

There  was  an  issue  as  to  whether  the  bell  was  rung  or  the 
whistle  blown;  no  dispute  about  crossing  the  bridge.  The  court 
allowed  the  only  part  of  the  answer  that  was  subject  to  the  objec- 
tion, and  which  should  have  been  stricken  out,  to  stand  and  to 
be  read  to  the  jury. 

Appellant  insists  that  there  was  error  in  admitting,  over  defend- 
ant's objections,  that  part  of  witness  Bartlett's  answer  to  the 
seventh  direct  interrogatory,  because  the  witness  answered  mat- 
ter that  was  not  responsive  to  the  question  asked.  The  witness 
was  testifying  by  deposition.  The  objection  was  made  on  the 
trial,  and  not  by  motion  before  announcement.  The  objection, 
as  stated  in  the  assignment,  was  to  the  form  and  manner  of  tak- 
ing the  deposition,  and  could  not  be  made,  except  by  motion 
filed  before  announcement  for  trial. 

There  was  an  issue  as  to  whether  Kuehn  died  of  the  injuries 
received  in  the  collision  with  the  train,  or  of  Bright's  disease. 
Mrs.  Nolte,  formerly  Mrs.  Kuehn,  was  allowed  to  testify,  over 
objection  of  defendant,  that  Kuehn  complained  of  his  wound 
from  the  time  of  the  collision  up  to  the  time  of  his  death.  Error 
is  assigned  to  the  ruling,  because  his  complaints  are  hearsay,  and 
that  he  was  making  evidence  for  himself. 
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The  rule  is,  that  complaints  of  existing  suffering  and  exclama- 
tions of  present  pain  are  admissible  as  res  gesta.  If  the  com- 
plaints were  made  after  Kuehn  had  brought  this  suit  for  damages, 
or  after  the  litigation  was  in  view,  they  would  not  be  admissible. 
I  Whart.  Ev.,  §  268,  and  authorities  cited;  i  Greenl.  Ev.,. 
§§  100,  102. 

There  was  no  error  in  admitting  testimony  that  there  were  trees 
near  defendant's  right  of  way,  or  other  obstructions  preventing 
or  interfering  with  the  view  of  the  train  from  the  road  where 
Kuehn  was,  whether  the  facts  were  alleged  or  not. 

There  was  error  in  refusing  to  exclude  the  answer  of  the  wit- 
ness Beustedt,  that  **they  [the  persons  operating  the  train]  could 
have  stopped  and  not  have  hit  the  wgaon  had  they  driven 
slower."  The  witness  was  not  an  expert;  his  answer  was  an 
invasion  of  the  province  of  the  jury. 

It  was  not  error  to  allow  proof  of  how  much  cotton  and  corn 
Kuehn  could  raise  in  a  year,  and  how  much  he  could  earn  in 
dollars  and  cents.  In  was  not  error  to  allow  a  witness  to  state 
how  long  it  would  take  a  team  to  cross  the  railway  dump  on  the 
crossing  from  the  beginning  of  the  approach,     i  Greenl.  Ev.  61. 

It  was  error  to  admit  testimony  that  the  approach  was  too  nar- 
row to  allow  a  wagon  to  turn  around  on  it  with  safety.  The  facts 
only  could  be  stated  to  the  jury.  It  was  in  proof  that  the  ascent 
was  steep,  that  the  way  was  narrow ;  its  dimensions  were  given ; 
and  it  was  shown  that  there  was  a  precipice  on  each  side,  or  at 
least  steep  sides,  and  that  to  back  down  the  steep  there  was 
danger  of  running  over  the  sides. 

The  question  comes  within  the  rule  of  the  case  of  Shelley  v. 
City  of  Austin,  74  Tex.  608.  The  jury  should  have  been  left  to 
form  their  own  conclusion  from  the  facts.  Cooper  v.  State,  23 
Tex.  336;  Haynie  v,  Baylor,  18  Tex.  509. 

It  is  insisted  that  it  was  error  to  allow  proof  that  defendant  had 
a  signboard  about  seventy- five  yards  northeast  of  the  crossing, 
with  a  direction  upon  it,  "Trains  will  not  here  exceed  six  miles 
an  hour." 

The  petition  alleged  that  there  was  such  a  signboard  at  the 
corporate  limits ;  the  proof  showed  that  it  was  within  the  corpor- 
ate limits,  over  a  mile.  It  was  not  necessary  to  plead  the  fact  at 
all;  but  having  been  pleaded,  it  is  contended  that  it  must  be 
proved  as  alleged,  and  that  there  is  a  fatal  variance  in  the  aver- 
ments and  the  proof.     The  gist  of  the  allegation  was,  that  by  the 
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regulations  of  the  company,  trains  were  not  allowed  to  run  faster 
than  six  miles  an  hour  at  the  place  where  Kuehn  was  hurt.  The 
proof  was  responsive  to  this  issue.  It  would  be  a  very  technical 
application  of  the  rule  to  hold  that  there  was  an  essential  vari- 
ance, and  we  do  not  think  it  should  be  so  held.  This  difficulty 
can  be  easily  obviated  before  another  trial,  i  Greenl.  Ev., 
§§  56,  64. 

In  regard  to  the  evidence  of  Hamilton,  a  life  insurance  agent, 
who  testified  that  he  was  familiar  with  the  Carlyle  mortuary 
tables,  and  had  worked  under  them,  we  may  say,  that  while  it  is 
our  opinion  that  an  expert  may  give  such  testimony,  it  would  have 
been  more  satisfactory  if  the  tables  themselves  had  been  offered. 

This  same  witness  was  permitted  by  the  court,  over  objection 
of  defendant,  to  state  the  cost  of  raising  a  child  in  Guadalupe 
county,  and  that  it  would  cost  $10  per  month.  Defendant 
reversed  exceptions  to  the  ruling  upon  several  grounds,  among 
which  was  that  the  testimony  did  not  give  a  proper  basis  for 
damage;  and  error  is  not  assigned  upon  the  same  ground.  The 
two  minor  children  of  deceased  recovered  each  $2,000  by  the  ver- 
dict and  judgment.  The  testimony  was  clearly  inadmissible. 
The  measure  of  damages  for  these  children  was  not  what  it  would 
cost  to  board  and  educate  them,  but  the  pecuniary  benefit  they 
could  reasonably  expect  to  receive  from  their  father  during  the 
probable  duration  of  his  life.  To  ascertain  what  they  might 
reasonably  expect  to  receive  from  him,  proof  of  his  age,  circum- 
stances, health,  habits  of  industry,  sobriety,  economy,  occupa- 
tion, skill  and  capacity,  and  such  like  facts,  would  be  admissible. 
He  was  under  obligations  to  raise  his  children,  and  to  see  that 
they  were  supplied  with  necessaries  during  their  minority,  but  the 
cost  of  doing  so  would  not  be  the  measure  of  their  legal  loss  by 
his  death,  in  a  suit  therefor.  It  might  be  much  less  or  much 
more.  Houston  &  Texas  Central  R*y  Co.  v.  Cowser,  57  Tex.  293, 
300;  City  of  Galveston  v,  Barbour,  62  Tex.  174;  March  v.  Walker, 
48  Tex.  375 ;  Southern  Cotton  Press  &  Mfg.  Co.  v.  Bradley, 
52  Tex.  587,  601 ;  Winnt  v,  Internat.  &  G.  N.  R'y  Co.,  74  Tex. 
32;  Texas-Mexican  Central  R*y  Co.  v.  Douglass,  69  Tex.  694; 
Tex.  &  Pac.  R'y  Co.  v,  Lester,  75  Tex.  56,  60;  Mo.  Pac.  R  y 
Co.  V,  Henry,  75  Tex,  220,  224;  St.  Louis,  Ark.  &  Tex.  R'y  Co. 
V,  Johnson,  78  Tex.  536,  541. 

We  are  not  inclined  to  say  that  there  was  no  evidence  of  gross 
negligence  of  defendant  and  its  servants,  and  that  the  court 
should  have  so  instructed  the  jury,  as  requested  by  the  defendant. 
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In  discussing  the  question  of  the  degree  of  care  to  be  used  by 
a  deaf  person,  who  was  struck  while  walking  on  a  railway  track, 
Chief  Justice  Stayton  says:  "The  fact  that  such  was  his  con- 
dition made  it  the  more  necessary  that  he  should  not  place  him- 
self  in  a  place  of  danger."  Artusy  v.  Mo.  Pac.  R'y  Co.,  73  Tex. 
191. 

This  is  correct  reasoning,  but  we  do  not  think  it  would  be 
proper  to  single  out  the  fact  and  so  instruct  the  jury,  especially 
where  the  court,  as  in  this  case,  has  fully  and  carefully  instructed 
the  jury  as  to  contributory  negligence. 

On  the  former  appeal  of  this  case,  Justice  WALKER,  in  speaking 
of  the  court's  charge,  said:  "Having  given  a  clear  exposition  of 
the  law  applicable  to  the  facts,  it  was  the  court's  duty  to  refuse 
charges  asked  upon  the  subject  covered  by  the  general  charge 
upon  the  effect  of  isolated  facts  as  negligence  or  not."  70  Tex. 
582.  The  jury  should  be  left  to  decide  for  themselves  the  mean- 
ing and  force  of  the  facts,  unless  made  negligence  per  se  by 
statute. 

So  we  conclude  there  was  no  error  in  refusing  the  requested 
charge  of  defendant,  that  extra  care  was  required  of  deceased  in 
case  his  sight  and  hearing  were  defective. 

Defendant  also  asked  the  court  to  instruct  the  jury  that  "when 
Kuehn  was  about  to  drive  his  wagon  and  team  across  the  railway 
track,  it  was  his  duty  to  look  and  listen  for  an  approaching  train 
before  attempting  to  cross  the  track,  and  not  to  drive  carelessly 
into  a  place  of  possible  danger;  and  if  he  failed  to  do  so,  and 
such  failure  contributed  proximately  to  the  injury,  then  plaintiffs 
cannot  recover."  This  instruction  again  singles  out  a  particular 
fact  and  argues  it  for  the  jury,  and  for  that  reason  is  objectionable. 

The  court,  in  the  general  charge,  told  the  jury  that  "it  was 

the  duty  of  deceased,  to  look  out  for  the  approach  of  the  train, 

and  to  observe  all  reasonable  precaution  before  attempting  to 

cross  the  track."     And  again,  "A   person   about   to  cross  the 

track  of  a  railway  upon  a  public  highway  is  bound  to  exercise  all 

reasonable  care  and  caution  to  avoid  injury  in  crossing."     Again 

the  court  charged :     "You  are  instructed  as  a  matter  of  law,  that 

it  is  not  the  exercise  of  ordinary  care  and  prudence  for  a  person 

to  drive  with  a  team  directly  onto  a  railway  crossing  without 

making  an  effort  to  ascertain  whether  a  train  is  approaching,  or 

whether  it  is  safe  to  drive  on  the  track  with  his  team." 
Vol.  XII  — 39 
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This  last  charge  was  too  much  in  favor  of  defendant ;  it  told 
the  jury,  in  effect,  that  certain  acts  would  amount  to  negligence 
on  the  part  of  deceased. 

There  were  other  more  general  instructions  upon  the  same 
subject.  There  was  no  error  in  refusing  the  special  charge 
requested. 

In  the  general  charge  the  court  instructed  the  jury  that  the 
deceased  and  the  railway  company  had  an  equal  right  to  cross  the 
road  at  the  point  where  the  accident  happened,  and  that  the  law 
imposes  on  both  parties  the  duty  of  using  reasonable  and  prudent 
precautions  to  avoid  accident  and  danger;  and  while  it  was 
incumbent  on  the  railway  company,  in  running  its  train  on  the 
occasion  referred  to,  to  give  the  required  signals  by  ringing  the 
bell  and  sounding  the  whistle  at  least  eighty  rods  before  reach- 
ing the  crossing,  it  was  the  duty  of  deceased  to  look  out  for  the 
approach  of  the  train,  and  to  observe  all  reasonable  precaution 
before  attempting  to  cross  the  track. 

This  charge  is  objected  to  by  appellant,  because  it  declares 
that  "both  Kuehn  and  the  defendant  had  equal  rights  to  the 
crossing."  This  charge  does  not  so  declare;  but  it  might  have 
been  so  understood.  The  company  has  precedence  in  the  use  of 
its  road  and  crossing,  but  that  precedence  is  regulated  by  law. 
The  respective  rights  of  the  company  and  the  public  are  well 
understood,  and  are  explained  in  so  far  as  they  are  applicable  to 
this  case  in  other  portions  of  the  court's  charge.  The  company's 
rights  are  recognized,  and  the  jury  by  the  charge  are  required  to 
observe  them.  So  qualified,  and  qualified  by  the  company's 
precedent  right  to  the  use,  there  was  no  error  in  the  charge.  The 
supposed  vice  in  the  charge  is,  that  it  may  have  been  construed 
to  mean  that  deceased  and  defendant  each  had  an  equal  right  to 
cross  at  the  same  time. 

In  another  special  requested  charge,  the  court  is  asked  to  tell 
the  jury,  that  if  Kuehn  knew  the  crossing  was  bad,  he  should 
have  been  much  more  careful  before  attempting  to  cross.  It 
was  not  necessary  to  so  instruct  the  jury.  A  general  charge 
upon  the  care  to  be  used  by  the  deceased  was  sufficient  and  correct. 

It  was  not  error  to  instruct  the  jury  to  the  effect  that  if  the 
signboard  mentioned  was  near  the  crossing.  Kuehn  could  pre- 
sume  that  trains  would  not  run  faster  than  six  miles  an  hour. 
But  it  would  have  been  error  to  charge,  as  requested  by  defend- 
ant, that  all  testimony  as  to  the  signboard  should  be  discarded 
from  the  consideration  of  the  jury. 
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We  do  not  think  it  incumbent  upon  us  to  decide  as  to  the 
effect  of  the  testimony  offered  to  establish  contributory  negli- 
gence of  Kuehn. 

The  witness  Busch  lived  nearly  one  mile  east  of  the  cross- 
ing, near  the  railway  track.  He  testified  that  he  had  often 
timed  the  speed  of  the  trains  in  coming  from  the  bridge  to  his 
house,  and  it  took  one  minute  and  forty  seconds.  The  crossing 
where  Kuehn  was  hurt  was  between  the  bridge  and  witness' 
house. 

The  evidence  was  admissible  to  show  the  customary  rate  of 
speed  of  trains  along  by  the  crossing,  traveling  in  the  same 
direction  of  the  train  in  question.  It  was  shown  that  Kuehn 
lived  near  the  crossing  and  often  passed  over  it.  The  customary 
rate  of  speed  of  the  train  at  this  place  was  pertinent,  as  it  gave 
him  the  right  to  regulate  his  conduct  by  it.  For  the  same 
reason,  it  was  not  error  to  allow  proof  that  it  was  the  habit  of 
persons  operating  the  trains  not  to  ring  the  bell  in  passing  this 
crossing. 

The  evidence  was  admissible  for  the  additional  reason  that  it 
tended  to  prove  that  the  bell  was  not  rung  on  the  occasion  of  the 
accident.  There  was  a  conflict  in  the  testimony  as  to  whether 
the  bell  was  rung  at  the  time  or  not;  the  testimony  offered 
strengthened  the  probability  that  it  was  not  rung.  The  fact 
was  not  a  distinct  collateral  fact. 

In  the  case  of  Grand  Trunk  Railway  Co.  v.  Richardson,  91 
U.  S.  454,  the  question  was  whether  the  company's  locomotive 
caused  a  fire.  Testimony  was  admitted,  over  objections,  **  that  at 
various  times  during  the  summer  before  the  fire  occurred,  defend- 
ant's locomotives  scattered  fire  when  going  past  the  mill  and 
bridge,  without  showing  that  either  of  those  which  the  plaintiffs 
claimed  communicated  the  fire  were  among  the  number,  and 
without  showing  that  the  locomotives  were  similar  in  their  make, 
state  of  repair,  or  management  to  those  claimed  to  have  caused 
the  fire  complained  of."  Justice  Shaw,  delivering  the  opinion, 
said:  "The  question  has  often  been  considered  by  the  courts  in 
this  country  and  in  England,  and  such  has,  we  think,  been 
generally  held  admissible,  as  tending  to  prove  the  possibility  and 
the  consequent  probability  that  some  locomotive  caused  the  fire, 
and  as  tending  to  show  a  negligent  habit  of  the  officers  and  agents 
of  the  railway  company."     i  Whart.  Ev.,  §§  40,  41,  42,  43. 
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If  special  acts  are  admissible  to  show  a  habit  of  negligence,  as 
decided  in  the  foregoing  case,  the  habit  itself  would  undoubt- 
edly be.     There  was  no  error  in  admitting  the  testimony. 

Other  errors  assigned  need  not  be  noticed,  as  the  questions  will 
not  probably  arise  on  another  trial. 

Because  of  the  errors  committed  on  the  trial,  as  before  noted, 
the  judgment  of  the  lower  court  should  be  reversed  and  the  cause 
remanded ;  and  it  is  so  ordered. 

Reversed  and  remanded. 


MEXICAN  NATIONAL  RAILWAY  COMPANY  V. 

CRUM. 

Court  of  Civil  Appeals^  TexaSy  Fourth  District^  March^  1^94^ 

[Reported  in  6  Tex.  Civ.  A  pp.  702.] 

NEGLIGENCE— DEFINITION.—  I.  Negligence  constituting  a  cause  of  action 
is  such  an  omission  by  a  responsible  person  to  use  that  degree  of  care, 
diligence  and  skill  which  it  was  his  legal  duty  to  use  for  the  protection  of 
another  person  from  injury,  as  in  a  natural  and  continuous  sequence  causes 
unintended  damage  to  the  lalter. 

ESSENTIAL  ELEMENT  —  PLEADING  —  PROOF.  —  2.  An  essential  element 
in  negligence  is  a  duty.  If  there  is  no  duty  there  can  be  no  negligence, 
and  to  recover  in  an  action  for  negligence,  plaintiff  must  allege  and  prove 
facts  sufficient  to  show  what  the  duty  is,  and  that  the  defendant  owed  it  to 
him. 

DUTY  OF  RAILROAD  COMPANY.  —  3.  The  duty  upon  the  pan  of  a  railway 
company,  the  nonperformance  of  which  is  the  essential  element  of  its  negli- 
gence, rs  dependent  upon  the  relation  between  the  individual  injured  and 
the  company,  and  may  be  affected  by  the  mental  or  physical  incapacity  of 
the  individual,  and  in  some  cases  by  the  circumstances  under  which  the 
injury  was  inflicted. 

DAMAGES  — PLEADING  — PROOF. —  4.  Where  an  action  for  damages  is 
brought  for  alleged  physical  injuries  to  a  child  of  tender  years,  while  stand- 
ing in  the  door  of  a  freight  car  belonging  to  appellant,  the  defendant  com- 
pany, and  the  pleadings  of  plaintiff  allege  that  the  child  was  standing  there 
'*  by  the  ifwitation  of  and  with  the  consent  and  knowledge  of  the  appellants*  serx*. 
ants**  at  the  time  of  his  alleged  injury:  Held,  that  to  make  appellant  liable 
to  him  for  its  nonperformance  of  any  duty,  it  must  have  been  within  the 
scope  of  the  authority  of  appellant's  servants  who  gave  such  invitation  or 
consent,  if  given,  to  have  done  so. 

CHILD  INJURED  ON  FREIGHT  CAR  —  COLLISION  —  DEGREE  OF  CARE 
REQUIRED.  —  5.  Where  a  chilii  of  tender  years  is  injured  while  standing 
in  the  door  of  a  freight  car  belonging  to  appellant,  the  defendant  company, 
the  degree  of  care  to  be  exercised  by  said  company  depends  upon  the  cir- 
cumstances under  which  the  child  came  there,  to  wit: 
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a.  If  he  was  in  the  car  at  the  invitation,  express  or  implied,  of  the  servants  of 

the  appellant,  it  was  the  duty  of  appellant  and  its  servants  to  exercise  ordi- 
nary care  towards  the  child  to  prevent  him  from  being  injured,  and  to 
abstain  from  doing  any  act  which  would  reasonably  result  in  his  injury, 
talcing  into  consideration  his  tender  years. 

b.  If  he  was  there  merely  with  the  consent  and  knowledge  of  appellant's  serv- 

ants in  control  of  the  cars,  and  engaged  in  transferring  freight,  a  different 
rule  for  measuring  the  company's  duty  would  obtain.  Mere  permission  or 
acquiescence  of  appellant  or  its  servants  in  his  being  in  the  car  would  create 
no  duty  on  the  partot  the  appellant  except  to  refrain  from  acts  wilfully  and 
knowingly  injurious  to  him. 

c.  If  he  was  not  upon  ihe  car  at  the  invitation  of  the  company,  or  by  its  permis- 

sion, he  was  an  intruder,  and  in  that  event  he  was  not  entitled  to  recover 
except  for  injuries  knowingly  and  wilfully  inflicted. 
TRESPASSER  —QUESTION  FOR  JURY.  —  6.  It  is  for  the  jury  to  determine 
from  the  evidence  under  an  appropriate  charge,  where  a  child  of  lender 
years  is  injured  while  in  a  freight  car  of  the  defendant  company  (appellant), 
whether  he  was  rightfully  on  the  cars,  as  alleged,  or  was  there  merely  as  a 
trespasser  (i). 
(Official  syllabus  to  the  Report.) 

Appeal  from  District  Court,  Webb  County.  The  facts  appear 
in  the  opinion.    Judgment  reversed, 

Nicholson,  Dodd  &  Mullally  and  Deirman  &  Franklin, 
for  appellant. 

C.  C.  Pierce,  for  appellee. 

Noilly  J.  —  The  appellee,  Charles  Crum,  a  minor,  by  his  next 
friend,  Elena  Garza,  sued  the  appellant  for  $30,000  damages  for 
personal  injuries  alleged  to  have  been  inflicted  upon  him  by  the 
negligence  of  appellant.  The  plaintiff  alleges  in  his  petition  as 
his  cause  of  action :  "That  amongst  other  railroads  entering  and 
doing  business  with  defendant  in  the  city  of  Laredo,  where 
plaintiff  was  injured,  was  the  International  and  Great  Northern 
Railroad  Company,  whose  track  was  a  broad  gauge,  whilst  the 
track  of  defendant  was  a  narrow  gauge,  and,  owing  to  the  differ- 
ence in  the  gauges  of  the  said  two  tracks,  when  freight  was 
brought  by  either  of  said  companies,  intended  to  be  delivered  to 
the  other,  the  same  was  transferred  from  the  cars  of  one  to  the 
cars  of  the  other  by  running  the  broad-gauge  car  on  a  side  track 
of  defendant,  and  opposite  to  one  of  defendant's  cars  on  its  track. 
That  a  platform  or  gang  plank  was  then  extended  from  one  car 
to  the  other,  and  the  freight  transferred  over  said  gang  plank 
from  one  of  said  cars  to  the  other.     That  said  side  tracks  were 

I.  See  notes  of  Texas  cases,  at  end  of  this  case,  relating  to  accidents  to 
children  on  tracks. 
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located  in  a  populous  portion  of  the  city  of  Laredo,  and  entered 
over  and  across  several  streets  thereof.  That  said  side  tracks 
were  also  used  by  defendant  in  placing  loaded  cars  thereon,  and 
permitting  them  to  be  unloaded  by  its  customers.  That  when 
parties  are  thus  engaged  in  transferring,  exchanging  or  receiving 
freight  on  said  sidings  from  or  into  the  cars  of  defendant,  and 
especially  when  platforms  or  gang  planks  are  being  used  as  afore- 
said, and  persons  are  passing  to  and  from  between  said  cars,  or 
otherwise  engaged  in  or  about  said  cars  or  thereabouts,  the  man- 
agement, movement,  and  handling  of  defendant's  engines  and 
cars  upon  said  sidings  is  hazardous  and  dangerous  to  persons  so 
engaged  as  aforesaid,  and  by  reason  thereof  it  was  the  duty  of 
defendant  to  exercise  due  caution  and  care  in  the  management, 
movement,  and  handling  of  its  cars  and  engines  on  said  sidings, 
and  to  give  due  notice  and  warning  in  some  reasonable  manner 
to  persons  thus  engaged  in  and  about  said  cars,  or  that  might  be 
there  by  invitation,  consent  or  license  of  defendant,  of  any  con- 
templated movement  or  handling  of  said  cars  and  engines,  so  that 
no  injury  might  occur  to  them,  and  so  that  they  could  place 
themselves  in  positions  of  safety.  That  plaintiff  was  a  male 
minor  of  tender  years,  to  wit,  about  seven  years.  That  on  the 
27th  day  of  January,  1893,  defendant  had  some  six  or  seven  cars 
placed  on  the  siding  aforesaid,  for  the  purpose  of  transferring, 
exchanging,  and  delivering  freight  into  and  from  the  cars  of  the 
International  and  Great  Northern  Railroad  Company,  and  a 
large  number  of  defendant's  servants  and  employees,  and  other 
persons  who  were  there  by  the  consent  and  invitation  of  defend- 
ant, were  employed  in  and  about  said  cars  thereat.  That  said 
cars  of  defendant  were  not  coupled  together,  but  located  at 
different  points  on  said  siding,  from  three  to  six  feet  apart. 
That  plaintiff  was,  on  said  date,  by  the  invitation  of  and  with  the 
consent  and  knowledge  of  defendant's  servants  and  employees, 
and  of  other  persons  who  were  there  by  consent  and  invitation 
of  defendant,  as  aforesaid,  standing  in  the  door  of  a  broad-gauge 
car,  which  was  connected  to  a  car  of  defendant's  by  a  platform 
or  gang  plank,  as  aforesaid,  and  standing  within  a  few  yards  of 
a  street,  and  in  which  a  large  number  of  defendant's  employees 
and  servants  and  other  persons  there  by  invitation  and  consent 
of  defendant,  were  transferring  corn  into  said  narrow-  gauge  car 
of  defendant,  and  otherwise  engaged.  That  defendant  carelessly 
and  negligently^  and  without  the  exercise  of  due  care  and  caution, 
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and  without  warning  or  notice  of  any  kind,  caused  its  cars 
to  be  moved  upon  said  siding,  with  great  force  and  violence 
against  a  car  which  was  connected  by  a  platform  to  the  car  on 
which  plaintiff  was  standing.  That  the  force  of  said  blow  moved 
•defendant's  said  car,  carried  with  it  the  platform  or  gang  plank 
with  such  rapidity  and  violence  that  plaintiff's  feet  were  caught 
between  the  side  of  the  door  and  said  gang  plank  and  crushed. 
That  the  injury  to  plaintiff  could  have  been  prevented  by  defend- 
ant, by  the  exercise  of  care  and  caution,  and  that  its  failure  to 
exercise  such  care  and  caution,  and  to  give  notice  and  warning  to 
plaintiff  of  the  intended  movement  of  its  cars,  as  it  was  its  duty 
to  have  done,  was  negligence  on  its  part  which  was  the  proxi- 
mate cause  of  the  injuries  received  by  plaintiff."  The  answer  of 
defendant  consisted  of  a  general  denial  and  a  special  allegation 
that,  if  plaintiff  was  injured,  his  injuries  were  not  caused  by  any 
fault  of  defendant,  its  agents  or  servants. 

All  the  assignments  of  error  necessary  for  us  to  consider  in  dis- 
posing of  the  case  relate  to  the  charge  of  the  court,  and  its 
refusal  to  give  certain  special  charges  asked  by  the  defendant. 
After  stating  the  issues  raised  by  the  pleadings,  the  charge  is : 
'•Negligence,  in  its  legal  sense,  means  the  failure  to  use  ordinary 
care  in  performing  a  duty,  which  failure  is  the  proximate  cause 
^f  injury  to  a  person  to  whom  the  duty  was  due.  Negligence, 
to  some  extent,  should  be  measured  by  the  character,  risk  and 
exposure  incident  to  the  business  under  consideration,  and  the 
degree  of  care  is  higher  when  the  lives  and  limbs  of  persons  are 
endangered  than  in  ordinary  cases.  Whether  or  not  the  defend- 
ant  in  this  case  was  negligent,  it  is  your  duty  to  determine  from 
all  the  evidence ;  and  in  this  connection  you  should  consider  the 
testimony,  if  any,  in  regard  to  the  duty  of  the  men  employed 
by  the  defendant  in  moving  its  cars,  the  precautions  they  should 
take  to  avoid  injury  to  persons  engaged  in  transferring  freight 
from  broad-gauge  to  narrow-gauge  cars  under  the  circumstances 
of  this  case.  And  if  you  believe  from  the  evidence  that  the 
•defendant  had  laborers  engaged  in  transferring  freight  from  a 
broad-gauge  car  to  its  own  cars  over  a  gangway,  which  connected 
said  cars  together,  and  that  it  was  dangerous  to  the  lives  and 
limbs  of  said  laborers  for  the  defendant's  switch  engine  to  move 
said  cars  without  first  warning  said  laborers  of  the  approach  of 
the  engine,  and  causing  said  gangway  to  be  removed ;  and  you 
further  believe  that  the  servants  of  defendant  in  charge  of  its 
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located  in  a  populous  portion  of  the  city  of  Laredo,  and  entered 
over  and  across  several  streets  thereof.  That  said  side  tracks 
were  also  used  by  defendant  in  placing  loaded  cars  thereon,  and 
permitting  them  to  be  unloaded  by  its  customers.  That  when 
parties  are  thus  engaged  in  transferring,  exchanging  or  receiving 
freight  on  said  sidings  from  or  into  the  cars  of  defendant,  and 
especially  when  platforms  or  gang  planks  are  being  used  as  afore- 
said,  and  persons  are  passing  to  and  from  between  said  cars,  or 
otherwise  engaged  in  or  about  said  cars  or  thereabouts,  the  man- 
agement, movement,  and  handling  of  defendant's  engines  and 
cars  upon  said  sidings  is  hazardous  and  dangerous  to  persons  so 
engaged  as  aforesaid,  and  by  reason  thereof  it  was  the  duty  of 
defendant  to  exercise  due  caution  and  care  in  the  management, 
movement,  and  handling  of  its  cars  and  engines  on  said  sidings, 
and  to  give  due  notice  and  warning  in  some  reasonable  manner 
to  persons  thus  engaged  in  and  about  said  cars,  or  that  might  be 
there  by  invitation,  consent  or  license  of  defendant,  of  any  con- 
templated movement  or  handling  of  said  cars  and  engines,  so  that 
no  injury  might  occur  to  them,  and  so  that  they  could  place 
themselves  in  positions  of  safety.  That  plaintiff  was  a  male 
minor  of  tender  years,  to  wit,  about  seven  years.  That  on  the 
27th  day  of  January,  1893,  defendant  had  some  six  or  seven  cars 
placed  on  the  siding  aforesaid,  for  the  purpose  of  transferring, 
exchanging,  and  delivering  freight  into  and  from  the  cars  of  the 
International  and  Great  Northern  Railroad  Company,  and  a 
large  number  of  defendant's  servants  and  employees,  and  other 
persons  who  were  there  by  the  consent  and  invitation  of  defend- 
ant, were  employed  in  and  about  said  cars  thereat.  That  said 
cars  of  defendant  were  not  coupled  together,  but  located  at 
different  points  on  said  siding,  from  three  to  six  feet  apart. 
That  plaintiff  was,  on  said  date,  by  the  invitation  of  and  with  the 
consent  and  knowledge  of  defendant's  servants  and  employees, 
and  of  other  persons  who  were  there  by  consent  and  invitation 
of  defendant,  as  aforesaid,  standing  in  the  door  of  a  broad-gauge 
car,  which  was  connected  to  a  car  of  defendant's  by  a  platform 
or  gang  plank,  as  aforesaid,  and  standing  within  a  few  yards  of 
a  street,  and  in  which  a  large  number  of  defendant's  employees 
and  servants  and  other  persons  there  by  invitation  and  consent 
of  defendant,  were  transferring  corn  into  said  narrow-gauge  car 
of  defendant,  and  otherwise  engaged.  That  defendant  carelessly 
and  negligentlyj  and  without  the  exercise  of  due  care  and  caution, 
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and  without  warning  or  notice  of  any  kind,  caused  its  cars 
to  be  moved  upon  said  siding,  with  great  force  and  violence 
against  a  car  which  was  connected  by  a  platform  to  the  car  on 
which  plaintiff  was  standing.  That  the  force  of  said  blow  moved 
defendant's  said  car,  carried  with  it  the  platform  or  gang  plank 
with  such  rapidity  and  violence  that  plaintiff's  feet  were  caught 
between  the  side  of  the  door  and  said  gang  plank  and  crushed. 
That  the  injury  to  plaintiff  could  have  been  prevented  by  defend- 
ant, by  the  exercise  of  care  and  caution,  and  that  its  failure  to 
exercise  such  care  and  caution,  and  to  give  notice  and  warning  to 
plaintiff  of  the  intended  movement  of  its  cars,  as  it  was  its  duty 
to  have  done,  was  negligence  on  its  part  which  was  the  proxi- 
mate cause  of  the  injuries  received  by  plaintiff."  The  answer  of 
defendant  consisted  of  a  general  denial  and  a  special  allegation 
that,  if  plaintiff  was  injured,  his  injuries  were  not  caused  by  any 
fault  of  defendant,  its  agents  or  servants. 

All  the  assignments  of  error  necessary  for  us  to  consider  in  dis- 
posing of  the  case  relate  to  the  charge  of  the  court,  and  its 
refusal  to  give  certain  special  charges  asked  by  the  defendant. 
After  stating  the  issues  raised  by  the  pleadings,  the  charge  is : 
**  Negligence,  in  its  legal  sense,  means  the  failure  to  use  ordinary 
care  in  performing  a  duty,  which  failure  is  the  proximate  cause 
^f  injury  to  a  person  to  whom  the  duty  was  due.  Negligence, 
to  some  extent,  should  be  measured  by  the  character,  risk  and 
exposure  incident  to  the  business  under  consideration,  and  the 
degree  of  care  is  higher  when  the  lives  and  limbs  of  persons  are 
endangered  than  in  ordinary  cases.  Whether  or  not  the  defend- 
ant in  this  case  was  negligent,  it  is  your  duty  to  determine  from 
all  the  evidence;  and  in  this  connection  you  should  consider  the 
testimony,  if  any,  in  regard  to  the  duty  of  the  men  employed 
hy  the  defendant  in  moving  its  cars,  the  precautions  they  should 
take  to  avoid  injury  to  persons  engaged  in  transferring  freight 
from  broad-gauge  to  narrow-gauge  cars  under  the  circumstances 
of  this  case.  And  if  you  believe  from  the  evidence  that  the 
"defendant  had  laborers  engaged  in  transferring  freight  from  a 
broad-gauge  car  to  its  own  cars  over  a  gangway,  which  connected 
said  cars  together,  and  that  it  was  dangerous  to  the  lives  and 
limbs  of  said  laborers  for  the  defendant's  switch  engine  to  move 
said  cars  without  first  warning  said  laborers  of  the  approach  of 
the  engine,  and  causing  said  gangway  to  be  removed ;  and  you 
further  believe  that  the  servants  of  defendant  in  charge  of  its 


616  American  Negugence  Cases, 

switch  engine  approached  the  cars  while  being  so  loaded,  and 
moved  them  with  said  engine,  without  giving  warning  or  notice 
to  the  laborers  engaged  in  transferring  freight,  and  that  by  reason 
thereof  the  feet  of  the  plaintiff  were  caught  by  said  gangway ; 
and  that  he  was  injured,  as  alleged,  without  any  fault  on  his 
part  —  then  you  should  find  for  plaintiff.  But  if  you  believe 
that  the  plaintiff  had  been  cautioned  by  the  servants  of  the 
defendant  that  it  was  dangerous  to  be  at  or  near  the  cars,  and 
had  been  warned  to  keep  away  from  them;  and  you  further 
believe  that  the  plaintiff  had  sufficient  discretion  and  intelligence 
to  understand  such  caution  and  warning,  and  that  he  was  there 
against  the  will  and  consent  of  the  defendant  —  then  the  plain- 
tiff cannot  recover,  although  he  may  have  gone  into  the  car  at 
the  request  of  the  witness,  Leonardo  Lopez,  who  was  not  a  serv- 
ant of  the  defendant,  and  even  though  you  may  believe  defend- 
ant's servants  may  have  been  negligent  in  not  giving  warning  ta 
the  laborers  of  the  approach  of  the  engine.  If  you  believe  that 
the  plaintiff  is  entitled  to  recover  under  this  charge,  then  you 
may  allow  him  such  a  sum  in  money  as  you  may  believe  will 
reasonably  compensate  him  for  any  bodily  or  mental  pain  he  may 
have  suffered,  or  may  continue  to  suffer,  by  reason  of  said 
injuries." 

At  the  instance  of  defendant,  the  following  special  charges 
were  given:  i.  The  burden  of  proof  is  on  the  plaintiff  to  show 
by  a  preponderance  of  the  evidence  that  he  was  injured,  and  that 
such  injuries  were  caused  by  the  negligence  of  the  defendant 
company.  2,  The  jury  are  instructed  that  in  the  event  they 
believe  from  the  evidence  and  from  the  general  appearance  and 
manner  of  plaintiff  that  he  knew  it  was  wrong  for  him  to  go  on, 
under,  or  about  defendant's  cars,  and  that  he  had  been  warned 
and  driven  away  from  said  cars  only  a  short  time  previous  to  his 
injury,  and  that,  notwithstanding  said  warning,  he  went  upon 
one  of  the  cars  by  direction  or  invitation  of  some  person  other 
than  an  employee  of  defendant,  and  that  he  was  not  discovered 
by  the  employees  of  defendant  until  it  was  too  late  to  extricate 
him  from  his  perilous  position,  then  you  will  find  for  defendant, 
notwithstanding  the  train  crew,  in  striking  and  moving  the  car 
which  was  connected  by  platform  with  the  one  plaintiff  was  in, 
may  have  violated  a  duty  defendant  owed  to  the  men  engaged 
in  transferring  corn  from  the  car  where  plaintiff  was  hurt  to  one 
of  defendant's  cars.     3.  If  you  believe  from  the  evidence,  that 
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defendant's  employees  struck  one  of  its  cars  on  a  track,  and 
thus  moved  a  platform  extending  from  said  car  to  a  car  in 
which  plaintiff  was  standing,  and  that  said  car  was  struck  by  said 
employees  without  any  warning  to  the  persons  therein  or  persons 
in  the  car  in  which  plaintiff  was  standing,  and  the  striking  of 
said  car  was»  under  all  circumstances,  negligence  on  the  part  of 
the  employees  so  doing,  and  that  plaintiff  was  injured  thereby, 
nevertheless,  you  will  find  for  defendant  if  you  believe  from  the 
evidence  that  plaintiff  was  in  a  dangerous  position  at  the  time, 
and  knew  it  was  a  dangerous  one,  and  understood  the  nature, 
character  and  extent  of  the  danger,  and  was  possessed  of  sufii- 
cient  discretion  to  have  avoided  such  danger,  and  had  voluntarily 
put  himself  in  such  a  dangerous  position,  and  would  not  have 
been  injured  if  he  had  not  been  in  such  position." 

The  second  paragraph,  as  above  copied,  is  complained  of  by 
the  appellant,  because:  i.  It  directs  the  jury  to  consider  testi- 
mony bearing  upon  particular  facts,  makes  such  testimony  unduly 
prominent,  and  thereby  invades  the  province  of  the  jury  to  dis- 
regard testimony  if  they  did  not  believe  it  true,  and  is  on  the 
weight  of  evidence.  2.  It  measures  the  duty  of  defendant  to 
plaintiff  by  its  duty  to  others  occup^nng  a  different  and  distinct 
relation  to  defendant  than  that  occupied  by  plaintiff,  and  required 
and  authorized  the  jury  to  consider  the  question  of  negligence  of 
defendant  to  plaintiff,  not  in  the  light  of  any  duty  the  former 
owed  the  latter,  but  solely  in  the  light  of  a  duty  owed  others, 
occupying  the  relation  of  servants  of  defendant.  And,  3, 
because  defendant  owed  plaintiff  no  duty,  provided  the  jury 
believed  plaintiff  a  trespasser. 

And  it  is  urged  that  the  court  erred  in  the  third  paragraph  of 
its  charge  in  this:  i.  It  directs  the  jury  that  if  it  finds  certain 
facts,  to  find  for  the  plaintiff,  instead  of  leaving  it  for  the  jury 
to  decide  whether,  under  all  the  circumstances  of  the  case,  the 
acts  of  the  defendant,  complained  of,  amounted  to  negligence, 
and  that,  as  a  result  of  such  negligence,  plaintiff  was  injured, 
and,  therefore,  invades  the  province  of  the  jury.  2.  It  directs 
the  jury  to  measure  the  liability  of  defendant  to  plaintiff  by  the 
duty  it  may  have  owed  to  its  employees,  instead  of  informing 
the  jury  in  plain,  distinct,  and  unequivocal  language  that  plain- 
tiff's right  to  recover  rested  wholly  upon  the  failure  of  defendant 
to  discharge  some  duty  it  owed  to  plaintiff.  3.  It  authorized 
the  jury  to  find  for  plaintiff,  although  the  employees  of  defendant 
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may  not  have  known  the  presence  of  plaintiff,  nor  been  able 
to  discover  said  presence  by  the  exercise  of  ordinary  care.  4.  It 
assumes  that  plaintiff,  when  injured,  occupied  the  same  relation 
towards  defendant  as  the  laborers  engaged  in  transferring  freight 
from  the  car  in  which  plaintiff  was  standing  when  injured,  and 
that  defendant  owed  him  duties  and  obligations,  whereas,  in  law, 
the  defendant  owed  him  no  duty  other  than  such  as  it  owed  the 
public. 

Negligence  constituting  a  cause  of  action  is  such  an  omission, 
by  a  responsible  person,  to  use  that  degree  of  care,  diligence  and 
skill  which  it  was  his  legal  duty  to  use  for  the  protection  of 
another  person  from  injury  as,  in  a  natural  and  continuous 
sequence,  causes  unintended  damage  to  the  latter.  Shear.  &  R. 
-Neg.,  §  3. 

An  essential  element  of  negligence  is  a  duty.  If  there  is  no 
duty,  there  can  be  no  negligence.  Carpenter  v.  City  of  Cohoes, 
81  N.  Y.  21 ;  Tourtellot  v,  Roesbrook,  11  Mete.  (Mass.)  460. 

To  recover  in  an  action  for  negligence,  the  plaintiff  must  allege 
and  prove  facts  sufficient  to  show  what  the  duty  is,  and  that  the 
defendant  owed  it  to  him.  Shear.  &  R.  Neg.,  §  8;  Sweeny  v. 
Old  Colony,  etc.,  R'y  Co.,  92  Mass.  368,  372  (12  Am.  Neg.  Cas. 

75.  n). 

It  is  not  sufficient  to  show  that  a  defendant  owed  a  duty  which 
it  failed  to  discharge  to  some  one  or  class  of  persons  other  than 
the  plaintiff.  But  it  must  be  proved  that  there  existed  a  duty  to 
the  plaintiff,  which  the  defendant  failed  to  discharge,  and  that 
his  failure  to  discharge  the  duty  was  the  proximate  cause  of  the 
damage  to  plaintiff.  The  duty  upon  the  part  of  a  railway,  the 
nonperformance  of  which  is  the  essential  element  of  its  negli- 
gence, is  dependent  upon  the  relation  between  the  individual 
injured  and  the  railway,  and  may  be  effected  by  the  mental  or 
physical  mcapacity  of  the  individual,  and,  in  some  cases,  by  the 
circumstances  under  which  the  injury  was  inflicted.  Thus  a  rail- 
way does  not  owe  a  like  duty  to  its  passengers,  to  its  servants, 
to  persons  who  come  upon  its  premises  as  mere  licensees,  and  to 
persons  who  trespass  upon  its  premises ;  nor  does  the  railway  in 
all  cases  owe  a  like  duty  to  adults  and  to  infants.  Patt.  Ry. 
Ace.  Law,  §  2. 

What  duty,  if  any,  is  alleged  by  the  appellee  to  have  been  due 
him  from  the  appellant?  Did  the  duty,  as  alleged,  exist?  And, 
if  so,  did  the  appellant  fail  to  perform  it?  are  the  questions  to 
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be  considered  and  determined  from  the  pleadings  and  evidence  in 
this  case.  Their  consideration  involves  the  correctness  of 
the  charge  complained  of,  and  they  must  be  determined  from 
the  relation  that  existed  between  the  parties  at  the  time  of  the 
alleged  injury,  and  all  the  facts  and  circumstances  attending 
the  transaction. 

The  appellee  alleged  that  he  was,  by  the  invitation  of,  and  with 
the  consent  and  knowledge  of,  appellant's  servants,  and  other 
persons,  who  were  there  by  consent  and  invitation  of  appellant, 
standing  in  the  door  of  a  car  of  the  International  and  Great 
Northern  Railway  Company,  which  was  connected  to  one  of 
appellant's  cars  by  a  gang  plank,  into  which  appellant's  servants 
and  other  persons  were  transferring  corn  from  appellant's  car,  so 
connected  with  it.  That  it  was  the  duty  of  appellant  to  exercise 
due  care  in  the  management  and  movement  of  its  cars,  and  give 
due  notice  and  warning  in  some  reasonable  manner  to  persons 
engaged  in  and  about  said  cars,  or  that  might  be  there  by  invita- 
tion, consent  or  license  of  defendant,  of  any  contemplated  move- 
ment or  handling  of  said  cars  or  engine,  so  that  no  injury  might 
occur  to  them,  so  that  they  could  place  themselves  in  positions 
of  safety.  And  that  appellant  carelessly  and  negligently,  and 
without  the  exercise  of  due  care  and  caution,  and  without  warn- 
ing or  notice  of  any  kind,  caused  its  cars  to  be  moved  with  great 
force  and  violence  against  a  car  which  was  connected  by  a  gang 
plank  with  the  car  on  which  appellee  was  standing,  and  that  the 
force  of  the  impact  moved  appellant's  car,  carrying  with  it  the 
gang  plank,  with  such  violence  that  appellee's  feet  were  caught 
and  crushed  between  the  door  of  the  car  and  gang  plank.  If, 
then,  from  the  appellee's  pleadings,the  appellant  owed  him  any 
duty,  it  must  have  been  from  the  fact  that  he  was,  **by  the 
invitation  of,  and  with  the  consent  and  knowledge  of,  appellant's 
servants,  standing  in  the  door  of  the  broad-gauge  car"  at  the 
time  of  his  alleged  injury.  And  to  create  such  duty,  and  make 
the  appellant  liable  to  him  for  its  nonperformance,  it  must, 
in  our  opinion,  have  been  within  the  scope  of  the  authority  of 
appellant's  servants  who  gave  such  invitation  or  consent  (if  given) 
to  have  done  so. 

If  the  appellee  was  on  the  car  and  in  the  position  alleged  at 
the  invitation,  either  express  or  implied,  of  the  servants  of  the 
appellant,  it  was  the  duty  of  appellant  and  its  servants  to  exer- 
cise ordinary  care  towards  the  appellee  to  prevent  his  being 
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injured,  and  to  abstain  from  doing  any  act  which  would  reason- 
ably result  in  his  injury,  taking  into  consideration  his  tender 
years. 

If  he  was  there  merely  with  the  consent  and  knowledge  of 
appellant's  servants  in  control  of  the  cars,  and  engaged  in  trans- 
ferring freight,  a  different  rule  for  measuring  appellant's  duty  to 
him  would  obtain.  Mere  permission  or  acquiescence  of  the  appel- 
lant or  its  servants  in  his  being  on  the  car  would  create  no  duty 
on  the  part  of  appellant  except  to  refrain  from  acts  wilfully  or 
knowingly  injurious  to  him  (i  Thomp.  Neg.  303);  and  to  impose 
this  duty  we  think  that  it  would  be  necessary  for  the  servants 
doing  the  act  from  which  it  is  claimed  the  injury  resulted  to 
know  or  have  reasonably  anticipated  that  appellee  was  in  a  posi- 
tion from  which  the  injury  caused  by  the  act  might  flow  as  a 
natural  consequence. 

If  the  appellee  was  not  upon  the  car  at  the  invitation  of 
appellant,  or  by  its  permission,  he  was  an  intruder,  and,  in  that 
event,  he  was  not  entitled  to  recover,  except  for  injury  knowingly 
or  wilfully  inflicted ;  for  his  action  was  founded  upon  his  right  to 
be  on  the  car,  and  not  upon  appellant's  servants  negligently 
permitting  him  to  enter  a  place  of  danger,  as  in  the  case  of  Cook 
V.  Houston  Direct  Navigation  Co.,  76  Tex.  353,  cited  by  his 
counsel. 

And  it  was  for  the  jury  to  determine  from  the  evidence  under 
an  appropriate  charge  whether  he  was  rightfully  on  the  cars  as 
alleged,  or  was  there  merely  as  a  trespasser. 

There  is  nothing  in  the  evidence  to  warrant  the  inference  of  an 
implied  invitation  on  the  part  of  the  railroad  to  a  boy  of  seven 
years  old  to  go  on  its  car,  where  its  employees  were  busily 
engaged  in  handling  freight,  where  he  would  be  in  the  way,  and 
liable  to  get  hurt.  It  was  a  place  where  boys  of  his  age  could,  as 
a  general  thing,  have  no  business,  and  there  can  be  no  implica- 
tion that  they  were  invited  there.  Nor  do  we  think  that  the  evi- 
dence is  sufficient  to  show  that  the  appellee  was  on  the  car  where 
he  was  hurt  at  the  express  invitation  of  any  one  shown  to  have 
authority  to  invite  him  there.  If,  however,  there  was  any  evi- 
dence of  an  implied  or  express  invitation  to  appellee,  from  the 
company  or  its  authorized  agents,  to  go  on  the  car,  it  should 
have  been  submitted  to  the  jury,  and,  if  it  found  he  was  there 
by  such  invitation,  the  court  should  have  instructed  the  jury  as 
to  appellee's  duty  to  him,  and  as  to  the  measure  of  its  liability 
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to  him  if  it  failed  to  perform  it.  If  he  was  there  by  mere  permis- 
sion, the  jury  should  have  been  informed  of  the  appellant's  duty 
to  him  in  that  event,  and  the  extent  of  its  liability,  if  it  failed 
to  discharge  such  duty  and  appellee  was  injured  in  consequence 
of  such  failure.  If  the  appellee  was  there  as  an  intruder,  the 
jury  should  have  been  informed  that  under  his  pleadings  he  was 
not  entitled  to  recover. 

If,  therefore,  we  are  correct  in  our  view  of  the  law  applicable 
to  the  pleadings  and  facts  in  this  case,  it  follows  that  the  objec- 
tions urged  by  appellant  to  the  charge  of  the  court  are  well  taken. 
It  is  clear  that  the  errors  in  the  charge  are  not  cured  by  the 
special  charges  given  at  appellant's  request,  and  that  the  errors 
complained  of  are  of  such  a  character  as  require  a  reversal  of  the 
judgment  of  the  District  Court. 

Reversed  and  remanded. 

NOTES   OF  TEXAS   CASES   RELATING   TO   INJURIES   TO 
CHILDREN,  ARISING  OUT  OF  ACCIDENTS  ON  TRACK. 

Among  the  numerous  Texas  cases  relating  to  Accidents  to  Chil- 
dren at  Crossings  or  on  Tracks,  are  the  following: 

Children  run  over  at  crossings, 

Galveston,  H.  &  H.  Ry  Co.  v.  Moore,  59  Tex.  64  (1883),  child, 
six  years  old,  run  over  by  train  at  street  crossing;  judgment  for 
$2,091  affirmed;  it  was  held  that  "the  negligence  of  the  parent  in 
sending  the  child,  unattended,  on  an  errand,  which  required  it  to 
cross  the  railway  track,  cannot  be  imputed  to  the  child  or  aSect  its 
right  to  recover  for  injury  sustained.  It  will  only  be  chargeable 
with  such  discretion  in  realizing  and  avoiding  danger  as  a  child 
would  exercise.** 

Houston  &  Texas  Central  R*y  Co.  v.  Boozer,  70  Tex.  537 
(1888),  boy,  twelve  years  old,  run  over  by  train  while  crossing  track 
at  crossing;  judgment  for  plaintiff  for  $5,000  affirmed. 

Texas  &  Pacific  R*y  Co.  v.  Hall,  83  Tex.  675  (1892),  boy,  four- 
teen years  of  age,  run  over  and  killed  by  train  at  crossing;  judg- 
ment for  $2,500  affirmed. 

Calhoun  et  al.  v.  Gulf,  Colorado  &  Santa  Fe  R'y  Co.,  84 
Tex.  230  (1892),  child,  twelve  years  old,  killed  while  crossing  track; 
obstruction  on  track;  judgment  for  defendant  affirmed;  rehearing 
denied. 

Thompson  z/.  Missouri,  Kansas  &  Texas  Ry  Co.,  11  Tex.  Civ. 
App.  307  (1895),  child  trespassing  on  freight  train  at  crossing  and 
run  over;  judgment  for  defendant  reversed. 
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Children  run  aver  on  track. 

In  Texas  &  Pacific  R*y  Co.  v.  O'Donnell,  58  Tex.  27  (1882), 
child,  eighteen  months  old,  run  over  on  track,  and  arm  injured ; 
judgment  for  $8,000  affirmed;  "  a  railroad  company  is  responsible 
for  an  injury  to  a  child  trespassing  on  its  track,  where  the  injury 
might  have  been  prevented  had  the  employees  of  the  company  used 
ordinary  care  in  keeping  an  outlook.'* 

In  Douglass  f/.  Central  Texas  &  Northwestern  R'y  Co.,  90 
Tex.  125  (1896),  it  appeared  (as  per  syllabus),  that  "  a  train  of  twenty 
flat  cars  stopped  for  fifteen  minutes  in  front  of  a  house  fifty  feet 
from  the  track.  When  it  started  again,  the  plaintiff,  a  child  less 
than  two  years  old,  was  beneath  the  cars  and  was  injured.  The 
child  was  not  seen  by  any  of  the  trainmen,  unless  about  the  time  the 
train  stopped,  when  it  was  on  the  porch  of  the  house.  Held^  that 
there  was  no  evidence  of  negligence  on  the  part  of  the  employees  of 
the  railway  company."  Judgment  for  plaintiff  reversed  by  Court  of 
Civil  Appeals,  and  the  latter  affirmed  by  Supreme  Court. 

San  Antonio  &  Aransas  Pass  R*y  Co.  v.  Vaughn,  5  Tex.  Civ. 
App.  195  (1893),  child,  nineteen  months  old,  run  over  and  killed  by- 
train;  judgment  for  plaintiff  for  $2,000  affirmed. 

International  &  Great  Northern  R.  R.  Co.  z;.  Tabor,  12  Tex. 
Civ.  App.  283  (1896),  boy,  between  thirteen  and  fourteen  years  of 
age,  passing  along  path  usually  followed  by  railway  employees, 
through  swjtch  yard,  finding  same  blocked,  climbing  over  bumpers 
of  freight  train  and  injured  by  train  backing;  judgment  for  plaintiff 
for  $2,000  affirmed. 

Houston  &  Texas  Central  R.  R.  Co.  v.  Nixon,  52  Tex.  19 
(1879),  child,  between  four  and  five  years  of  age,  run  over  by  train 
while  playing  under  a  culvert  bridge  on  track  at  street  crossing; 
judgment  for  plaintiff  reversed  for  erroneous  instructions. 

Child  walking  on  railway  trestle  —  Negligence  of  parent  not  imputable 
to  child, 

Texas  &  Pacific  R'y  Co.  v.  Fletcher,  6  Tex.  Civ.  App.  736 
(1894),  girl,  seven  years  old,  while  being  led  over  railway  trestle, 
under  direction  of  her  mother,  knocked  off  trestle  by  train;  judg- 
ment for  plaintiff  affirmed;  under  the  evidence,  held^  that  the  child 
not  guilty  of  contributory  negligence  and  that  her  tender  years 
should  exempt  her  from  liability;  held,  also,  that  negligence  of 
parent  in  exposing  child  to  danger  cannot  be  imputed  to  child,  to 
prevent  recovery  for  the  child's  benefit.** 

Child  injured  at  depot  —  Playing  on  cars, 

Williams  v.  Texas  &  Pacific  R.  R.  Co.,  60  Tex.  ao6  (1883),  child^ 
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eight  years  old,  playing  on  platform  at  defendant's  depot  and  jump- 
ing on  and  off  moving  cars,  run  over  and  killed;  judgment  for 
defendant  affirmed. 

•  Child  injured  on  turntable, 

EvANsiCH  V.  Gulf,  Colorado  &  Santa  Fe  R*y  Co.,  57  Tex.  129 
(1882),  child  injured  on  turntable;  judgment  of  dismissal  of  com- 
plaint reversed. 

See,  also.  Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v.  McWhirter, 
77  Tex.  356  (1890),  child,  playing  on  turntable;  judgment  for  plain- 
tiff for  $1,233.33  affirmed;  motion  for  rehearing  overruled. 

Child  injured  in  collision  between  trains. 

Texas  Central  R'yCo.  v,  Stuart,  i  Tex.  Civ.  App.  642  (1892), 
child,  three  years  old,  traveling  with  mother  on  passenger  train, 
injured  in  collision;  judgment  for  plaintiff  reformed  and  affirmed; 
motion  for  rehearing  overruled. 

Child  run  over  by  street  car, 

Galveston  City  R.  R.  Co.  v,  Hewitt,  67  Tex.  480  (1887),  child, 
nineteen  months  old,  run  over  by  street  car  and  spine  permanently 
injured;  judgment  for  $7,500  affirmed. 

NOTES  OF  TEXAS   CASES   RELATING   TO  PEDESTRIANS 
INJURED  AT  CROSSINGS  OR  ON  RAILROAD  TRACKS. 

Among  the  numerous  Texas  cases  relating  to  Injuries  to  Pedes- 
trians at  Railroad  Crossings  or  on  Tracks  are  the  following: 

Persons  injured  at  crossings. 

Brown  (Receiver  of  Texas  &  Pacific  R'y  Co.)  v.  Griffin,  71 
Tex.  659  (1888),  person  crossing  track  struck  by  train;  judgment  for 
plaintiff  for  $4,400  affirmed. 

St.  Louis  &  Texas  R'y  Co.  z/.  Crosnoe,  72  Tex.  83  (1888),  person 
crossing  track  at  place  habitually  used  by  public  as  crossing,  struck 
by  train;  judgment  for  plaintiff  affirmed. 

Texas  &  Pacific  R'y  Co.  v,  Laverty,  4  Tex.  Civ.  App.  74  (1893), 
person  knocked  down  by  freight  train  at  street  crossing  and  fingers 
injured;  judgment  for  plaintiff  for  $7,000  affirmed. 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v.  Moss,  4  Tex.  Civ.  App. 
318  (1893),  person  struck  by  locomotive  while  crossing  track;  judg- 
ment for  plaintiff  reversed ;  contributory  negligence ;  **  it  is  a  want  of 
due  care  to  knowingly  attempt  to  cross  a  railway  track  without  look- 
ing to  see  if  cars  are  approaching.*' 

International  &  Great  Northern  R'y  Co.  v.  De  Bajligethy, 
9  Tex.  Civ.  App.  108  (1894),  person  crossing  track  struck  and  killed 
by  train;  judgment  for  plaintiff. 
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CrossinfiT  track  at  depot. 

Galveston,  Harrisburg  &  San  Antonio  R*y  Co.  v.  Bracken,  59 
Tex.  71  (1883),  plaintiff's  husband  run  over  by  defendant's  train, 
while  crossing  track  at  depot;  judgment  for  plaintiff  reversed  on 
the  ground  of  insufficient  evidence  to  sustain  verdict. 

Houston  &  Texas  Central  R'y  Co.  v.  Brin,  77  Tex.  178  (1890), 
person  crossing  track  at  depot,  struck  by  train;  judgment  for  plain- 
tiff reversed;  there  being  no  statutory  duty  on  part  of  railway  com- 
pany to  ring  bell  or  blow  whistle  on  starting  trains  at  crossings  (R. 
S.,  art.  4332). 

Persons  walking  along  railroad  track. 

Houston  &  Texas  Central  R.  R.  Co.  v.  Smith,  52  Tex.  178 
(1879),  person  walking  along  track  run  over  by  train;  judgment  for 
plaintiff  for  $5,000  reversed.  "The  law  presumes  that  a  person 
walking  upon  a  railroad  track  will  leave  the  same  in  time  to  prevent 
injury  from  an  approaching  train  of  which  he  has  knowledge,  or 
should  have,  by  the  ordinary  use  of  the  senses  of  hearing  and  seeing, 
and  the  managers  of  the  train  may  act  upon  this  presumption." 

Houston  &  Texas  Central  R*y  Co.  v,  "Richards,  59  Tex.  376 
(1883),  person  walking  at  night  between  road  crossings,  stepping  on 
railway  ties  and  struck  by  engine,  he  knowing  that  engine  was  due; 
judgment  for  plaintiff  reversed,  the  evidence  not  warranting  verdict 
for  damages.  "  He  who  seeks  damage  for  injury  inflicted  by  another 
cannot  recover  if  he  has  himself  contributed  to  it." 

In  Galveston,  Harrisburg  &  San  Antonio  R*y  Co.  v,  Ryon,  70 
Tex.  56  (1888),  person  standing  on  the  end  of  a  cross-tie  on  railroad 
track  looking  at  his  feet  and  scraping  the  mud  from  them,  struck  by 
engine  and  fatally  injured,  judgment  for  plaintiff  was  reversed.  The 
syllabus  states  the  point  decided  as  follows:  "If  one  who  is  injured 
by  a  passing  railway  train,  while  upon  a  railroad  track,  went  upon 
it  under  such  circumstances  as  rendered  him  guilty  of  negligence, 
the  railway  company  will  not  be  liable  in  damages  on  account  of  the 
failure  of  its  servants,  who  are  operating  the  train,  to  discover  his 
position  in  time  to  avoid  the  injury,  nothing  having  intervened 
between  the  time  of  his  going  on  the  track  until  the  time  when  he 
was  injured  to  relieve  his  act  in  going  on  the  track  from  its  culpa- 
bility." 

See,  also,  subsequent  appeal  in  the  Ryon  case,  80  Tex.  59  (1891), 
where  judgment  for  plaintiff  was  again  reversed  on  ground  of  con- 
tributory negligence,  reaffirming  former  ruling  in  70  Tex.  56. 

In  Artusy  et  al.  v.  Missouri  Pacific  R'y  Co.,  73  Tex.  191 
(1889),  plaintiff's  intestate,  who  was  hard  of  hearing,  walking  along 
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railroad  track  and  struck  by  train,  judgment  for  defendant  was 
afl&rmed  on  ground  of  contributory  negligence  of  injured  party. 

See,  also,  Missouri  Pacific  R'y  Co.  v.  Weisen,  65  Tex.  443  (1886), 
where  person  walking  along  track  was  struck  by  train,  but  the  per- 
sons in  charge  of  train,  after  knowledge  of  his  peril,  failed  to  lessen 
the  speed  of  train  to  avert  injury.  In  the  Weisen  case,  judgment 
for  plaintiff  for  $500  was  affirmed. 

Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v.  York,  74  Tex.  364  (1889), 
person  walking  along  track,  struck  by  train;  judgment  for  plaintiff 
reversed  for  erroneous  instructions  on  point  where  there  was  no 
evidence. 

Gulf,  Colorado  &  Santa  Fe  R*y  Co.  v,  Anderson,  76  Tex.  251 
(1890),  person  walking  on  track  at  or  near  crossing,  struck  by  train; 
judgment  for  plaintiff  for  $6,000  affirmed. 

Texas  &  Pacific  R'y  Co.  v,  Robinson,  4  Tex.  Civ.  App.  121 
(1893),  intoxicated  person  run  over  and  killed  on  track  by  freight 
train;  judgment  for  plaintiff  affirmed ;  motion  for  rehearing  denied ; 
engineer  testified  that  he  blew  whistle  when  he  saw  person  on  track, 
but  assuming  that  the  person  would  clear  the  track,  he  made  no 
effort  to  check  train;  held^  that  failure  of  engineer  to  check  train  was 
negligence,  for  which  defendant  was  liable. 

Persons  lying  on  track. 

In  Houston  &  Texas  Central  R'y  Co.  v.  Sympkins,  54Tex.  615 
(1881),  person  run  over  by  train,  while  lying  in  an  insensible  con- 
dition on  track,  judgment  for  plaintiff  was  reversed  for  erroneous 
charge  as  to  duty  and  liability  of  railroad  company  in  regard  to  per- 
sons on  track.  It  was  also  held  that  the  court  should  have  granted 
defendant's  request  to  instruct  the  jury  as  to  the  railroad's  duty  in 
the  event  they  found  plaintiff  was  intoxicated  at  the  time  of  the 
accident.  Whether  he  was  so  intoxicated,  was  a  question  of  fact  for 
the  jury.  If  they  found  that  his  fit  of  insensibility  was  one  of 
intoxication,  the  authorities  seem  to  be  that  **  such  conduct  is  con* 
tributory  negligence,  which  constitutes  a  bar  to  his  action  for 
damages." 

Missouri  Pacific  R'y  Co.  v.  Brown,  75  Tex.  268  (1889),  plaintiff's 
son,  lying  on  track,  run  over  and  killed  by  train;  judgment  for  plain- 
tiff reversed  for  erroneous  charge  as  to  duty  of  railway  company  to 
exercise  ordinary  care  and  caution. 
Vol.  XII— 40 
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COLLISION  AND  CROSSING  CASES  IN  UTAH. 

Collision  between  wagon  and  train  at  erossing— Failure  to  give^ 
statatory  signaL 

In  BiTNER  V,  Utah  Central  R'y  Co.,  4  Utah,  502  (1886),  col- 
lision between  wagon  and  train  at  crossing,  judgment  for  plaintiff  for 
$5,000  was  affirmed.  The  syllabus  states  the  case  as  follows:  **The 
failure  to  ring  the  bell  or  sound  the  whistle  at  crossing  of  highways, 
as  required  by  §  2350,  Compiled  Laws,  Utah,  i888  (§  494, 
Compiled  Laws,  1876),  is  such  statutory  negligence  as  will,  in 
the  absence  of  contributory  negligence,  render  the  railroad  company 
liable  for  injuries  resulting  from  a  collision  to  a  person  in  a  wagon 
crossing  the  track.*'  Ifeid^  also,  that  "  a  verdict  of  $5,000  damages 
for  injuries  to  a  middle-aged  man  of  previous  good  constitution, 
where  he  would  probably  suffer  more  or  less  from  injuries  during 
life,  is  not  excessive." 

Collisions  between  wagons  and  trains  at  crossings. 

Olsen  V,  Oregon  Short  Line  &  Utah  Northern  R*y  Co.,  9- 
Utah,  129  (1893),  collision  between  wagon  and  train  at  crossing; 
judgment  for  plaintiff  affirmed;  negligence  of  railroad  company  not 
to  comply  with  statutory  requirement  as  to  signals  when  approach- 
ing crossings. 

Smith  v.  Rio  Grande  Western  R'y  Co.,  9  Utah,  141  (1893),  col. 
lision  between  wagon  and  train  at  crossing;  judgment  for  plaintiff  for 
$3,500  affirmed. 

Leak  v.  Rio  Grande  Western  R'y  Co.,  9  Utah,  246  (1893),  team- 
ster hauling  ore  from  mines  and  placing  it  in  defendant's  cars,  and 
he  and  his  wagon  struck  by  freight  cars  running  by  force  of  gravity 
onto  switch  track,  on  which  was  plaintiff's  wagon;  judgment  for 
$10,370  affirmed;  injuries  to  plaintiff,  a  healthy  man  of  twenty-eight 
years  of  age,  earning  $3  a  day,  amputation  of  leg. 

Wilson  z;.  Southern  Pacific  Co.,  13  Utah,  352  (1896),  collision 
between  wagon  and  train  at  crossing;  judgment  for  plaintiff  for 
$2,065  s^ffirmed. 

English  v.  Southern  Pacific  Co.,  13  Utah,  407  (1896),  collision 
between  train  and  express  wagon  and  person  driving  latter  killed ; 
judgment  for  plaintiff  for  $13,000  (having  been  reduced  from  verdict 
for  $15,000)  modified,  and  judgment  ordered  for  plaintiffs  for  $to,ooo 
and  costs. 

Accidents  to  children  on  track. 

Child  wandering  on  track  run  over  and  killed  by  train. 

Hyde  v.  Union  Pacific  R'y  Co.,  7  Utah,  356  (1891),  child,  between. 
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four  and  five  years  of  age,  wandering  from  home  and  going  to  sleep 
on  track,  run  over  and  killed  by  train;  judgment  for  plaintiff  for 
$2,000  affirmed. 

Playing  on  hand  car  —  Falling  off  car  and  run  over. 

Robinson  v.  Oregon  Short  Line  &  Utah  Northern  R*y  Co.,  7 
Utah,  493  (1891),  boy,  between  eleven  and  twelve  years  of  age,  play- 
ing on  hand  car  left  unguarded  on  track,  falling  or  jumping  from 
car  as  it  was  running  down  grade,  and  run  over  and  killed;  judg- 
ment for  plaintiff  for  $4,000  reversed,  there  being  no  evidence  of 
defendant's  negligence. 

Child  run  over  and  killed  by  street  car. 

Riley  v.  Salt  Lake  Rapid  Transit  Co.,  10  Utah,  428  (1894), 
child,  seven  years  old,  run  over  and  killed  on  street-car  track  by 
street  car,  which  was  going  at  rapid  rate  of  speed;  verdict  for 
$5,000,  but,  on  appeal,  considered  excessive,  and  on  reducing  same 
to  $3,000,  judgment  would  be  affirmed.  It  was  held  "  not  negli- 
gence per  se^  for  parents  of  child,  seven  years  old,  to  go  upon  the 
public  streets  unattended." 

Child  injured  by  runaway  horse. 

In  Griffiths  v,  Clift,  4  Utah,  462  (1886),  appeal  from  judgment 
for  plaintiil  for  $3,250,  rendered  in  the  Third  District  Court,  judg- 
ment was  affirmed,  on  the  following  facts:  "  The  appellant  (Clift) 
in  December,  1883,  left  his  horse,  attached  to  his  buggy,  unhitched 
in  a  thickly-populated  part  of  Salt  Lake  City.  The  horse  ran  away 
and  in  his  flight  ran  against  the  plaintiff  (Griffiths),  a  school  girl, 
ten  years  old,  knocked  her  down  and  injured  her."  (Injuries  to 
head,  arm,  knee  and  back;  held^  damages  not  excessive.) 

Collisions  between  wagons  and  street  cars, 

Dederichs  v.  Salt  Lake  City  R.  R.  Co.,  13  Utah,  34  (1896),  col- 
lision between  wagon  and  electric  street  car;  judgment  of  nonsuit 
reversed,  it  being  for  the  jury  to  pass  upon  the  evidence  and 
determine  the  question  of  negligence. 

Hall  v,  Ogden  City  Street  R*y  Co.,  13  Utah,  243  (1896),  col- 
lision between  wagon  and  street  car;  judgment  of  nonsuit  reversed. 

Animals  on  track, 

Johnson  v,  Rio  Grande  Western  R*y  Co.,  7  Utah,  346  (1891), 
horses  on  track  and  one  run  over  and  killed  by  train;  judgment  for 
plaintiff  for  $150  affirmed. 

Jeffs  v,  Rio  Grande  Western  R*y  Co.,  9  Utah,  374  (1894),  cow 
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being  chased  by  dog  running  across  track  and  struck  by  engine  run- 
ning at  speed  greater  than  permitted  by  city  ordinance;  judgment 
for  plaintiff  affirmed. 

Stimpson  z^.  Union  Pacific  R'y  Co.,  9  Utah,  123  (1893),  horse 
killed  on  railway  track;  judgment  for  plaintiff  for  $132.50  affirmed. 

Wines  v.  Rio  Grande  Western  R'y  Co.,  9  Utah,  228  (1893), 
horses  and  mules  injured  and  killed  in  collision  with  train;  judg- 
ment for  plaintiff  affirmed. 

Bunnell  v,  Rio  Grande  Western  R'y  Co.,  13  Utah,  314  (1896), 
cattle  crossing  track  and  cow  killed  by  train;  judgment  for  plaintiff 
reversed,  it  being  held  that  **  the  proximate  cause  of  the  injury  was 
the  turning  of  the  cattle,  unattended,  upon  the  highway,  between 
two  railroad  tracks." 

COLLISIONS  AT  CROSSINGS,  ACCIDENTS   TO  CHILDREN 
AND  PERSONS  ON  TRACKS;  VERMONT  CASES. 

CHILD  OF  TENDER  YEARS  RUN  OVER  ON  HIGH- 
WAY —  NEGLIGENCE  OF  PARENTS  NOT  IMPUTABLE 
TO  CHILD.  -  In  ROBINSON  V.  CONE,  22  Vt.  213  (1850), 
a  leading  case  on  the  question  of  contributory  negligence  of 
young  children  and  negligence  of  parents  in  permitting  them  to 
be  on  highway  unattended,  which  is  directly  opposed  to  the 
doctrine  enunciated  in  the  New  York  case  of  Hartfield  v.  Roper, 
21  Wend.  615,  12  Am.  Neg.  Cas.  2gi,  ante,  the  opinion  rendered 
by  Redfield,  J.,  discussed  the  English  and  American  cases  on 
the  subject,  and  the  points  decided  are  stated  in  the  syllabus  to 
the  report  as  follows : 

"In  order  to  sustain  an  action  for  the  negligence  of  the  defend- 
ant, whereby  the  plaintiff  is  alleged  to  have  sustained  injury,  it 
must  appear  that  the  injury  did  not  occur  from  any  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff,  either  in  whole  or  in  part. 
But  all  that  is  to  be  required  of  the  plaintiff  in  such  case  is  that 
he  exercise  care  and  prudence  equal  to  his  capacity. 

**  Although  a  child  of  tender  years  may  be  in  the  highway, 
through  the  fault  or  negligence  of  his  parents,  and  so  be  improp- 
erly there,  yet  if  he  be  injured  through  the  negligence  of  the 
defendant,  he  is  not  precluded  from  his  redress.  If  the  defend- 
ant knows  that  such  a  person  is  in  the  highway,  he  is  bound  to  a 
proportionate  degree  of  watchfulness  —  to  the  utmost  circum- 
spection —  and  what  would  be  but  ordinary  neglect  in  regard  to 
what  he  supposed  a  person  of  full  age  and  capacity,  would  be 
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gross  neglect  as  to  a  child,  or  one  known  to  be  incapable  of 
escaping  danger. '  * 

[Note, — The  case  of  ROBINSON  v.  CONE,  22  Vt.  213,  is  some- 
what fully  referred  to  in  the  note  to  Hartfield  v.  Roper,  21 
Wend.  615,  12  Am.  Neg.  Cas.  293-297,  antey  that  it  is  not 
deemed  necessary  to  report  the  case  and  opinion  in  this  volume. 
The  doctrine  enunciated  therein  is  discussed  in  the  aforesaid  note 
(pages  293-297,  ante),  and  the  facts  of  the  case  are  also  sufficiently 
stated  therein.] 

Aecidents  to  ehildren. 

In  Lindsay,  Adm'r  v.  Canadian  Pacific  R.  R.  Co.,  68  Vt.  556 
(1896),  child,  about  two  years  old,  wandering  from  house  onto  rail- 
road track  and  run  over  and  killed  by  train,  judgment  on  verdict 
directed  for  defendant  was  reversed,  the  syllabus  to  the  report 
stating  the  case  as  follows: 

"i.  Evidence  that  a  part  of  the  defendant's  railroad  yard  was  used 
as  a  common  passage  way  and  playground  by  children,  was  admis- 
sible upon  the  question  whether  the  defendant's  servants  exercised 
proper  care  in  backing  their  engine  over  that  locality,  whereby  the 
intestate,  a  two-year-old  child,  was  killed. 

*'2.  Held,  that  it  was  a  question  of  fact  for  the  jury  whether  the 
servants  of  the  defendant  were  guilty  of  negligence  in  backing  the 
engine  onto  intestate,  a  child  two  years  old,  who  had  escaped  from 
the  care  of  its  parents  and  got  upon  the  track  of  the  defendant  with- 
out right. 

"3.  Jleldy  further,  that  it  was  a  question  of  fact  for  the  jury  whether 
the  parents  of  the  intestate  were  guilty  of  contributory  negligence 
in  suffering  the  intestate  to  go  upon  the  track  under  the  circum- 
stances shown." 

Manley  v.  Delaware  &  Hudson  Canal  Co.,  69  Vt.  loi  (1896), 
child  injured  in  collision  with  train  and  wagon  at  crossing,  the  car- 
riage in  which  the  child  was  riding  being  driven  by  an  aged  man 
and  his  wife,  who  were  both  killed  in  the  collision;  judgment  for 
plaintiff  affirmed. 

Pedestrian  struck  by  wagon  while  crossing  street. 

In  Thompson  v.  National  Express  Co.,  66  Vt.  358  (1894),  pedes- 
trian crossing  street  struck  by  team  and  wagon,  judgment  for  plain- 
tiff was  affirmed,  the  syllabus  stating  the  case  as  follows: 

**i.  Evidence  that  while  the  defendant's  team  was  collecting 
express  packages,  the  driver  sprang  upon  the  wagon  and  started 
his  horse  into  a  trot  along  the  side  of  a  much  frequented  street  near 
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its  junction  with  another  busy  street,  looking  towards  the  stores  on 
that  side,  and  not  observing  nor  managing  his  team  with  reference 
to  the  plaintiff,  who  was  thereby  struck  while  crossing  the  street, 
tends  to  show  negligence  upon  the  part  of  the  defendant. 

"2,  The  accident  occurred  near  the  junction  of  two  of  the  most 
frequented  streets  in  the  city  of  Rutland,  while  the  plaintiff  was 
attempting  to  cross  one  of  those  streets.  The  plaintiff  testified 
that  she  looked  in  both  directions  and  neither  saw  nor  heard  the 
team  which  struck  her.  Ife/d^  that  the  question  of  contributory  neg- 
ligence was  for  the  jury. 

"3.  Evidence  of  pains  in  other  parts  of  the  body  than  those  speci- 
fied in  the  <leclaration  as  having  been  injured,  is  admissible,  pro- 
vided such  pains  are  referred  to  the  injuries  received  as  their  cause." 

Climbing  over  cars  at  crossing  —  Contributory  negligence. 

In  Magoon  V,  Boston  &  Maine  R.  R.  Co.  et  al.,  67  Vt.  177 
(1894),  person  climbing  over  buffers  of  freight  cars  standing  at  pub- 
lic crossing,  judgment  for  plaintiff  was  reversed  on  exceptions  to 
argument  of  plaintiff's  counsel.  It  was  held  (as  per  syllabus  to  the 
report),  that  **one  who  attempts  to  pass  between  freight  cars,  by 
climbing  over  the  buffers,  is  guilty,  as  matter  of  law,  of  contribu% 
tory  negligence,  although  the  cars  have  been  unecessarily  left  stand- 
ing across  a  public  highway  for  a  long  time,  and  although  no  engine 
is  attached  or  in  sight."  *  *  *  **That  the  defendant  failed  to 
blow  the  whistle,  or  ring  the  bell,  or  give  some  other  warning  of  its 
intention  to  move  the  cars,  did  not  excuse  the  plaintiff  from  due 
diligence  on  his  own  part." 

Horses  frightened  by  noise  of  train, 

Wakefield  v,  Connecticut  &  Passumpsic  Rivers  R.  R.  Co.,  37 
Vt.  330  (1864),  plaintiff's  team  crossing  track  and  frightened  by 
approaching  train,  and  plaintiff  injured  by  sudden  running  away  of 
team;  horses  and  wagon  also  injured  by  train;  judgment  for  plain- 
tiff reversed;  whether  omission  to  sound  whistle  at  crossing  as 
required  by  statute  was  negligence,  under  the  circumstances,  was 
for  the  jury. 

Obstruction  near  track, 

Brownell  v.  Troy  &  Boston  R.  R.  Co.,  55  Vt.  ai8  (1882),  plain- 
tiff's team  becoming  frightened  at  approach  of  train  at  crossing,  run- 
ning away  and  into  obstruction  alongside  of  track,  throwing  plaintiff 
out  of  wagon,  etc. ;  judgment  for  plaintiff  affirmed. 
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Defective  crossing, 

Mann  v.  Central  Vermont  R.  R.  Co.,  55  Vt.  484  (1893),  plain- 
tiff's horse  injured  while  being  driven  over  defective  crossing;  judg^ 
ment  for  plaintiff  affirmed. 

Animals  on  track. 

See  Jackson  v.  Rutland  &  Burlington  R.  R.  Co.,  25  Vt.  150; 
Bemis  v.  Conn.  &  Pass.  R.  R.  Co.,  42  Vt.  375;  Trow  v.  Vermont 
Central  R.  R.  Co.,  24  Vt.  487;  Morse i;.  Rutland  &  Burlington 
R.  R.  Co.,  27  Vt.  49;  QuiMBY  V.  Vermont  Central  R.  R.  Co.,  23 
Vt.  387;  Lyndsay  V,  Conn.  &  Pass.  R.  R.  Co.,  27  Vt.  643;  Holden 
V.  Rutland  &  Burlington  R.  R.  Co.,  30  Vt.  297;  Cooley  v, 
Brainerd,  38  Vt.  394;  Mead  v,  Burlington  &  Lamoille  R.  R. 
Co.,  52  Vt.  278;  CoNGDON  V.  Central  Vermont  R.  R.  Co.,  56  Vt. 
390:  St.  Johnsbury  &  Lake  Champlain  R.  R.  Co.  v.  Hunt,  59  Vt. 
294;  Wait  v.  Bennington  &  Rutland  R.  R.  Co.,  61  Vt.  268; 
Smith  v,  Barre  R.  R.  Co.,  64  Vt.  21;  Harwood  v.  Bennington  & 
Rutland  R'y  Co.,  67  Vt.  664. 

Mutual  negligence. 

In  Trow  v,  Vermont  Central  R.  R.  Co.,  24  Vt.  487  (1852),  horse 
killed  on  railroad  track,  the  rule  as  to  mutual  negligence  is  fully 
stated  in  the  opinion  rendered  by  Isham,  J. :  **When  there  has  been 
mutual  negligence  on  the  part  of  the  plaintiff  and  defendant,  and 
the  negligence  of  each  was  the  proximate  cause  of  the  injury,  no 
action  can  be  sustained.  So  where  the  negligence  of  the  plaintiff 
is  proximate,  and  that  of  the  defendant  remote,  or  consisting  in 
some  other  matter  than  what  occurred  at  the  time  of  the  injury,  no 
action  can  be  sustained.  But  where  the  negligence  of  the  defendant 
is  proximate,  and  that  of  the  plaintiff  remote,  the  action  for  the 
injury  can  well  be  sustained,  though  the  plaintiff  were  not  entirely 
without  fault;  so  that,  if  there  were  negligence  on  the  part  of  the 
plaintiff,  yet  if,  at  the  time  when  the  injury  was  committed,  it  might 
have  been  avoided  by  the  defendant  by  the  exercise  of  reasonable 
care  and  prudence,  an  action  will  lie  for  the  injury." 

VIRGINIA  CASES  RELATING  TO  COLLISIONS  AT  CROSS- 
INGS  AND  ACCIDENTS  TO  PERSONS  ON  STEAM  AND 
STREET  RAILROAD  TRACKS. 

CHILD  OF  TENDER  YEARS  RUN  OVER  BY  TRAIN  —  NEG- 
LIGENCE OF  PARENTS  NOT  IMPUTABLE  TO  CHILD.  —  In 
INJORFGLK  &  PETERSBURG  R.  R.  CO.  v.  ORMSBY,  27  Gratt. 
(Va.)  455  (1876),  infant  of  about  three  years  of  age  running  out  of 
house  onto  railroad  track  and  run  over  by  train,  his  arm  being 
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crushed  necessitating  its  amputation,  judgment  for  $8,000  wa& 
affirmed.  ^  The  syllabus  to  the  report  sufficiently  states  the  case  as 
follows: 

"  I.  The  terms  negligence  and  ordinary  care  are  correlative 
terms.  Ordinary  care  depends  on  the  circumstances  of  the  particu- 
lar case,  and  is  such  care  as  a  person  of  ordinary  prudence  under 
the  circumstances  would  have  exercised. 

'*  2.  A  railroad  company  running  its  cars  through  a  populous  street 
of  a  city,  on  which  many  children  live,  must  omit  nothing  which 
can  be  done  by  the  company  and  its  agents  to  prevent  injury  to 
children  on  the  street. 

"3.  A  child  two  years  and  ten  months  old  cannot  be  capable  of 
contributory  negligence,  so  as  to  relieve  a  railroad  company  from 
liability  for  its  own  negligence. 

•*  4.  Negligence  of  the  parent  or  guardian  of  an  infant  child  injured 
by  a  railroad  car  cannot  constitute  contributory  negligence  on  the 
part  of  the  child,  so  as  to  exonerate  the  company.  Lynch  v.  Nur- 
din,  41  Eng.  C.  L.  422,  approved;  Hartfield  v.  Roper^  21  Wend. 
{N.  Y.)  615  (12  Am.  Neg.  Cas.  293,  anie)^  disapproved, 

**  5.  In  an  action  for  injuries  involving  the  loss  of  an  arm,  plaintiff 
may  introduce  evidence  to  show  what  must  be  the  effect  of  his 
injuries  in  disqualifying  him  from  pursuits  requiring  two  hands.'' 

Boy  driving  across  track  at  crossing  —  Contributory  negligence. 

In  Norfolk  &  Western  R.  R.  Co.  v.  Stone's  Adm'r,  88  Va.  310 
{1891),  where  **boy  of  thirteen  years,  acquainted  with  a  railroad 
crossing  at  which,  by  reason  of  a  deep  cut,  a  train  was  not  visible 
until  one  was  on  the  track,  though  just  informed  at  the  post  office 
that  the  train  was  late  and  might  reach  the  crossing  about  when  he  did, 
yet  drives  upon  the  crossing  with  his  ears  wrapped  up  in  a  comfort 
on  account  of  the  cold:  Held^  guilty  of  such  contributory  negli- 
gence as  barred  the  recovery  of  damages  for  his  death,  though  the 
train  was  running  more  rapidly  than  usual  and  no  signal  was  given 
of  its  approach."     Judgment  for  plaintiff  for  $8,000  reversed. 

Boy  attending  to  stock  and  going  to  sleep  on  track  injured  by  train  — 
Railroad  company  not  liable. 

Rudd's  Adm'r  V,  Richmond  &  Danville  R.  R.  Co.,  80  Va.  546 
(1885),  boy  of  twelve  years  of  age  sent  by  parents  to  mind  cows  in 
field  along  railway,  going  to  sleep  on  track  and  run  over  and  killed 
by  freight  train;  defendant's  demurrer  to  evidence  sustained,  it 
being  held  that  evidence  was  insufficient  to  sustain  verdict  for 
$4,750  rendered  for  plaintiff;  judgment  for  defendant  on  demurrer 
affirmed. 
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Norfolk  &  Western  R.  R.  Co.  v,  Dunnaway's  Adm'r,  93  Va.  29 
(1896),  boy  eleven  years  old  attending  to  cow  pasturing  in  field  near 
railroad  track,  going  on  track  and  lying  down  and  falling  asleep 
there,  run  over  and  killed  by  train;  trespasser;  judgment  for  plain- 
tiff reversed  and  judgment  rendered  for  defendant. 

Child  running  in  front  of  street  car  —  Railway  company  not  liable, 

Trumbo's  Adm'r  v.  City  Street  Car  Co.,  89  Va.  780  (1893), 
child  about  six  years  of  age  running  on  track  in  front  of  street  car 
and  run  over  and  killed;  verdict  for  plaintiff  for  $1,222.85  set  aside 
on  first  trial ;  on  second  trial  there  was  verdict  for  defendant,  which 
on  appeal  was  affirmed,  there  being  no  evidence  of  negligence  on 
defendant's  part. 

Persons  walking  along  track  or  at  crossings. 

Walking  on  track  —  Contributory  negligence. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  Sherman's  Adm'x,  30  Gratt. 
(Va.)  602  (1878),  person  walking  on  track  killed  by  train,  judgment 
for  plaintiff  for  ;$3,ooo  was  reversed,  the  third  paragraph  of  the  sylla- 
bus to  the  report  sufficiently  stating  the  case  as  follows:  "In  an 
action  on  the  case  by  the  administrator  of  a  person  killed  upon  a 
railroad  track  against  the  company,  the  deceased  not  being  an 
employee  of  the  company  or  a  passenger,  but  walking  on  it  for  his 
own  convenience,  but  not  of  necessity,  it  was  held'in  this  case,  upon 
the  evidence,  that  there  was  little  ground  to  charge  negligence 
upon  the  company;  but  if  there  was  negligence  on  the  part  of  the 
company,  there  was  contributory  negligence  on  the  part  of  the 
deceased;  and  certainly  the  negligence  of  the  company,  if  any,  was 
not  so  gross  as,  notwithstanding  the  contributory  negligence  of 
the  deceased,  to  render  the  company  responsible  for  the  damages 
sustained  by  the  plaintiff  from  the  killing  of  the  deceased." 

Run  over  on  railroad  trestle  —  Contributory  negligence, 

Virginia  Midland  R.  R.  Co.  v.  Barksdale's  Adm'r,  82  Va.  330 
(1886),  person  walking  on  railroad  trestle  run  over  and  killed  by 
train;  judgment  for  plaintiff  for  $2,000  reversed;  contributory 
negligence. 

Person  killed  on  track  —  Railroad  company  not  liable. 

Farley's  Adm'r  v.  Richmond  &  Danville  R.  R.  Co.,  81  Va.  783 
(1886),  plaintiff's  intestate  killed  on  track;  engineer  of  train  on 
discovering  person  on  track  did  all  that  was  possible  to  avert  col- 
lision; defendant's  demurrer  to  plaintiff's  evidence  sustained,  evi- 
dence not  sufficient  to  justify  verdict  for  plaintiff  for  $10,000  and 
judgment  for  defendant  on  demurrer  affirmed. 
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Walking  along  track  in  railroad  yard —  Contributory  negligence, 

Norfolk  &  Western  R.  R.  Co.  v.  Harman's  Adm'r,  83  Va.  553 
(1887),  plaintifT'b  intestate  walking  along  track  within  limits  of  rail- 
road yard  run  over  by  tender  attached  to  engine  which  was  being 
backed  to  coal  wharf;  judgment  for  plaintiff  for  $2,700  reversed  on 
ground  of  gross  negligence  of  deceased;  judgment  rendered  for 
defendant  on  demurrer. 

Walking  on  track  in  railroad  yard  —  Railroad  compare  liable. 

Virginia  Midland  R.  R.  Co.  v.  White's  Adm'r,  84  Va.  498  (1888), 
person  walking  on  track  run  over  by  yard  engine  in  defendant's 
yard;  trespasser;  gross  negligence  of  railroad  company;  failure  to 
signal;  judgment  for  plaintiff  for  $5,000  affirmed. 

Deaf  mute  walking  on  track  —  Contributory  negligence. 

Tyler  (Receiver  or  Shenandoah  Valley  R.  R.  Co.)  v.  Site's 
Adm'r,  88  Va.  470  (1891),  deaf  mute  walking  on  railroad  track 
struck  by  engine;  train  visible  for  nearly  a  mile;  no  whistle  blown; 
keld^  that  his  own  negligence  contributed  to  his  death,  and  judg- 
ment for  plaintiff  reversed. 

On  a  subsequent  appeal  in  Tyler  v.  Site's  Adm'r,  90  Va.  539 
(1894),  judgment  for  plaintiff  for  $1,500  was  reversed  on  ground  of 
contributory  negligence. 

Killed  while  crossing  track  —  Contributory  negligence. 

Norfolk  &  Western  R.  R.  Co.  v.  Carper's  Adm'r,  88  Va.  556 
(1892),  plaintiff's  intestate  killed  by  train  while  crossing  track;  judg- 
ment for  plaintiff  for  $2,000  reversed  on  ground  of  contributory 
negligence. 

Crossing  track  in  front  of  train —  Contributory  negligence. 

Mark's  Adm'r  v.  Petersburg  R.  R.  Co.,  88  Va.  i  (1891),  plain- 
tiff's intestate,  a  one-eyed  woman,  fifty-three  years  of  age,  crossing 
track  within  few  feet  of  slowly-backing  freight  train,  run  over  and 
killed;  contributory  negligence;  judgment  for  defendant  affirmed. 

See  also  Hogan's  Adm'r  v.  Tyler  (Receiver  of  Shenandoah 
Valley  R.  R.  Co.,  90  Va.  19  (1893),  where  judgment  for  defendant 
was  affirmed  on  authority  of  Marks  v.  Petersburg  R.  R.  Co.,  88  Va. 
I  (preceding  paragraph),  it  being  held  that  **  where  a  person,  after 
standing  near  a  railroad  crossing,  attempts  to  cross  and  is  run  over 
by  a  train  which  he  might  see  or  hear  if  he  looks  or  listens,  he  is  guilty 
of  such  contributory  negligence  as  will  prevent  a  recovery  for  his 
death,  notwithstanding  negligence  of  defendant  in  failing  to  sound 
the  whistle  or  ring  the  bell." 
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Struck  by  freight  train  while  crossing  track  —  Contributory  negligence, 

NotiFOLK  &  Western  R.  R.  Co.  v,  Wilson,  90  Va.  263  (1893),  per- 
son crossing  track  struck  by  freight  train;  failure  to  look  for  trains 
on  track  on  which  he  was  walking;  contributory  negligence;  judg- 
ment for  plaintiff  for  $680  reversed. 

Johnson's  Adm'r  v,  Chesapeake  &  Ohio  R.  R.  Co.,  91  Va.  171 
{1895),  plaintiff's  intestate  killed  by  freight  train  at  crossing;  judg- 
ment for  defendant  on  demurrer  to  evidence  affirmed. 

Persons  Ijrlng  down  on  railroad  track. 

Richmond  &  Danville  R.  R.  Co.  v,  Anderson's  Adm'r,  31  Gratt. 
{Va.)  812  (1879),  person  walking  along  track  killed  by  train;  con- 
tributory negligence;  judgment  for  plaintiff  for  $6,000  reversed;  (it 
appeared  that  deceased  was  lying  on  the  track  at  the  time  of  the 
accident). 

Virginia  Midland  R.  R.  Co.  v.  Boswell's  Adm'r,  82  Va.  932 
{1887),  plaintiff's  intestate  lying  asleep  on  track  run  over  and  killed 
by  train;  judgment  for  plaintiff  for  $5,000  reversed,  defendant  not 
being  liable,  negligence  on  its  part  not  being  shown. 

Seaboard  &  Roanoke  R.  R.  Co.  v,  Joyner's  Adm'r,  92  Va.  354 
{1895),  person  sitting  down  on  railroad  track  run  over  and  killed  by 
train,  he  being  within  view  from  time  the  train  left  station  until  it 
struck  deceased;  trespasser;  gross  negligence  of  defendant's  serv- 
ants; judgment  for  plaintiff  affirmed. 

Tucker's  Adm'r  v,  Norfolk  &  Western  R.  R.  Co.,  92  Va.  549 
{1896),  person  lying  on  track  struck  and  fatally  injured  by  engine; 
trespasser ;  judgment  for  defendant  on  demurrer  to  evidence  affirmed. 

Ck>llislons  between  wagons  and  trains  at  crossings. 

Nash  v,  Richmond,  Fredericksburg  &  Potomac  R.  R.  Co.,  82 
Va.  55  (1886),  collision  between  wagon  and  train  at  crossing;  failure 
of  plaintiff  to  look  for  approaching  train;  contributory  negligence; 
judgment  for  defendant  affirmed. 

See  also  New  York,  Philadelphia  &  Norfolk  R.  R.  Co.  v. 
Kellam's  Adm'r,  83  Va.  851  (1887),  collision  between  vehicle  and 
train  at  crossing;  judgment  for  plaintiff  for  $2,500  reversed  on 
ground  of  contributory  negligence  of  deceased. 

In  Richmond  &  Danville  R.  R.  Co.  v.  Yeamans,  86  Va.  860 
(1890),  collision  between  wagon  and  train,  judgment  for  plaintiff  for 
$9,000  was  reversed.  The  syllabus  to  the  report  (paragraph  5) 
states  the  facts  as  follows:  "Where  a  plaintiff  acquainted  with  a 
crossing,  and  aware  that  the  place  was  used  for  shifting  cars,  was 
seen  by  engineer  of  the  shifter,  that  had  iust  passed,  to  drive  his 
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one-horse  wagon  safely  across  the  track  within  a  few  feet  of  the 
shifter,  the  horse  not  noticing  it,  and  to  proceed  some  nine  feet 
from  the  track,  when,  the  engineer  not  observing,  the  horse  balked 
and  backed  the  wagon  onto  the  track  into  collision  with  the  shifter, 
which,  having  coupled  onto  a  train  of  cars,  was  backing  down  the 
track,  whereby  injury  resulted  to  wagon,  horse  and  plaintiff:  Held^ 
error  to  refuse  to  set  aside  the  verdict  for  the  plaintiff  as  not  war- 
ranted by  the  evidence." 

See  also  subsequent  decision  in  the  Yeamans  case,  90  Va.  752 
(1894),  where  it  was  held  defendant  was  not  liable  and  judgment  for 
plaintiff  reversed. 

Horse  frightened  by  noise  of  train, 

Petersburg  R.  R.  Co.  v,  Hite,  8i  Va.  767  (1886),  plaintiff's  horse, 
which  he  was  driving  along  public  street,  frightened  by  noise  of 
steam  from  engine,  running  away  and  plaintiff  injured;  judgment 
for  plaintiff  for  $900  affirmed. 

Run  over  by  mule. 

In  BowEN  V,  Flanagan,  84  Va.  -313  (1888),  it  appeared  that 
"  plaintiff,  on  a  railroad  velocipede,  was  proceeding  along  the  track 
towards  its  intersection  with  a  street,  when  he  saw  a  mule  and  cart 
standing  in  the  street  near  the  track.  He  reduced  his  speed  to  twa 
miles  an  hour.  When  he  reached  the  street,  the  mule,  which  was 
unattended  by  defendant's  servant,  having  charge  thereof,  which 
fact  plaintiff  did  not  perceive,  ran  over  and  injured  plaintiff.  Held^ 
that  defendant  was  liable  in  damages."  Judgment  for  plaintiff 
affirmed. 

Run  over  by  horse  and  vehicle. 

Muse  v.  Stern,  82  Va.  33  (1886),  trespass  on  the  case,  to  recover 
damages  for  negligent  management  of  defendant's  horse  and  phae- 
ton, whereby  plaintiff  was  injured;  two  trials  below  in  one  of  which 
verdict  for  plaintiff  was  set  aside,  and  in  the  other  verdict  was  for 
defendant;  plaintiff  excepted  to  results  of  both  trials;  judgment  for 
defendant  affirmed.  (It  appeared  that  Straus  and  Stern  were  part- 
ners. The  former  owned  a  horse  and  phaeton  and  sent  his  servant 
with  same  to  meet  Stern.  While  driving  the  injury  to  Muse 
happened.  It  was  held  that  relation  of  master  and  servant  did  not 
exist  between  defendant  Stern  and  driver,  and  plaintiff  could  not 
recover  against  defendant;  also,  that  Stern's  mere  presence  at  time 
of  injury  did  not  make  him  liable  for  driver's  negligence.) 
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Animals  on  track. 

See  Trout  v,  Virginia  &  Tennessee  R.  R.  Co.,  23  Gratt.  (Va.) 
€19;  Orange,  Alexandria  &  Manassas  R.  R.  Co.  v.  Miles,  76  Va. 
773;  Richmond  &  Danville  R.  R.  Co.  v.  Noell,  86  Va.  19;  Nor- 
folk &  Western  R.  R.  Co.  v.  McGavock,  90  Va.  507;  Norfolk  & 
Western  R.  R.  Co.  v.  Johnson,  91  Va.  661. 

NOTES  OF  WASHINGTON  CASES  RELATING  TO  COLLI- 
SIGNS  AT  CROSSINGS  AND  ACCIDENTS  TO  PERSONS 
ON  TRACK. 

Collision  between  wagon  and  train  at  crossing. 

Ladouceur  v.  Northern  Pacific  R.  R.  Co.,  4  Wash.  38  (1892), 
collision  between  wagon  and  train  at  crossing;  judgment  for  defend- 
ant reversed,  it  being  error  to  nonsuit  on  ground  of  contributory 
negligence  for  failure  to  stop,  look  and  listen,  when  if  plaintiff  had 
-done  so  he  could  not  have  seen  or  heard  the  train. 

See  subsequent  decision  in  the  Ladouceur  case,  6  Wash.  280 
(1893),  where  judgment  for  plaintiff  was  affirmed. 

Collision  between  wagon  and  street  car. 

Spurrier  v.  Front  Street  Cable  R*y  Co.,  3  Wash.  659  (1892), 
collision  between  wagon  and  street  car;  judgment  for  plaintiff  for 
$1,000  affirmed. 

Christensen  v.  Union  Trunk  Line,  6  Wash.  75  (1893),  collision 
between  wagon  and  street  car;  contributor}'  negligence  in  attempt- 
ing to  cross  track  in  front  of  car;  judgment  for  plaintiff  reversed. 

Redford  v.  Spokane  Street  R'y  Co.,  9  Wash.  55  (1894),  col- 
lision between  wagon  and  street  car;  judgment  for  plaintiff  reversed 
for  erroneous  instructions,  etc. 

See  subsequent  decision  in  the  Redford  case,  15  Wash.  419  (1896), 
in  which  judgment  for  plaintiff  was  affirmed. 

Person  crossing  track  —  Defective  crossing. 

Lewis  v.  Puget  Sound  Shore  R.  R.  Co.,  4  Wash.  188  (1892),  per- 
son walking  on  loose  boards  on  railroad  ties  alongside  track, 
attempting  to  cross  track  when  engine  was  close  upon  him,  slipping 
and  falling  under  wheels  of  car  and  fatally  injured;  judgment 
reversed  on  ground  of  contributory  negligence. 

Child  crossing  street  struck  by  cable  car, 

Mitchell  7;.  Tacoma  Railway  &  Motor  Co.,  9  Wash.  120  (1894), 
^irl,  a  little  over  eight  years  old,  while  crossing  street,  knocked 
down  by  cable  car;  judgment  for  plaintiff  for  f  12,000  reversed  for 
erroneous  instructions. 
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See  Mitchell  v,  Tacoma  R'y  &  Motor  Co.,  13  Wash.  560  (1896)^ 
where  judgment  for  plaintiff  was  affirmed,  on  condition  that  plain* 
tiff  remit  $18,000  from  verdict  rendered  for  $30,000,  in  which  case 
judgment  for  $12,000  would  be  affirmed. 

Kicking  cars  —  Run  over  by  car. 

Roth  v.  Union  Depot  Co.,  13  Wash.  525  (1896),  boy  nine  years 
old,  walking  along  footpath  habitually  used  by  public  on  defend- 
ant's right  of  way,  knocked  down  by  a  car  **  kicked  "  down  grade; 
judgment  for  plaintiff  for  $15,000  affirmed  (injuries,  loss  of  one  of 
his  legs). 

Child  playing  on  turntable. 

Ilwaco  Railway  &  Navigation  Co.  v,  Hedrick,  i  Wash.  446 
(1890),  child,  between  five  and  six  years  of  age  playing  on  turntable^ 
sustaining  fatal  injuries;  judgment  for  plaintiff  for  $2,000  affirmed. 

Animals  on  track. 

See  Oregon  Railway  &  Navigation  Co.  v,  Smalley,  i  Wash.  206 
(1890);  Oregon  Railway  &  Navigation  Co.  v,  Dacres,  i  Wash. 
195  (1890),  following  ruling  in  Dacres  z/.  Oregon  Railway  &  Navi- 
gation Co.,  I  Wash.  525  (1889),  on  **  railway  fence  "  law  (Washing, 
ton  Laws  1883);  Jolliffe  v.  Brown  et  al.  (Receivers),  14  Wash. 
155  (1896). 

NOTES  OF  WEST   VIRGINIA   CASES   RELATING   TO  COL- 
LISIONS AT  CROSSINGS  AND  ACCIDENTS  ON  TRACK. 

COLLISION  BETWEEN  WAGON  AND  TRAIN  AT  CROSS- 
ING—HORSE FRIGHTENED  — DUTIES  OF  TRAVELERS 
AND  RAILROAD  COMPANIES  AT  CROSSINGS.  —  In  BEYEL 
V.  NEWPORT  NEWS  db  MISSISSIPPI  VALLEY  R.  R.  CO.,  34  W. 
Va.  538  (1890),  collision  between  wagon  and  train  at  crossing 
whereby  horse  became  frightened,  ran  away  and  overturned  wagon, 
causing  injuries  to  plaintiff,  judgment  for  plaintiff  for  $1,876  was 
reversed  for  erroneous  exclusion  of  instructions  asked  by  defendant. 
The  syllabus  states  the  case  as  follows: 

"  I.  Failure  to  ring  a  bell  or  blow  a  whistle  on  an  engine,  as 
required  by  the  Code,  ch.  54,  §  61,  is  negligence  for  which  a  rail- 
road company  is  chargeable ;  but  this  does  not  excuse  a  traveler  on 
a  highway  crossing  a  railroad  track  from  the  exercise  of  such  reason- 
able care  and  caution  as  the  law  requires,  to  ascertain  whether  a 
train  is  approaching  the  crossing. 

"  2.  The  traveler  and  the  company  have  mutual  and  reciprocal 
duties  and  obligations  in  such  case,  and.  though  a  train  has  the  right 
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of  way,  the  same  degree  of  care  and  diligence  to  avoid  collision  is 
due  from  both. 

"3.  It  is  the  duty  of  a  traveler  on  the  highway  crossing  a  railroad 
to  look  carefully  for  an  approaching  train,  and  if  looking  leaves  any 
doubt,  or  the  view  is  obstructed,  he  must  also  listen,  before  attempt- 
ing to  cross;  otherwise  he  will  himself  be  guilty  of  negligence,  which 
will  prevent  his  recovery  for  an  injury  received  in  crossing. 
Obstructions  rendering  the  view  obscure  and  unreliable  call  for 
greater  caution  on  his  part." 

[The  Bevel  case,  supra^  may  be  regarded  as  a  leading  case  on  the 
reciprocal  duties  of  travelers  and  railroad  companies.] 

Collision  between  wagon  and  train  at  crossing. 

Butcher  v.  West  Virginia  &  Pittsburgh  R.  R.  Co.,  37  W.  Va. 
180  (1892),  collision  between  wagon  and  train  at  crossing;  judg- 
ment for  plaintiff  for  $2,000  reversed;  burden  on  plaintiff  not  only 
to  show  failure  of  railroad  company  to  give  statutory  signal,  but 
also  that  such  failure  was  proximate  cause  of  injury. 

Person  killed  by  train  while  crossing  track. 

In  NuzuM  V.  Pittsburgh,  Cincinnati  &  St.  Louis  R'y  Co.,  30 
W.  V  a.  228  (1887),  person  crossing  track  at  much  frequented  path- 
way from  steamboat  landing  to  railroad  track,  struck  and  killed  by 
train  moving  by  its  own  momentum  at  speed  exceeding  rate  fixed 
by  city  ordinance,  judgment  directing  verdict  for  defendant  was 
reversed  for  erroneous  exclusion  of  evidence  offered  by  plaintiff. 
It  was  held  that  if  the  servants  of  a  railroad  company,  having  in  its 
charge  one  of  its  engines  and  trains  running  within  the  corporate 
limits  of  a  city  in  this  State,  to  and  over  a  public  wharf  therein, 
shall  fail  or  neglect  to  give  notice  at  least  sixty  rods  before  its 
approach  to  such  wharf  by  ringing  the  bell  or  blowing  ttie  whistle 
of  the  locomotive  for  a  sufficient  time  to  give  notice  of  its  approach 
thereto,  such  failure  or  neglect  is  of  itself  negligence  on  the  part 
of  such  railroad  company."  ffeld^  also,  that  "the  fact  that 
pedestrians  are  accustomed  to  travel  on  a  railroad  at  a  particular 
place,  makes  it  the  duty  of  such  railroad  company  to  exercise  greater 
caution  and  prudence  in  the  operation  of  its  road  at  that  place." 
Jleld^  also,  that  "  if  such  company  permit  a  train  of  its  cars  to  be 
moved  at  that  place,  without  having  some  of  its  servants  in  position 
to  give  warning  of  its  approach,  and  to  control  its  movements, 
these  facts  are  of  themselves  acts  of  negligence." 

Person  killed  while  walking  on  track  —  Contributory  negligence, 

Raines  v.  Chesapeake  &  Ohio  R'y  Co.,  39  W.  Va.  50  (1894),  'per- 
son   walking   slowly  on   railroad   track   with  back  towards   train. 
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reading  a  paper,  struck  and  killed  by  train ;  contributory  negligence ; 
judgment  for  defendant  affirmed;  on  rehearing,  facts  again  reviewed  | 

and  judgment  for  defendant. 

PERSON  STRUCK  BY  ENGINE  AT  STREET  CROSSING  — 
DUTY  OF  TRAVELER  AT  CROSSING.  —  In  BERKELEY  V. 
CHESAPEAKE  db  OHIO  R'Y  CO.,  43  W.  Va.  ii  (1896),  person 
crossing  track  struck  by  switch  engine  at  street  crossing,  judgment 
for  plaintiff  for  $2,000  was  reversed,  and  judgment  rendered  for 
defendant  upon  demurrer  to  the  evidence.  The  syllabus  states  the 
case  as  follows: 

**  I.  Where  a  party  with  no  defect  in  his  sight  or  hearing  attempts 
to  cross  a  railway  track  at  a  street  crossing  in  a  city,  without  look- 
ing or  listening  for  the  approach  of  a  train,  and  is  struck  and  injured 
by  a  train  moving  on  said  railroad,  his  negligence  is  such  as  to  pre- 
clude him  from  recovering  damages  for  such  injury,  although  the 
servants  of  the  railroad  may  have  been  negligent  in  failing  to  ring 
a  bell  or  blow  a  whistle  before  reaching  said  crossing,  as  required 
by  statute  (Code,  ch.  54,  §  61). 

'*  2.  The  person  thus  attempting  to  cross  the  railroad  track,  and 
the  company  owning  the  railroad,  have  mutual  and  reciprocal  duties 
and  obligations  in  such  case;  and,  though  a  train  has  the  right  of 
way,  the  same  degree  of  care  and  diligence  to  avoid  collision  is  due 
from  both. 

"3.  It  is  the  duty  of  the  pedestrian  at  the  street  crossing  of  a 
railway  to  look  carefully  for  an  approaching  train,  and,  if  the  view 
is  obstructed,  to  listen  before  attempting  to  cross  the  track;  other- 
wise he  will  himself  be  guilty  of  negligence  which  will  prevent  his 
recovery  for  an  injury  received  in  crossing."  (Following  the  rule 
in  Beyel  V,  Newport  News  &  Mississippi  Valley  R.  R.  Co.,  34  W. 
Va.  538,  a  leading  case  on  the  subject  in  West  Virginia.  See  the 
Beyel  case  in  this  volume,  page  638,  ante.) 

Child  run  over  and  killed  by  train  —  Negligence  of  parents  not  imputa- 
ble  to  child. 

In  GuNN  V,  Ohio  River  R.  R.  Co.,  42  W.  Va.  676  (1896),  child 
about  six  years  old  run  over  and  killed  by  train,  judgment  for 
defendant  was  reversed  and  judgment  for  plaintiff  on  demurrer  to 
evidence.  It  was  held  that  "a  child  of  very  tender  years  is  not 
chargeable  with  contributory  negligence."  Held,  also,  that  **  while 
it  may  be  assumed  by  the  engineer  that  a  person  walking  upon  a 
railroad  track  will  get  off  it  in  time  to  save  himself  from  injury  from 
a  train,  yet  that  is  not  the  rule  as  to  children  of  very  tender  years^ 
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or  persons  plainly  and  obviously  disabled  by  deafness,  intoxication^ 
•sleep,  or  other  causes  from  taking  care  of  themselves." 

Animals  injured  or  killed  on  track. 

See  Hawker  v,  Baltimore  &  Ohio  R.  R.  Co.,  15  W.  Va.  628; 
Baylor  v,  Baltimore  &  Ohio  R.  R.  Co.,  9  W.  Va.  270;  Blaine  v. 
Baltimore  &  Ohio  R.  R.  Co.,  9  W.  Va.  252;  Washington  v  Balti- 
more &  Ohio  R.  R.  Co.,  17  W.  Va.  190;  Johnson  v,  Baltimore  & 
Ohio  R.  R.  Co.,  25  W.  Va.  570;  Layne  v,  Ohio  River  R.  R.  Co., 
35  W.  Va.  438;  HoGE  z/.  Ohio  River  R.  R.  Co.,  35  W.  Va.  562; 
Clark  v,  Ohio  River  R.  R.  Co.,  34  W.  Va.  200,  also  39  W.  Va.  733; 
-CoYLE  V.  Baltimore  &  Ohio  R.  R.  Co.,  ii  W.  Va.  94;  Heard  v. 
Chesapeake  &  Ohio  R*y  Co.,  26  W.  Va.  455;  Bullington  v.  New- 
port News  &  Mississippi  Valley  Co.,  32  W.  Va.  436;  Toudy  v,  Nor- 
folk &  Western  R.  R.  Co.,  38  W.  Va.  694;  Maynard  v,  Norfolk  & 
Western  R.  R.  Co.,  40  W.  Va.  331 ;  Lovejoy  v.  Chesapeake  &  Ohio 
R'y  Co.,  41  W.  Va.  693;  Kirk  v.  Norfolk  &  Western  R.  R.  Co., 
41  W.  Va.  722;  Talbot  v.  West  Virginia,  C.  &  P.  R'y  Co.,  42  W. 
Va.  560. 


LOCKWOOD  V.  BELLE   CITY  STREET-RAILWAY 

COMPANY. 

Supreme  Courty  Wisconsin^  January  Term,  iSpd. 

[Reported  in  92  Wis.  97.] 

COLLISION  BETWEEN  WAGON  AND  STREET  CAR  — PERSON  RID- 
ING IN  WAGON  INJURED  — FAILURE  TO  LOOK  AND  LISTEN  — 
CONTRIBUTORY  NEGLIGENCE  —  NEGLIGENCE  OF  DRIVER  — 
Where  plaintiff  was  injured  by  reason  of  a  collision  of  the  wagon  in  which 
he  was  riding  with  defendant's  electric  street  car,  and  it  appeared  that  the 
street  car  was  coming  from  an  easterly  direction  and  the  wagon  was  being 
driven  across  the  track  towards  the  northwest,  plaintiff  being  in  the  rear  of 
the  wagon  to  attend  to  a  safe  which  was  in  the  wagon,  and  having  his  back 
to  the  east,  it  was  Aeld  that  the  fact  that  plaintiff  neither  saw  nor  heard  the 
coming  car  was  conclusive  that  he  neither  looked  nor  listened  for  it,  and 
he  was  guilty  of  contributory  negligence  (i). 
It  was  also  A^ld,  that  the  driver  of  the  wagon  was  negligent,  and  that  the 
motorman  of  street  car  was  not  guilty  of  gross  negligence  or  of  negligence 
more  culpable  than  that  of  the  plaintiff  or  his  father,  who  was  driving  the 
horse. 

I.  See  note  on  the  rule  of  '*  Stop,  sin  case  (decided  in  1901),  viz..  Brown 

Look  and  Listen,"  in  9  Am.  Nf.g.  Rep.  v,  Chicago  &  N.  W.  R'y  Co.,  9  Am. 

408-416,  appended  to  a  recent  Wiscon-  Neg.  Rep.  403. 
Vol.  XII  -  41 
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MUTUAL  NEGLIGENCE.  —  Where  by  the  conduct  of  both  parlies  in  thr 
transaction  they  are  guilty  of  negligence  in  the  same  degree  or  are  equally^ 
culpable,  there  can  be  no  recovery  (i). 

DEGREES  OF  NEGLIGENCE.  —  The  degrees  of  negligence,  slight,  ordinary 
and  ^ross,  reviewed,  reiterated  and  re-affirmed  in  the  opinion  of  Cassoday 
Ch.  J.  (2) 

Appeal  from  a  judgment  of  the  Circuit  Court  for  Racine 
County,  entered  for  defendant  upon  the  special  verdict  rendered 
by  the  jury.  The  facts  appear  in  the  opinion.  Judgment 
affirmed. 

Wallace  Ingalls  (John  B.  Simmons,  of  counsel),  for 
appellant. 

Thomas  M.  Kearney,  for  respondent. 

Cassoday,  Gh.  J. —  i.  Main  street,  in  Racine,  runs  in  a  north* 
erly  and  southerly  direction.  State  street  starts  at  Main  street 
and  runs  westerly  therefrom.  The  defendant  has  double  street- 
car tracks  on  Main  street,  southerly  from  the  east  end  of  State 
street,  and  also  has  double  street-car  tracks  connecting  with  those 
on  Main  street,  and  curving  from  Main  street  onto  State  street, 
and  running  thereon  westerly,  far  beyond  the  place  of  the  acci- 
dent, and  upon  and  over  which  the  defendant's  electric  street  cars 
run  east  and  west  at  short  intervals.  State  street  at  the  place  in 
question  is  seventy-four  feet  in  width,  the  sidewalks  occupying 
twelve  feet  on  either  side,  leaving  fifty  feet  between  the  side- 
walks; and  about  the  middle  of  that  space  is  occupied  by  double 
street-car  tracks,  each  being  five  feet  wide,  with  a  space  of  four 
feet  between  the  two  tracks.  Between  the  curb  line  on  either 
side  and  the  railway  track  is  a  little  less  than  seventeen  feet. 
The  cars  going  west  run  upon  the  north  track,  and  the  cars  going 
east  run  upon  the  south  track.  There  is  an  alley  running  south- 
erly from  State  street,  the  middle  of  which  is  120  feet  west  of  the 
building  front  on  Main  street,  but  the  alley  is  not  continued  on 
the  north  side  of  State  street.  The  alley  is  about  sixteen  feet 
wide.  From  the  end  of  the  alley  to  the  north  rail  of  the  north 
track  is  forty-three  feet.     About  129  feet  west  of  the  alley  is  a 

I.  A  recent  Wisconsin  case,  Tesch  companies   at  crossings,   the  opinion 

V,  Milwaukee  Electric  R'y  &  Light  being  rendered  by  Marshall,  J. 
Co.,  (decided   in  January,   iqoi),  and 

reported  in  9  Am.  Neg.  Rep.  388-402,  2.  The  Wisconsin  cases  cited  in  the 

states  the  rule  as  to  negligence  and  opinion  in  the  case  at  bar  are  made 

the  duties  of    travelers  and   railway  the  subject  of  a  note  to  the  report  of 

the  case  in  this  volume, /t^x/. 
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viaduct,  and  the  grade  from  Main  street  to  the  viaduct  ascends 
about  four  feet.  On  the  north  side  of  State  street  the  viaduct 
IS  about  276  feet  west  of  the  west  curb  line  of  Main  street.  From 
a  point  opposite  the  alley  in  the  center  of  the  north  track  to  the 
straight  track  on  Main  street,  the  distance  is  160  feet;  and  by 
following  on  the  curve  of  the  track  onto  State  street  it  is  170  feet. 
It  appears  from  the  facts  as  stated  by  the  plaintiff's  counsel 
and  his  witnesses,  in  effect,  that  the  vehicle  was  a  three-spring 
delivery  wagon ;  that  the  box  was  eleven  feet  and  eleven  inches 
long;  that  the  thills  were  seven  feet  long;  that  it  was  nineteen 
feet  and  three  inches  from  the  ends  of  the  shafts  to  the  rear  end 
of  the  box ;  that  it  was  drawn  by  a  single  horse ;  that  about  half- 
past  four  o'clock  in  the  afternoon  of  the  day  named,  at  a  point 
in  the  alley  some  distance  south  of  State  street,  an  iron  safe  was 
placed  in  the  wagon  a  little  in  front  of  the  hind  wheels ;  that  the 
plaintiff  got  onto  the  wagon  to  hold  the  safe  in  place ;  that  the 
plaintiff's  father  occupied  the  east  end  of  the  seat,  as  they  moved 
north ;  that  the  plaintiff's  uncle  occupied  the  west  end  of  the  seat ; 
that  while  in  these  relative  positions,  the  father  drove  north  in 
the  alley  to  State  street ;  that  their  object  was  to  take  the  safe  to 
the  father's  house  on  the  west  side  of  the  river,  and  for  that  pur- 
pose it  was  necessary  to  go  west  on  State  street ;  that  when  they 
first  came  out  of  the  alley  the  father  looked  east,  but  saw  no  car; 
that  there  was  a  horse  and  wagon  standing  in  front  of  an  office 
on  the  opposite  side  of  the  street  and  immediately  west  of  the 
line  of  the  alley  if  the  same  had  been  projected  north ;  that  from 
the  end  of  the  alley,  the  horse  was  driven  in  a  northeasterly 
direction ;  that  when  the  father  first  saw  a  car  coming  to  the  cor- 
ner on  Main  street,  the  forefeet  of  the  horse  were  then  over  the 
south  rail  of  the  south  track;  that  when  the  wagon  was  on  the 
north  track,  going  west,  the  uncle  told  the  father  there  was  a  car 
coming,  and  to  hurry  up,  and  the  father  then  saw  it  coming  about 
100  feet  east  of  them ;  that  he  tried  to  get  out  of  the  way  as 
much  as  he  could,  by  turning  as  far  as  he  could  to  the  right,  but 
the  hind  wheel  on  the  left-hand  side  slipped  along  on  the  north 
rail  of  the  north  track ;  that  by  reason  of  the  length  of  the  wagon 
and  the  obstructions  north  of  the  north  track  and  the  wheel  slip- 
ping along  the  rail,  the  wagon  could  not  be  got  out  of  the  way 
sooner,  and  so  the  car  ran  into  the  hind  end  of  the  wagon,  and 
threw  the  safe  and  the  plaintiff  out,  and  injured  his  thumb  so 
that  amputation  became  necessary ;  that  the  place  of  the  collision 
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was  about  fifty  feet  east  of  the  bridge  or  viaduct.  That  would 
be,  according  to  the  evidence,  about  eighty  feet  west  of  the  line 
of  the  alley  projected,  or  something  more  than  lOO  feet  from  the 
north  end  of  the  alley.  It  is  conceded  that  from  the  time  they 
left  the  alley  until  the  collision,  the  plaintiff  did  not  hear  nor  see 
the  car;  that  during  that  time  he  had  hold  of  the  safe,  with  his 
back  towards  the  east. 

The  findings  of  the  jury,  to  the  effect  that  the  plaintiff  and  the 
driver  were  each  guilty  of  a  want  of  ordinary  care,  are  certainly 
sustained  by  the  evidence.  The  fact  that  the  plaintiff  neither 
saw  nor  heard  the  coming  car,  and  that  his  back  was  all  the  time 
turned  towards  the  east,  is  conclusive  that  he  neither  looked  nor 
listened  for  the  coming  car;  and  that  certainly  constituted  negli- 
gence on  his  part  —  especially  as  he  must  have  known,  during  all 
the  time  of  the  danger,  that  the  faces  of  his  father  and  uncle  were 
towards  the  northwest,  so  that  they  could  not  see  a  car  coming 
from  the  east  without  inconvenience.  The  fact  that  the  plain- 
tiff's father,  driving  the  horse,  saw  the  coming  car  when  the 
horse's  forefeet  were  on  the  south  track,  and  saw  that  the  por- 
tion of  the  street  north  of  the  north  track,  in  the  direction  in 
which  he  was  driving,  was  obstructed  by  a  horse  and  wagon 
standing  in  front  of  the  office  mentioned,  ought  to  have  admon- 
ished him  that  there  was  danger  of  his  obstructing  the  passage  of 
the  coming  car,  as  well  as  endangering  his  own  safety,  if  he  per- 
sisted in  driving  in  the  direction  of  the  obstruction,  instead  of 
turning  and  going  west,  south  of  all  the  tracks.  Besides,  it 
appears,  not  only  from  his  testimony,  but  also  from  the  testi- 
mony of  his  brother,  who  was  on  the  seat  with  him,  that  he  did 
not  see  the  car  at  all  until  his  brother  told  him  to  hurry  up,  as 
there  was  a  car  coming  around  the  corner;  and  when  the  brother 
saw  the  car  coming  and  not  slowing  up  he  again  told  the  driver, 
and  he  again  urged  the  horse  up;  and  that  when  the  car 
approached  nearer,  the  uncle  waved  his  hand  twice  at  the  motor- 
man  to  stop.     The  driver's  negligence  is  apparent. 

2.  The  plaintiff  called,  as  a  witness,  the  motorman  on  the  car 
in  question,  at  the  time  of  the  collision,  and  he  testified  to  the 
effect  that  he  had  been  such  motorman  on  the  defendant's  cars 
about  six  months;  that  prior  to  that  time  he  had  been  a  conduc- 
tor thereon ;  that  he  came  slowly  around  the  curve,  about  as  fast 
as  a  man  would  naturally  walk ;  that  on  leaving  the  curve,  he 
applied  the  power  to  gradually  increase  the  speed,  in  the  customary 
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way,  and  went  to  putting  on  his  gloves;  that  when  he  got 
about  loofeet  from  the  wagon  he,  for  the  first  time,  discovered  the 
horse  and  wagon  going  northwesterly  across  the  tracks;  that 
when  he  first  saw  them,  the  horse  was  on  the  north  track,  and 
the  wagon  on  the  south  track  and  between  the  tracks ;  that,  run- 
ning at  the  speed  he  was,  he  supposed  they  would  get  out  of  the 
way ;  that  when  he  got  forty  or  fifty  feet  from  them  he  saw  they 
were  not  yet  clear  from  the  track,  "that  there  was  a  possibility 
of  "  the  wagon  "not  clearing  the  track, "and  so  he  "proposed  to 
stop  the  car;"  that  the  first  thing  generally  done  when  there  is 
danger  ahead  is  to  pull  off  the  current ;  that  he  threw  off  the  cur- 
rent ;  that  that  was  the  first  move  in  all  cases ;  that  the  first  thing, 
he  did  to  stop  the  car  was  to  use  the  brake;  that  when  he  applied 
the  brake,  he  tightened  up  on  the  lever ;  that  for  some  reason  the 
lever  slipped  from  his  hand,  or  slipped  in  the  ratchet,  or  slipped 
somewhere,  and  the  lever  came  with  the  weight  of  the  chain  and 
brakes,  and  struck  him  in  the  side;  that  the  brake  gave  way; 
that  he  thought  the  ratchet  gave  way ;  that  he  could  not  tell 
positively  why  it  gave  way  —  whether  it  was  the  fault  of  the 
dog,  fastened  onto  the  dash,  or  whether  it  was  a  slip  —  but  he 
knew  it  gave  way ;  that  as  soon  as  the  brake  slipped  and  struck 
him,  he  realized  that  he  had  not  time  enough  to  again  apply  the 
brake  before  a  collision,  and  so  he  tried  to  apply  the  reverse  cur- 
rent ;  that  in  order  to  do  so,  he  had  to  take  hold  of  the  lever  and 
the  spring  on  the  top  of  the  cylinder,  and  shove  around  to  the 
right;  that  he  hit  it  three  or  four  times,  but  that  it  would  not 
turn  by  the  point ;  that  it  seemed  to  strike  some  way,  but  when 
he  had  hit  it  three  or  four  times,  and  just  as  the  car  struck  the 
wagon,  it  slid  along,  and  the  current  took  effect  and  reversed  all 
right,  and  the  car  started  back;  that  had  the  reverse  current 
taken  effect  when  first  applied,  or  an  instant  sooner  than  it  did, 
the  car  would  not  have  hit  the  wagon  at  all ;  that  the  instructions 
were  not  to  use  the  reverse  current,  unless  necessary  to  prevent 
accident,  as  the  use  of  the  reverse  current  was  likely  to  break  or 
injure  the  car.  Such  evidence  of  the  motorman  is  undisputed. 
It  is  undisputed  that,  under  ordinary  circumstances,  an  electric 
car  running  at  the  rate  of  seven  or  eight  miles  an  hour,  can  be 
stopped  by  the  application  of  the  brake  in  going  a  distance  of 
thirty-five  or  forty  feet ;  and  that  running  at  the  rate  of  six  or 
seven,  or  even  ten,  miles  an  hour  it  can  be  stopped  by  the  reverse 
current,  properly  applied,  in  going  a  distance  of  eight  or  ten  feet. 
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The  jury  found  that  while  passing  between  Main  street  and  the 
place  of  the  accident,  the  car  was  moving  at  the  rate  of  about  six 
miles  per  hour;  and  that  the  horse  and  wagon  were  moving  more 
than  half  as  fast. 

Thus  it  appears,  and  is  undisputed,  that  the  motorman  saw  the 
horse  and  wagon  when  lOO  feet  distant  from  them ;  that  when  he 
got  within  forty  or  fifty  feet  of  them,  he  was  active  in  doing  all  that 
he  could  in  trying  to  stop  the  car  —  in  throwing  off  the  current, 
in  attempting  to  apply  the  brake,  and  in  attemptii^g  to  apply  the 
reverse  current ;  and  that  he  failed  because,  and  only  because, 
the  brake  gave  way,  as  indicated,  and  the  reverse  current,  for  the 
moment,  failed  to  take  effect,  as  indicated.  There  is  not  a 
particle  of  evidence  that  the  giving  way  of  the  brake  or  the  fail- 
ure of  the  reverse  current  to  take  effect  was  the  fault  of  the 
motorman.  The  jury  must  have  concluded  that  the  motorman 
had  reasonable  ground  for  apprehending  danger  of  a  collision, 
when  his  car  was  more  than  forty  or  fifty  feet  from  the  wagon ; 
and  yet  the  evidence  is  undisputed  that  had  the  brake  worked  as 
usual,  or  the  reverse  current  had  taken  effect  as  usual,  the  motor- 
man  would  have  had  no  difficulty  in  stopping  the  car,  at  the 
speed  it  was  going,  in  moving  a  distance  of  thirty  or  forty  feet. 
Thus  it  is  manifest  from  the  undisputed  evidence  that  there  was 
no  failure  of  the  motorman  to  keep  a  proper  lookout,  no  failure 
to  act  when  there  was  reasonable  ground  for  apprehending  danger, 
no  wilful  or  intentional  wrong  or  omission  of  duty.  If  he  was 
at  fault  at  all,  it  must  have  been  some  unconscious  misjudgment, 
mistake  or  mismove  in  manipulating  the  brake  or  in  applying  the 
reverse  current,  not  disclosed  by  the  evidence.  Such  misjudg- 
ment, mismove  or  mistake  (assuming  it  to  have  been  made)  was 
certainly  not  more  culpable  than,  if  as  culpable  as,  the  negligence 
of  the  plaintiff  or  his  father,  who  was  driving  the  horse. 

That  there  can  be  no  recovery,  under  such  circumstances,  has 
been  held  by  this  court  in  cases  too  numerous  to  mention.  Per- 
haps the  case  of  Schilling  v.  Chicago,  M.  &  St.  P.  R.  R.  Co.,  71 
Wis.  255.  illustrates  the  question  involved  as  well  as  any.  In  that 
case  the  plaintiff's  intestate  might,  had  he  looked,  have  seen  the 
train  coming  when  nearly  half  a  mile  distant,  as  the  track  was 
straight  and  there  was  no  obstruction.  When  the  train  got 
within  eighty  rods  of  him  he  was  seen  by  the  engineer,  walking 
along  a  pathway  outside  of  the  track,  and  about  three  feet  from 
it,  in  the  same  direction  the  train  was  going.     When  the  train 
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got  within  forty  feet  of  him,  he  turned  onto  the  track  and  was 
struck  by  the  engine  and  was  killed.  The  evidence  tended  to 
prove  that  the  train  was  due  about  that  time ;  that  it  was  run- 
ning at  an  unlawful  rate  of  speed ;  that  the  bell  was  not  rung, 
nor  the  whistle  blown,  nor  any  signal  given ;  that  about  the  time 
the  engineer  first  saw  the  deceased,  he  had  occasion  to  look  down 
where  he  could  not  see  the  track  in  front,  while  adjusting  certain 
machinery,  and  so  did  not  look  ahead  on  the  track  again  until 
the  engine  was  within  about  forty  feet  of  the  deceased ;  that  dur- 
ing the  same  time,  the  fireman  was  busy  putting  in  coal,  as  it 
was  necessary  and  his  duty  to  do.  The  trial  court  granted  a 
nonsuit,  and  this  court  affirmed  the  judgment.  Mr.  Justice 
Taylor  dissented  on  the  ground  that,  admitting  that  the  negli- 
gence of  the  deceased  contributed  to  the  injury,  yet  there  was 
evidence  tending  to  prove  * 'gross  carelessness  "  in  the  engineer's 
not  watching  the  deceased,  after  he  first  saw  him,  and  stopping 
the  train  before  striking  him ;  that  the  failure  to  do  so  was  "reck- 
less or  intentional  negligence."  But  the  decision  of  the  court 
was  necessarily  to  the  effect  that  the  conduct  of  the  engineer,  in 
assuming  that  the  deceased,  so  walking  on  the  pathway  near  the 
track,  would  not,  under  the  circumstances,  when  the  train  got 
within  forty  feet  of  him,  step  upon  the  track  in  front  of  the 
engine,  was  not  reckless  nor  wanton,  and  much  less  intentional. 
In  other  words,  it  was  in  effect  held  that  where  by  the  conduct 
of  both  parties,  in  the  transaction,  they  are  guilty  of  negligence 
in  the  same  degree,  or  are  equally  culpable,  there  can  be  no 
recovery.  The  principle  upon  which  that  case  was  decided  has 
been  sanctioned  by  numerous  cases  since,  as  well  as  before: 
Williams  v.  Chicago,  M.  &  St.  P.  R.  Co.,  64  Wis.  i ;  Seefeld  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  70  Wis.  216;  Hansen  v,  Chicago, 
M.  &  St.  P.  R.  Co.,  83  Wis.  631;  Schmolze  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  83  Wis.  659;  Wilber  v.  Wisconsin  Central  R.  Co., 
86  Wis.  535  ;  Haetsch  v.  Chicago  &  N.  W.  R  y  Co.,  87  Wis.  304; 
Lofdahl  V,  M.,  St.  P.  &  S.  S.  M.  R.  Co.,  88  Wis.  421 ;  Schlim- 
-gen  V.  Chicago,  M.  &  St.  P.  R.  Co.,  90  Wis.  194;  Nolan  v.  M., 
L.  S.  &  W.  R.  Co.,  91  Wis.  16,  26. 

But  it  is  vigorously  urged  that  the  case  at  bar  comes  squarely 
within  the  ruling  of  this  court  in  Valin  v.  M.  &  N.  R.  Co.,  82 
Wis.  I.  The  two  cases  are,  however,  broadly  distinguishable. 
In  that  case  the  question  was  whether  the  verdict  was  properly 
-directed  in  favor  of  the  defendant.     There  was  evidence  tending" 
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to  prove  that  it  was  a  cold,  blustering,  snowy  day,  with  the  wind 
blowing  from  the  deceased  partially  toward  the  approaching 
locomotive,  snow  plough  and  tender;  that  the  deceased's  view 
of  such  approach  was  greatly,  if  not  wholly,  obstructed  by  piles 
of  logs,  until  he  came  within  fifteen  feet  of  the  track;  that  when 
he  got  within  eight  or  nine  feet  of  the  track,  and  the  forefeet  of 
one  of  his  horses  were  on  the  track,  he  looked  in  the  direction  of 
the  locomotive,  164  feet  distant,  but  had  little  or  no  opportunity 
to  observe  its  speed,  and  was  struck  and  killed  while  in  the  act 
of  crossing.  It  was  there  contended,  in  support  of  the  judg- 
ment, that  the  deceased  "rashly  and  recklessly  rushed  "  upon 
the  track  in  front  of  the  coming  locomotive ;  but  this  court  held 
that  the  question  of  contributory  negligence  was  for  the  jury. 
On  the  other  hand,  the  engineer  admitted  that  he  saw  the  team 
headed  to  cross  the  track,  and  within  eight  or  nine  feet  from  it, 
when  he  was  540  feet  from  the  crossing ;  and  yet  it  appears  that 
the  locomotive  could  have  been  readily  stopped  within  the  dis- 
tance of  300  or  350  feet,  but  that  no  whistle  was  blown,  no  bell 
was  rung,  the  speed  was  not  slackened,  and  the  engine  was  not 
reversed  until  after  the  fatal  shock;  and  so  it  was  held  to  be  a 
question  for  the  jury,  whether  the  engineer,  after  discovering  the 
negligence,  if  any,  of  the  deceased,  might  not,  by  the  exercise 
of  reasonable  care  and  diligence,  have  avoided  the  accident. 
Thus  it  appeared  in  that  case  from  the  evidence  that  the  engineer, 
with  the  admitted  knowledge  of  imminent  peril  to  the  team 
and  its  driver,  allowed  his  locomotive  to  pass  over  a  distance  of 
540  feet  without  doing  anything  whatever  to  prevent  the  col- 
lision. If  such  were  the  facts,  then  his  conduct  was  certainly 
reckless  or  wanton,  which  this  court  has  frequently  characterized 
as  gross  negligence.  True,  it  was  there  said,  in  referring  to 
adjudications  in  other  jurisdictions,  that  "such  supervening 
negligence  *  *  *  need  not  be  gross  negligence  in  order  to 
authorize  a  recovery." 

Certainly,  different  courts  and  law  writers  do  not  all  agree  as 
to  the  most  apt  language  to  express  the  different  degrees  of 
negligence.  This  court,  unlike  many  others  has,  ever  since  the 
first  year  of  its  organization,  recognized  three  degrees  of  negli- 
gence, as  slight,  ordinary  and  gross.  Thus,  in  Richards  v. 
Sperry,  2  Wis.  216,  in  an  opinion  by  Whiton,  Ch.  J.,  the  judg- 
ment against  the  defendant  was  reversed  because  the  trial  court 
refused  to  instruct  the  jury  to  the  effect  that  they  must  find  for 
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the  defendants  unless  they  found  that  they  were  guilty  of  gross 
negligence,  carelessness,  or  intentional  wrong,  but  did  give  the 
instructions  with  the  word  "gross"  omitted.  In  Stucke  v,  M.  & 
M.  R.  Co.,  9  Wis.  213,  the  defendant's  cow  was  negligently 
allowed  to  go  upon  the  defendant's  track,  and  DiXON,  Ch.  J., 
stated  the  rule  thus:  "Where  the  facts  show  such  a  degree  of 
rashness  or  wantonness  on  the  part  of  the  servants  of  the  com- 
pany as  evinces  a  total  want  of  care  for  the  safety  of  the  cattle, 
or  a  willingness  to  destroy  them,  though  such  distinction  may 
not  have  been  intentional,  we  think  *  *  *  the  company 
responsible  unless  it  appears  that  the  plaintiff  was  equally  negli- 
gent." The  term  "gross  negligence  "  is  frequently  used  in  the 
opinion.  In  Chicago  &  N.  W.  R'y  Co.  v.  Goss,  17  Wis.  428,  in 
an  opinion  by  the  same  chief  justice,  in  a  similar  case,  the  same 
rule  was  followed ;  but  the  court  held  that  the  mere  fact  that  the 
cattle  were  trespassing  at  the  time  upon  the  track  did  not  relieve 
the  company  from  liability  for  gross  negligence  in  killing  them, 
unless  they  were  so  trespassing  with  the  owner's  knowledge  or 
through  his  neglect.  The  same  rules  were  followed  and  the 
same  distinctions  made  in  Bennett  v,  Chicago  &  N.  W.  R'y  Co., 
19  Wis.  145;  Galpin  v.  Chicago  &  N.  W.  R'y  Co.,  19  Wis.  604; 
Fisher  v.  Farmers*  Loan  &  Trust  Co.,  21  Wis.  76;  Potter  v. 
Chicago  &  N.  W.  R'y  Co.,  21  Wis.  372,  377,  7  Am.  Neg.  Cas. 
157;  Cunningham  v.  Lyness,  22  Wis.  245;  Butler  v.  M.  &  St. 
P.  R.  Co.,  28  Wis.  487.  In  Dreher  v.  Fitchburg,  22  Wis.  675, 
Mr.  Justice  Paine  reviewed  the  subject  and  said:  "Negligence 
has  long  been  divided  into  three  degrees,  slight,  ordinary  and 
gross."  He  then  defines  slight  negligence  and  ordinary  negli- 
gence. That  opinion  and  such  classification  of  the  three  degrees 
of  negligence  are  fully  approved  in  an  opinion  by  DiXON,  Ch.  J., 
in  Ward  z/.  M.  &  St.  P.  R.  Co.,  29  Wis.  144,  and  he  therein  cor- 
rects some  erroneous  expressions  in  some  of  the  former  cases 
above  cited.  But  the  cases  maintaining  such  distinction  are  too 
numerous  to  mention.  A  certain  class  of  them,  as  to  what  con- 
stitutes gross  negligence,  were  cited  by  Mr.  Justice  Taylor  in  an 
elaborate  opinion  in  Annas  1/.  M.  &  N.  R.  Co.,  67  Wis.  46.  61, 
10  Am.  Neg.  Cas.  546.  See,  also,  Schmolze  v.  Chicago,  M.  & 
St.  P.  R'y  Co.,  83  Wis.  667;  Lynch  v.  N.  P.  R,  Co.,  84  Wis. 
352  (I). 

I.  The  Wisconsin  authorities  referred    as  follows  (arranged  in  chronological 
to  in  the  opinion  of  the  case  at  bar  are    order): 


650  American  Negligence  Cases. 

Such  classification  of  the  degrees  of  negligence  may  not  be  the 
most  philosophical  or  accurate,  but  it  is  such  as  was  firmly  estab-  « 

lished  in  the  jurisprudence  of  this  State  long  before  any  who  now 
occupy  this  bench  became  members  of  this  court.  It  has  certainly 
been  steadily  and  firmly  adhered  to  during  the  last  fifteen  years. 
The  Supreme  Court  of  the  United  States,  as  indicated  in  the 

Falling  object,  —  RICHARDS  v.  Sperry,  can   be  no  recovery   if    plaintiff   was 

a   Wis.   ai6  (1853),  was  an  action  for  guilty  of  negligence  (though   it   was 

damages  occasioned  by  the  accidental  slight  and  defendant's  negligence  was 

falling  of  a  tree  by  plaintiffs  in  error  gross)  contributing  directly  to  the  in- 

(defendants  below),    upon  a  yoke   of  jury. 

oxen  belonging  to  defendant  in  error,  Defective    highway,   —   Dreher     v. 

whereby  one  of  the  oxen  was  greatly  Town  of  Fitchburg,  22  Wis.  675(1868), 

injured.  person   driving   injured   on   defective 

Animals  injured  on  track,  —  Stucke  highway;  degrees  of  negligence  stated 

V  Milwaukee  &  Mississippi  R.  R.  Co.,  by  Paine,  J. 

9   Wis.    202   (1839),  was  an  action  for  Collision    at   crossing.  —  Butler    r. 

damages  for  killing  of  plaintiff's  cow,  Milwaukee  &  St.   Paul  R'v  Co.,  28 

run  over  by  train  on  track;  the  degrees  Wis.    487    (1871),     collision     between 

of  negligence  fully  stated  by  Dixon,  wagon  and  train  at  crossing;  person 

Ch.  J.  driving   killed;    division   of    train    at 

Chicago  &  Northwestern  R*y  Co.  crossing;    failure   to  have  person  on 

V,  Goss,  17  Wis.  428  (1863),  negligent  lookout  or  flagman  at  crossing;  gross 

killing  of  plaintiff's  colts  at  crossing;  negligence   on    part  of   railway  com- 

the  degrees  of  negligence  again  stated  pany;  judgment  for  plaintiff  for  $3,000 

by  Dixon,  Ch.  J.,  and  the  Stucke  case  aflSrmed. 

(preceding  paragraph),  followed.  Railroad Jire,  —  Ward  v,  Milwaukee 

Bennett  v.  Chicago  &  Northwest-  &  St.  Paul  R'y  Co.,  29  Wis.  144  (1871), 

ERN  R'y  Co..  19  Wis.  145  (1865),  colt  warehouse  destroyed  by  fire  caused  by 

injured  on   track;    degrees  of   negli-  emission  of  sparks  from  defendant's 

gence   stated  by  Cole,  J.,  citing  the  locomotive;    degrees     of     negligence 

Stucke  and  Goss  cases  (preceding  para-  stated  and  the  authorities  reviewed  by 

graphs).  Dixon,  Ch.  J. 

Galpin  v.  Chicago  &  N.  W.  R'y  Co.,  Collision   at  crossing.  —  Williams  v. 

19  Wis.  604  (1865),  cattle  killed  at  cross-  Chicago.  Milwaukee  &  St.  Paul  R'y 
ing;  degrees  of  negligence  stated  by  Co.,  64  Wis.  i  (1885),  team  and  wagon 

Dixon,  Ch.  J.,  citing  the  Goss  case,  17  injured  in  collision  with  train  at  cross-                       g 

Wis.  428  {supra),  ing;  negligence  of  driver  in  failing  to 

Passenger  injured,—  Potter  v.  Chi-  look  before  crossing;  judgment  for  de- 

cago  &  Northwestern   R'y  Co..    21  fendant  affirmed   (it   being  held  that 

Wis.  372,  is  reported  in  7  Am.  Neg.  failure  of   railway  company   to  give 

Cas.  157.     See  also  former  decision  in  statutory  signals  does  not  excuse  con- 

20  Wis.  533,  7  Am.  Neg.  Cas.  154.  tributory    negligence    of    persons    at 
Accident  at  ferry. — Cunningham  v,  crossing). 

Lyness.  22  Wis.  245  (1867),  team  driv-  Passenger  injured  in  collision, —  Annas 

ing  off  ferryboat  onto  dock  and  strik-  v.  Milwaukee  &  Northern  R.  Co.,  67 

jng  against    plaintiff's  wife,   pushing  Wis.  46,  is  reported  in  10  Am.  Neg. 

faer  into  the  river;  judgment  for  plain-  Cas.  546. 

tiff  reversed,  it  being  held  that  there  Collision    at   crossing. —  Seefeld    cr. 


COLUSIONS  AND  CROSSINGS.  651 

opinion  of  Mr.  Justice  Davis,  in  Milwaukee  &  St.  P.  R.  Co.  v. 
Arms,  91  U.  S.  494,  495,  has  repeatedly  "expressed  its  disappro- 
bation of"  such  "attempts  to  fix  the  degree  of  negligence  by 
legal  definitions."  Among  the  reasons  there  given  in  a  quota- 
tion from  an  opinion  by  Mr.  Justice  CURTiS,  is  that  the  significa- 
tion of  such  definitions  "necessarily  varies  according  to  the 
circumstances."  He  then  refers  to  some  English  cases,  and  says: 
**  'Gross  negligence  *  is  a  relative  term.  It  is,  doubtless,  to  be 
understood  as  meaning  a  greater  want  of  care  than  is  implied  by 
the  term  'ordinary  negligence;'  but,  after  all,  it  means  the 
absence  of  the  care  that  was  necesaary  under  the  circumstance." 
Other  courts  of  high  standing  have  taken  a  similar  view  of  the 
subject.  As  an  original  proposition  it  may  have  been  more  philo- 
sophical and  wise.  Some  law  writers,  some  judges  and  some 
<:ourts  habitually  use  the  terms,  "intentional  negligence,"  "wil- 
ful negligence,"  "malicious  negligence;"  but  most  of  them  very 
properly  repudiate  such  expressions  as  contradictory  and  absurd. 

Chicago,  Milwaukee  &  St.  Paul  R'y  tate  attempting  to  cross  track  in  front  of 

Co.,  70  Wis.  216  (1887),  collision   be-  engine  without  looking  to  see  If  it  was 

tween  wagon  and    train   at  crossing;  approaching;    judgment    for    plaintiff 

view  of  traveler  obstructed   requires  for  $5,000  reversed  on  ground  of  con- 

him  to  stop  and  look  for  train  before  tributory  negligence, 

crossing  track;  judgment  for  defend-  Schmolze  z/.  Chicago,   Milwaukee 

ant  affirmed  on  ground  of  contributory  &  St.  Paul  R'y  Co..  83  Wis.  659  (1893), 

•negligence.  plaintiff  walking  across  track  without 

Walking    on     track,    —   Schilling,  looking  for  trains,  struck  by  a  locomo- 

Adm'x  V,  Chicago,  Milwaukee  &  St.  tive;    contributory  negligence;   judg- 

Paul  R'y  Co.,  71  Wis.  255(1888),  plain-  ment  for  $4,000  reversed;  motion  for 

tiff's  intestate  killed  by  freight  train  rehearing  denied. 

while  walking  upon   track;  judgment  Animal  killed  on  track,  —  Lynch   v, 

of  nonsuit  affirmed.     (The   Schilling  Northern  Pacific  R.  R.  Co.,  84  Wis. 

•case   is  sufficiently  stated,  as   to  the  348  (1893),  plaintiff's  horses  killed  and 

facts,  in  the  opinion  in  the  case  at  bar.)  injured  on  railroad  track;   judgment 

Collision  at  crossing,  —  Valin.  Adm'r  for   plaintiff    reversed,    evidence    not 

V,  Milwaukee  &  Northern  R.  R.  Co.,  sufficient  to  sustain  finding  that  en- 

82  Wis.   I  (1892),   plaintiff's   intestate  gineer  of  train  was  guilty  of  gross  neg- 

killed   while  driving  across  track,  the  ligence. 

team  being  struck  by  train  at  crossing;  Employee   injured,  —  Wilbbr  v.   Wis- 

judgment  on  verdict  directed  for  de-  consin  Central  Co.,  86  Wis.  535(1893), 

fendant  reversed,  the  question  of  negli-  railroad  employee,  a  fireman,  struck 

gence  being  for  the  jury.     (The  facts  by    "  kicked  "    cars     while     walking 

in  the  Valin  case  ai'e  sufficiently  stated  through  switch   yard;    judgment  for 

in  the  opinion  in  the  case  at  bar.)  plaintiff  for  $6,970  reversed  on  ground 

Walking  across  track,  —  Hansen  v,  of  contributory  negligence. 

Chicago,  Milwaukee  &  St.  Paul  R'y  Collision    at    crossing,   —    Haetsch. 

Co..  83  Wis. 631(1892),  plaintiff's  intes-  Adm'x  v,  Chicago  &   Northwestern 
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i6  Am.  &  Eng.  Ency.  of  Law,  392,  399,  and  cases  cited   in  the 
notes. 

The  distinguishing  characteristic  of  negligence  is  inadvertence, 
or  an  absence  of  any  intent  to  injure.     Where  there  is  sinnply  an 
absence  of  that  degree  of  care  in  the  performance  of  duty,  which 
persons  of  extraordinary  prudence  are  accustomed  to   use,  the 
same  has  been  designated  by  this  court  as  "slight  negligence." 
Where  there  is  a  want  of  such  care  as  persons  of  ordinary  pru- 
dence observe  in  the  performance  of  duty,  the  same  has    been 
designated  by  this   court    as  "ordinary  negligence;"  and    that 
includes   not  only  mere  inadvertence    or  inattention  to    duty, 
resulting  in  an  injury  to  another,  but  also  a  want  of  the  means  or 
capacity  to  prevent  such  injury  when  the  same  is  known  to  be 
imminent.     On  the  other  hand,  where  a  person,  in  the  presence 
of  imminent  danger  to  another,  has  a  duty  to  perform  to  prevent 
danger  and  the  present  means  and  capacity  to  prevent  it,  rashly, 

R'y  Co.,  87  Wis.  304  (i8q4).  plaintiff's  talking  to  a  railroad  employee  struck 
intestate    killed   while  driving  across  by  train  from  which  engine  had   been 
track    at   night;    failure   to   look  and  detached;  failure  to  look  for  approach- 
listen    for    train    contributory    negli-  ing    train     contributory     negligence; 
gence;  judgment  for  plaintiff  reversed,  judgment  for  plaintiff  reversed. 
It  was  also  held  that  *'  the  fact  that  the        Nolan  v.  Milwaukee,  Lake  Shore 
train    was    five    minutes    behind    its  &  Western  R'y  Co.,  91  Wis.  16(1895),. 
usual  time  was  no  excuse  for  a  failure  plaintiff  crossing  track  at  street  cross- 
to  look   or  listen.*'      Also  that  "the  ing  injured  by  engine  passing  over  his 
principle   which  relieves  one  from  re-  foot;  judgment  of  nonsuit  affirmed  on 
snonsibility  for  the  consequences  of  an  ground    of    contributory    negligence, 
error  of  judgment  in  choosing  the  best  (The  fourth  paragraph  of  the  syllabus 
means  of  escape  from  imminent  peril  to  the  report  states  the  case  as  follows: 
in  which  he  is  suddenly  placed,  is  not  '*  One   who   was  injured    at  a   street 
applicable  where  he  is  placed  in  the  crossing  by  a  locomotive  in   front  of 
perilous   position   by    his  own   negli-  which  he  stepped  after  having  stopped 
gence."  near  the  track  with  his  back  to  the 

Boy  injured  on  track,  —  LoFDAHL  z/.  direction  whence  it  came,  and  which 

Minneapolis,  St.  Paul  &  Sault  Ste  he  certainly  would  have  seen  had  he 

Marie  R'y  Co.,  88  Wis.  421  (1894),  boy  looked  in  that  direction  before  stepping 

sixteen  years  old  standing  with  back  to  on  the  track,  is  held  to  have  been  guilty 

freight  engine,  injured  by  movement  of  contributory  negligence.     Such  neg- 

of  engine;   judgment  for  plaintiff  re-  ligence  was  not  palliated  by  the  fact 

versed  on  ground  of  contributory  neg-  that,  just  before  stopping  he  had  seen 

ligence.  the  locomotive  standing  still  about  200 

Injured  at  street  crossing. — ScHLiM-  feet  away;  nor  was  he  absolved  from 

gen,  Adm'r  v.  Chicago,  Milwaukee  &  the  duty  to  look  before  stepping  on  the 

St.  Paul  R'y  Co.,  90  Wis.  186  (1895),  track   by  the   negligence  of  those  in 

person  crossing  track  at  street  cross-  charge  of  the  iQcomotive  in  the  man- 

ing,  having  been  standing  near  track  ner  of  running  it  to  the  crossing."^ 
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^^,  such  other  person  from  being  injured,  and,  with  knowledge  of  the 

recklessly  or  wantonly  fails  to  do  what  he  can  to  prevent  such 
injury,  the  same  has  been  designated  by  this  court  as  "gross 
negligence."  Within  the  rules  stated,  we  must  hold  that  the 
motorman,  in  the  case  at  bar,  was  not  guilty  of  gross  negligence, 
but  at  most,  of  ordinary  negligence. 

3.  The  car  appears  to  have  been  inspected  the  morning  of  the 
accident  and  also  immediately  after  the  accident ;  and  the  undis- 
puted evidence  is  that  it  was  at  both  times  found  to  be  in  good 
condition.  There  was  no  error,  therefore,  in  the  court's  direct- 
ing the  jury  to  find  that  the  car  was  not  in  a  defective  condition 
at  the  time  of  the  accident. 

We  perceive  no  reversible  error  in  the  record. 

"'  By  the   Court.  —  The  judgment   of  the   Circuit  Court    is 

'^'  affirmed.     PiNNEY,  J.,  dissents. 

"l^  PERSON  WALKING  ON    RAILROAD  TRACK  KILLED  BY 

TRAIN  —TRESPASSER—  INTOXICATION  —  CONTRIBU- 

^^  TORY  NEGLIGENCE  — INSTRUCTION. —In  ANDERSON  V. 

^^  CHICAGO,   ST.  PAUL,  MINNEAPOLIS  &  OMAHA  R'Y  CO.,  87 

Wis.  195  (1894),  where  plaintiff's  intestate  was  killed  by  train  while 
walking  over  railroad  trestle,  judgment  for  plaintiff  for  $5,000  was 

.  reversed  for  erroneous  admission  of  evidence  and  erroneous  charge 

as  to  contributory  negligence,  and  that  the  deceased  was  a  tres- 

*  passer  on  the  track.     Orton,  Ch.  J.,  dissented.     The  syllabus  to 

the  official  report  states  the  case  as  follows: 

"  I.  Plaintiff's  intestate  was  killed  by  defendant's  train  while  he 

.^  was  walking  over  a  trestle  on  which  defendant's  main  track  was  laid, 

and  which  was  distant  from  any  station,  depot  grounds,  or  yard. 
The  trestle  was  120  feet  long  and  was  so  built  as  to  repel  rather 
than  to  invite  foot  travel  over  it,  being  unplanked  and  so  narrow  as 
to  leave  no  room  on  it  outside  of  a  passing  train.  It  was  crossed 
daily  by  a  dozen  regular  trains:  besides  others.  Held^  that  no 
license  to  use  the  trestle  as  a  footway  could  be  implied  from  its 
customary  use  by  pedestrians  for  that  purpose  —  especially  in  view 
of  §  181 1,  R.  S.,  making  it  unlawful  for  any  person  not  con- 
nected with  the  railroad  to  walk  along  the  track  except  when  it  is 
laid  along  a  public  road  or  street,  —  and  that  the  deceased  was 
therefore  a  trespasser,  to  whom  defendant  owed  no  special  duty  to 
keep  a  lookout  to  discover  his  presence  on  the  track." 

[Orton,  Ch.  J.,  was  of  the  opinion  that  notwithstanding  §  181 1, 
R.  S.,  there  may  be  an  implied  license  to  walk  along  a  rail- 
road track  at  other  places  than  along  a  public  road  or  street.] 
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**  2.  Evidence  that  for  a  few  days  after  the  accident  trains  were 
rnn  more  slowly  over  the  trestle  was  not  admissible  to  show  negli- 
gence in  running  the  train  at  a  dangerous  rate  of  speed  at  the  time 
of  the  accident. 

"  3.  An  instruction  to  the  jury  that  if  there  was  no  contributory 
negligence  on  the  part  of  the  deceased  the  defendant  would  be  liable 
even  if  the  deceased  was  intoxicated  at  the  time  he  lost  his  life,  was 
erroneous,  since,  whether  he  was  intoxicated  or  not,  the  deceased 
could  not,  under  the  circumstances,  be  held  free  from  contributory 
negligence." 

The  opinion  in  the  Anderson  case,  supra^  was  rendered  by  Pinney, 
J.,  who  cited  many  authorities  where  it  has  been  held  negligence 
per  se  to  walk  on  a  railway  track,  and  sufficient  to  defeat  recovery  in 
case  of  injury  by  trains.  Among  the  Wisconsin  cases  cited  were 
Townley  v,  Chicago,  Milwaukee  &  St.  Paul  R*y  Co.,  53  Wis.  626; 
Johnson  v,  Chicago  &  N.  W.  R*y  Co.,  56  Wis.  274;  Whalen  v.  Chi- 
cago &  N.  W.  R'y  Co.,  75  Wis.  654.  As  to  licensees  and  tres- 
passers, the  cases  cited  were  Townley  v.  Chicago,  M.  &  St.  P.  R'y 
Co.,  53  Wis.  626;  Whalen  v,  Chicago  &  N.  W.  R'y  Co.,  75  Wis.  654; 
Davis  V,  Chicago  &  N.  W.  R.  Co.,  58  Wis.  646;  Delaney  v.  M.  & 
St.  P.  R'y  Co.,  ZZ  Wis.  67;  Johnson  v,  L.  S.  T.  &  T.  Co.,  86  Wis. 
64;  Hooker  v,  Chicago,  M.  &  St.  P.  R'y  Co.,  76  Wis.  542;  McDon- 
ald V,  Chicago,  M.  &  St.  P.  R'y  Co.,  75  Wis.  128.  (Tomkins  & 
Merrill  and  S.  L.  Perrin  (W.  M.  Tomkins  and  Thos.  Wilson,  of 
counsel),  appeared  for  appellant  railway  company;  John  F.  Dufur 
and  Cate,  Jones  &  Sanborn  (John  F.  Dufur  and  D.  Lloyd  Jones,  of 
counsel),  for  respondent.) 

NOTES  OF  WISCONSIN  CASES  RELATING  TO  COLLISIONS  AT  CROSS- 
INGS AND  INJURIES  TO  PERSONS  ON  TRACK,  ETC. 

Among  the  numerous  Wisconsin  cases  arising  out  of  accidents  at  crossings 
(other  than  those  reported  in  this  volume  of  Am.  Neg.  Cas.),  are  the  following: 

Collisions  between  wagons  and  trains  at  erossingrs. 

Milwaukee  &  Chicago  R'y  Co.  v.  Hunter,  ii  Wis.  160  (i860),  collision 
between  wagon  and  train  at  crossing:  judgment  for  plaintiff  for  $7,000  aflSrmed. 

Duffy  v,  Chicago  &  Northwestern  R'y  Co.,  32  Wis.  269  (1873).  collision 
between  wagon  and  train  at  crossing;  judgment  of  nonsuit  reversed. 

Horn  v,  Chicago  &  Northwestern  R'y  Co.,  38  Wis.  463  (1875),  collision 
between  wagon  and  train;  judgment  for  plaintiff  reversed. 

Urbanek  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  47  Wis.  59  (1879),  col- 
lision between  wagon  and  train;  judgment  for  plaintiff  for  $2,745  affirmed. 

Eilert  v.  Green  Bay  &  Minnesota  R.  Co.,  48  Wis.  606  (1879),  collision  be- 
tween wagon  and  train;  judgment  for  plaintiff  for  $i,443  affirmed  (following  and 
approving  the  ruling  in  the  Urbanek  case,  preceding  paragraph). 
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WiNSTANLEY,  Adm'R  V,  CHICAGO,  MILWAUKEE  &  St.  Paul  R'y  Co.,  ^2  Wis.  375 
(1888).  collision  between  wagon  and  train  at  crossing,  and  plaintiff's  intestate 
thrown  out  of  wagon  and  killed;  judgment  for  $1,500  affirmed. 

DuAME,  Adm'x  V,  Chicago  &  Northwestern  R'y  Co.,  7a  Wis.  523  {1888),  col- 
lision between  carriage  and  train  at  crossing,  and  driver  killed;  judgment  on 
verdict  directed  for  defendant  reversed. 

McDonald  et  al.,  Adm'rs  v,  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  75 
Wis.  121  (1889),  collision  between  wagon  and  train  on  track  and  driver  killed; 
contributory  negligence;  judgment  for  plaintiff  for  $5,250  reversed;  held,  that 
the  fact  that  the  deceased  was  intoxicated  did  not  excuse  his  negligence. 

In  McKinney  V,  Chicago  &  Northwestern  R'y  Co.,  87  Wis.  282  (1894),  col- 
lision between  wagon  and  train  at  crossing,  judgment  of  nonsuit  affirmed,  it 
appearing  (as  per  syllabus  to  the  report)  that  *'  plaintiff,  an  aged  man,  blind  of 
one  eye  and  dull  of  hearing,  was  driving  in  a  covered  buggy  with  side  cur- 
tains; as  he  approached  the  crossing,  with  which  he  was  familiar,  he  saw  two 
trains  pass  in  the  same  direction;  he  waited  for  the  second  train  to  pass,  and 
then,  without  looking  for  others,  he  drove  upon  the  track,  where  he  was  struck 
and  injured  by  a  third  train  which  was  following  closely  after  the  second,  and 
which  he  might  have  seen  had  he  looked." 

But  see  Ward  v,  Chicago,  St.  Paul,  Minn.  &  Omaha  R.  R.  Co.,  85  Wis.  601 
(1893),  where  a  traveler  watched  and  waited  for  a  freight  train  to  cross  the 
highway,  and  then  drove  on  the  track  without  looking  and  was  struck  by  a 
detached  car  which  was  following  the  freight  train  at  a  little  distance.  It  was 
held  that,  under  the  circumstances,  he  was  not  bound  to  look  in  the  direction 
of  the  detached  car,  because  his  attention  was  diverted  by  the  first  train. 

Steinhofel,  Adm'r  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  92  Wis.  123 
(1896).  person  driving  at  night  across  track  killed  in  collision  at  crossing;  fail- 
ure to  look  for  approaching  train;  judgment  on  verdict  directed  for  defendant 
affirmed  on  ground  of  contributory  negligence,  even  where  statutory  signal  was 
not  given. 

In  Grobsbeck,  Adm'x  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  93  Wis. 
505  (1896),  collision  at  crossing,  judgment  directed  for  defendant  was  affirmed, 
the  syllabus  to  the  report  stating  the  case  as  follows:  "  Plaintiff's  intestate 
was  killed  while  attempting  to  drive  over  a  highway  crossing,  on  a  damp,  foggy 
evening,  by  a  train  running  about  sixty  miles  an  hour.  He  was  a  careful 
driver,  familiar  with  the  crossing,  and  his  horse  was  well  broken  and  easily 
managed.  He  was  driving  at  a  moderate  speed,  and  his  horse  pursued  an  even 
gait  clear  up  to  the  crossing.  At  any  point  within  500  feet  from  the  crossing 
he  might  have  seen  the  headlight  of  the  engine  continuously  after  it  came 
within  three-fourths  of  a  mile  from  the  crossing.  No  one  saw  the  accident. 
Held,  that  although  a  statute  limited  the  speed  of  the  train  when  it  crossed  that 
highway  to  fifteen  miles  an  hour,  and  the  deceased  had  the  right  to  act  upon 
the  assumption  that  it  would  not  run  at  a  greater  speed,  he  was  nevertheless 
guilty  of  contributory  negligence,  either  in  failing  to  look  at  all  or  in  deliber- 
ately taking  the  risk  of  attempting  to  cross  in  front  of  the  train."  (Haetsch  v, 
Chicago  &  N.  W.  R'y  Co.,  87  Wis.  304,  compared  and  distinguished.) 

Bower  v,  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  61  Wis.  457  (1884), 
vehicle  damaged  in  collision  with  train  at  crossing;  judgment  for  plaintiff  for 
$175  affirmed. 

McDermott  V,  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  91  Wis.  38  (1895}, 
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person  injured  while  drivini^  over  defective  crossing  with  a  bobsleigh  on  which 
was  a  wagon  box  loaded  with  timber  on  which  he  was  standing  at  time  of  acci* 
dent;  judgment  for  plaintiff  for  $3,000  affirmed. 

Horses  frlsrhtened  by  noise  of  train. 

Butler.  Adm'x  v.  Milwaukee  &  St.  Paul  R*y  Co.,  28  Wis.  487  (1871),  plain- 
tiff's  intestate  attempting  to  control  horse  which  had  been  standing  near  track 
and  had  taken  fright  at  passing  train,  struck  and  killed  by  train  which  had 
been  divided  at  crossing,  the  horse  having  forced  the  deceased  onto  the  track; 
judgment  for  plaintiff  for  $3,000  affirmed. 

Ransom  v.  Chicago,  St.  Paul,  Minneapolis  &  OifAHA  R*y  Co..  62  Wis.  178 
(1885),  horse  attached  to  buggy  driven  by  plaintiff's  wife,  frightened  by  train 
approaching  crossing,  running  away  and  upsetting  vehicle,  killing  the  wife  and 
injuring  two  of  plaintiff's  children,  and  damaging  the  wagon  and  horse;  order 
sustaining  demurrer  to  declaration  overruled. 

Abbott  et  al.  (Trustees  of  Wisconsin  Central  R.  R.  Co.)  v,  Kalbus,  74 
Wis.  504  (i88q),  horse  frightened  by  switching  locomotive  at  street  crossing  and 
person  driving  thrown  out  of  wagon  and  injured;  judgment  for  plaintiff  for 
$1,000  reversed  for  refusal  to  instruct  on  question  of  defendant's  negligence, 
where  there  was  no  evidence  showing  negligence  in  operation  of  switching. 

See  also  Abbott  et  al.  (Trustees  of  Wisconsin  Central  R.  R.  Co.)  v.  Dwin. 
NELL,  74  Wis.  514(1889),  accident  similar  to  the  Kalbus  case  (preceding  para- 
graph), in  which  judgment  for  plaintiff  for  $2,000  was  reversed. 

Cahoon  V,  Chicago  &  Northwestern  R'y  Co..  85  Wis.  570  (1893),  horse 
frightened  by  steam  from  locomotive  at  street  crossing,  running  away,  upsetting 
wagon  and  injuring  plaintiff:  judgment  of  nonsuit  affirmed. 

Leitch  v.  Chicago  &  Northwestern  R'y  Co.,  93  Wis.  79  (1896),  horse 
frightened  by  train  at  crossing,  running  away,  upsetting  buggy  and  injuring 
plaintiff;  judgment  for  plaintiff  reversed. 

Collisions  between  vehicles  and  street  ears. 

In  Boerth  v.  West  Side  R.  R.  Co.,  87  Wis.  288  (1894),  it  was  held  (as  per 
syllabus  to  the  report),  that  one  who  attempts  to  drive  across  the  track  of  an 
electric  street  railway  while  seated  so  far  back  in  a  covered  wagon  that  he  can- 
not see  an  approaching  car,  which  otherwise  he  might  have  easily  seen,  is  guilty 
of  neglicrence  barring  a  recovery  for  Injuries  caused  by  a  collision  with  such  car, 
and  judgment  on  verdict  directed  for  defendant  affirmed. 

Johnson  v.  Superior  Rapid  Transit  R'y  Co.,  91  Wis.  233  (1895),  person  rid- 
ing in  phaeton  injured  in  collision  with  street  car  and  vehicle;  judgment  for 
plaintiff  for  $1,620  reversed  for  erroneous  instructions. 

See  also  Jones  v.  Superior  Rapid  Transit  R'y  Co..  91  Wis.  562  (1895),  action 
arising  out  of  same  accident  as  the  Johnson  case  (preceding  paragraph),  in 
which  judgment  for  plaintiff  for  $3,500  was  reversed  on  the  ruling  in  the  John- 
son case. 

See  also  Little  v,  Superior  Rapid  Transit  R'y  Co.,  88  Wis.  402  (1894).  action 
arising  out  of  same  accident  as  in  the  Johnson  and  Jones  cases  (preceding  para- 
graphs), in  which  judgment  for  plaintiff  for  $1,500  was  reversed. 

Bishop,  Adm'r  v.  Belle  City  Street  R'y  Co.,  92  Wis.  139  (1896),  collision 
between  wagon  and  electric  street  car,  horse  being  frightened  by  car,  and 
driver  of  horse  killed;  railroad  company  not  liable  and  judgment  for  plaintiff 
reversed. 
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In  Thobksen,  Adm'r  v.  La  Crosse  City  R'y  Co.,  87  Wis.  597  (1894),  collision 
between  street  car  and  wagon  in  which  the  driver  of  wagon  sustained  fatal 
injuries,  judgment  of  nonsuit  was  reversed,  it  being  held  that  the  evidence  was 
sufficient  to  submit  case  to  the  jury  on  the  question  of  negligence  of  the  parties. 
It  was  held  (as  per  syllabus)  that  '*  an  ordinance  providing  that  any  team  01 
vehicle  meeting  or  being  overtaken  by  a  street  car  shall  give  way  to  the  car, 
gives  the  driver  of  the  car  no  right  to  ignore  or  disregard  the  presence  of  olher 
vehicles  on  the  street,  especially  at  street  crossings;  "  and  that  "  it  is  the  duty 
of  a  street-car  driver  to  exercise  the  highest  degiee  of  care  to  avoid  collision  or 
accident,  especially  at  street  crossings.*'    •    •    • 

See  also  Thoressn,  Adm'r  v.  La  Crosse  City  R'y  Co.,  94  Wis.  129  (1896), 
collision  between  street  car  and  wagon,  the  driver  of  the  wagon  being  killed; 
judgment  for  plaintiff  for  $1,500  affirmed. 

Eastwood  v.  La  Crosse  City  R'y  Co.,  94  Wis.  163  (1896),  plaintiff  riding  in 
bobsleigh  drawn  by  two  horses  injured  in  collision  between  sleigh  and  street 
car;  horse  frightened  by  electric  car;  street-railway  company  not  liable,  evi- 
dence not  justifying  inference  of  motorman's  negligence;  street  car  not  obliged 
to  stop  every  time  horse  or  team  shows  fright;  judgment  of  nonsuit  affirmed. 

Collisions  between  vehieles  on  highway. 

O'Maley  v.  Dorn,  7  Wis.  336(1859),  collision  between  vehicles  on  highway; 
judgment  for  plaintiff. 

Dressler  V,  Davis  et  al.,  7  Wis.  527  (1859),  collision  between  vehicles  on 
highway;  judgment  for  defendants  in  the  County  Court  reversed. 

Pedestrians  Injured  on  track. 

Langhoff,  Adm'r  v,  Milwaukee  &  Prairie  Du  Chien  R'y  Co.  et  al.,  19 
AVis.  489  (1865),  plaintiff's  intestate  fatally  injured  while  crossing  track;  judg- 
ment of  nonsuit  reversed. 

See  subsequent  decision  in  the  Langhoff  case,  23  Wis.  43  (1868),  where  judg- 
ment for  plaintiff  for  $10,000  was  reversed  on  the  ground  of  contributory 
negligence. 

RoTHE,  Adm'r  v.  Milwaukee  &  St.  Paul  R'y  Co..  21  Wis.  256  (1866),  plain- 
tiff's intestate  killed  while  crossing  track;  contributory  negligence;  judgment 
of  nonsuit  affirmed. 

Delaney  V,  Milwaukee  &  St.  Paul  R'y  Co.,  33  Wis.  67  (1873),  person  stand- 
ing on  track  watching  train  on  other  track,  but  not  looking  for  train  on  track 
on  which  he  was  standing  struck  by  train;  judgment  for  plaintiff  reversed; 
rehearing  denied. 

Kearney,  Adm'r  v.  Chicago.  Milwaukee  &  St.  Paul  R'y  Co.,  47  Wis.  144 
(1879).  person  bearing  whistle  of  approaching  train  running  along  track  to  get 
to  his  team,  which  was  standing  near  track,  struck  and  killed  by  train;  judg- 
ment for  plaintiff  reversed. 

Hartwig,  Adm'x  V,  Chicago  &  Northwestern  R'y  Co.,  49  Wis.  358  (1880), 
plaintiff's  intestate  injured  by  falling  into  excavation  or  cattle  guard  while 
walking  from  depot,  on  a  dark  and  stormy  night,  down  the  track  to  take  train 
on  which  he  intended  to  travel,  the  passenger  train  having  stopped  at  place 
where  passengers  were  led  to  infer  that  way  to  train  was  safe;  judgment  for 
plaintiff  affirmed. 
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HoYK,  Adm'r  t/.  Chicago  &  Northwestern  R*y  Co.,  6a  Wis.  666  (1885),  plain^ 
tiff's  intestate  killed  by  freight  train  at  street  crossing;  judgment  of  nonsaic 
reversed. 

See  subsequent  decision  in  the  Hoye  case,  67  Wis.  i  (1886),  where  judgment 
on  verdict  directed  for  defendant  was  reversed. 

Ferguson  v,  Wisconsin  Central  R.  R.  Co.  et  al.,  63  Wis.  145  (1885),  person 
crossing  track  at  street  crossing  struck  by  detached  car  following  an  engine: 
judgment  for  plaintiff  for  $8,000  affirmed. 

WiNCHELL  V.  Abbott  et  al.  (Trustees  of  Railroad  Company),  77  Wis.  371 
(1890},  person  struck  by  locomotive  at  street  crossing;  judgment  for  plainUff 
for  $1,000  affirmed. 

Johnson  v.  Lake  Superior  Terminal  &  Transfer  Co.,  86  Wis.  64  (1893),  per- 
son walking  between  rails  of  track  struck  by  locomotive  running  backward  ia 
same  direction  as  person  was  walking,  judgment  for  plaintiff  for  $6,000  affirmed 
(injuries,  foot  injured  necessitating  amputation). 

Children  run  over  on  traek. 

Ewen  v.  Chicago  &  Northwestern  R*y  Co.,  38  Wis.  613  (1875),  boy  about 
nine  years  of  age  run  over  and  killed  by  train;  judgment  for  plaintiff  for  $2,500 
affirmed. 

Haas,  Adm'r  v,  Chicago  &  Northwestern  R'y  Co.,  41  Wis.  44  (1876).  boy 
about  ten  years  of  age  running  across  track  in  front  of  train  and  run  over  and 
killed;  judgment  for  plaintiff  reversed. 

Townley  V,  Chicago.  Milwaukee  &  St.  Paul  R'y  Co.,  53  Wis.  626  (188 1),. 
child  seven  years  of  age  injured  by  being  struck  by  train  while  crossing  track 
on  way  home  from  school;  judgment  of  nonsuit  reversed. 

Johnson,  Adm'r  v,  Chicago  &  Northwestern  R'y  Co.,  56  Wis.  274  (i882)« 
child  about  seven  years  of  age  killed  by  switch  engine  while  crossing  track; 
judgment  of  nonsuit  reversed. 

See  also  former  decision  in  the  Johnson  case,  49  Wis.  529,  where  judgment  of 
nonsuit  was  reversed. 

Hoppe,  Adm'r  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  61  Wis.  357 
(1884),  child  sixteen  months  old  wandering  from  custody  of  brother  seven  years 
old,  and  run  over  and  killed  by  train;  judgment  for  plaintiff  for $1,000  affirmed. 

See  also  Dahl,  Adm'r  v.  Milwaukee  City  R'y  Co.,  62  Wis.  652  (1885),  where 
child  between  four  and  five  years  of  age  was  run  over  and  killed  by  street  car, 
and  judgment  of  nonsuit  was  reversed,  it  being  held  that  the  case  should  have 
been  submitted  to  jury.     Citing  the  Hoppe  case  (preceding  paragraph). 

Heddles  V,  Chicago  &  Northwestern  R'y  Co.,  74  Wis.  239  (1889),  boy  about 
seven  years  old  run  over  and  injured  by  train  at  street  crossing;  judgment  for 
plaintiff  reversed  for  numerous  errors  on  the  trial. 

In  the  Heddles  case,  supra,  a  verdict  for  $30,000  for  an  injury  to  a  boy  about 
seven  years  of  age,  both  of  his  legs  having  to  be  amputated,  was  held  excessive. 

Whalen  v.  Chicago  &  Northwestern  R'y  Co.,  75  Wis.  654  (1890),  boy  about 
thirteen  years  old  injured  by  freight  train  backing  slowly  on  side  track  where 
it  was  known  people  were  likely  to  be;  failure  to  provide  lookout  to  warn 
people  of  danger  held  to  be  negligence;  judgment  for  plaintiff  for  $5,000 
affirmed  (injuries,  foot  crushed,  necessitating  amputation). 

Hooker,  Adm'r  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  76  Wis.  542 
^1890),   plaintiff's  intestate,  a  child  about   five  years  old,   in   care  of    elderly 
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woman,  walking  on  railroad  bridge,  killed  bv  train  running  at  prohibited  speed 
within  city  limits;  judgment  for  plaintiff  affirmed. 

Mason  v,  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R'y  Co.,  89  Wis.  156 
(1894),  child  between  three  and  lour  years  of  age  run  over  on  switch  track  in 
railroad  yard;  judgment  of  nonsuit  reversed,  it  being  question  for  jury  whether 
the  place  where  the  child  was  injured  was  a  licensed  path  for  travelers  binding 
the  railroad  company  to  keep  lookout  for  children  on  track. 

Olwell,  Adm'r  V,  Milwaukee  Street  R'y  Co.,  92  Wis.  330  (1896),  boy  two 
years  and  seven  months  old  run  over  and  killed  by  street  car;  judgment  for 
plaintiff  for  $1,500  affirmed. 

Animals  Injured  or  killed  on  track. 

See  Pritchard  v.  La  Crosse  &  Milwaukee  R.  R.  Co.,  7  Wis.  233;  McCall  v. 
Chamberlain,  13  Wis.  637;  Fisher  v.  Farmers'  Loan  &  Trust  Co.,  21  Wis.  76; 

PiTZNER  V.    ShINNICK,  39   Wis.  I29;   JONES  V.  ShBBOYGAN  &    FOND  DU  LaC  R.  R. 

Co.,  43  Wis.  306;  Curry  r.  Chicago  &  N.  W.  R'y  Co.,  43  Wis.  665;  Richard- 
son V,  Chicago  &  Northwestern  R'y  Co..  56  Wis.  346;  Stucke  v,  Milwaukee 
&  Mississippi  R.  R.  Co.,  9  Wis.  202;  Chicago  &  N.  W.  R'y  Co.  r.  Goss,  17  Wis. 
428:  Bennett  v.  Chicago  &  N.  W.  R'y  Co.,  19  Wis.  145;  Galpin  v,  Chicago  & 
N.  W.  R'Y  Co.,  19  Wis.  604;  Lynch  v.  Northern  Pacific  R.  R.  Co.,  84  Wis. 
348;  Jaeger  v,  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  75  Wis.  131;  Jones 
V,  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  77  Wis.  585;  Peterson  v.  North- 
ern Pacific  R.  R.  Co.,  86  Wis.  206. 

Animal  killed  on  track  —  Wyoming  case. 

In  Schenk  V,  Union  Pacific  R'y  Co.  et  al.,  5  Wyo.  430  (11*95), 
actioa  for  killing  of  plaintiff's  cow  which  was  run  over  by  defend- 
ant's train,  it  was  held  (on  reserved  questions)  that  defendants  were 
not  liable  for  killing  of  cow  without  reference  to  question  of  negli- 
gence, and  that  the  Wyoming  statute  rendering  railway  companies 
liable  for  killing  of  live  stock  on  track  in  the  absence  of  negligence  was 
unconstitutional  to  the  extent  specified  (absence  of  negligence). 


GRAND  TRUNK  RAILWAY  COMPANY  v.  IVES  (0. 

United  States  Supreme  Court,  April,  lSp2. 

[Reported  in  144  U.  S.  408.] 

DEGREES  OF  NELIGENCE  —  DEFINITION.  —The  terms  "ordinary  care/' 
"reasonable  prudence,"  and  such  like  terms,  as  applied  10  the  conduct  and 
affairs  of  men  have  a  relative  significance,  and  cannot  be  arbitrarily  defined. 

I.  Affirming   Ives   v.  Grand  Trunk  negligence    cases    in    the    State    and 

R'y  Co.,  35  Fed.  Rep.  176.  Federal  courts,  among  which  are  the 

The  several   points  decided  in   the  following    decisions,    reported   in   the 

case  ot  Grand  Trunk  R'y  Co.  v,  Ivbs,  series  of  American  Negligence  Cases 

144  U.  S.  408.  are  cited,  approved,  dis>  and  American  Negligence  Reports: 

tinguished  or  followed   in  numerous  Jones  v.  Bait.  &  Ohio  R.  R.  Co.,  21 
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NEGLIGENCE  — QUESTIONS  OF  LAW  AND  FACT.  —When  a  given  state 
of  facts  is  such  that  reasonable  men  may  fairly  differ  upon  the  question  as 
to  vthether  there  was  negligence  or  not,  the  determination  of  the  matter  is 
for  the  jury.  It  is  only  where  the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  them,  that  the  question  of  negligence 
is  ever  considered  as  one  of  law  for  the  court. 

SPEED  OF  TRAINS  —  ORDINANCE  —  NEGLIGENCE  —  EVIDENCE.  — 
While  it  has  been  held  in  many  cases  that  the  running  of  railroad  trains 
within  the  limits  of  a  city  at  a  rate  ot  speed  greater  than  is  allowed  by  an 
ordinance  of  such  city,  is  negligence /^r  j^,  the  better  and  more  generally 
accepted  rule  is  that  such  an  act  on  the  part  of  the  railroad  company  is 
always  to  be  considered  by  the  jury  as  at  least  a  circumstance  from  which 
negligence  may  be  inferred  in  determining  whether  the  company  was  or 
was  not  guilty  of  negligence. 

FLAGMAN  AT  CROSSING  — DUTY  OF  RAILROAD  COMPANY —  QUES- 
TION FOR  JURY.  —  As  a  general  rule,  it  may  be  said  that  whether  ordi- 
nary care,  or  reasonable  prudence  requires  a  railroad  company  lo  keep  a 
flagman  stationed  at  a  crossing  that  is  especially  dangerous  is  a  question 

D.  C.  346,  2  Am.  Neg.  Cas.  319,  324-  App.  557,  2  Am.  Neg.  Rep.  501.  502 
326  (on  the  question  of  whether  the  (distinguishing  the  Ives  case  and  hold- 
court's  action  in  withdrawing  case  ing  that  direction  of  verdict  for  defend- 
from  jury  was  proper);  III.  Cent.  R.  ant  was  proper);  Pyle  v.  Clark,  (C.  C. 
R.  Co.  V.  Foley,  53  Fed.  Rep.(C.  C.  A.)  A.)  79  Fed.  Rep.  744,  2  Am.  Neg.  Rep. 
459,  7  Am.  Neg.  Cas.  470,  475  (when  100,  102,  and  Clark  v,  Wright,  (C.  C. 
question  of  negligence  for  jury  and  A.)  79  Fed.  Rep.  744,  2  Am.  Neg.  Rep. 
when  for  court);  St.  Louis  &  San  100,  102  (question  of  negligence  for 
Francisco  R'y  Co.  v.  Whittle,  74  Fed.  jury);  Weiss  v.  Bethlehem  Iron  Co., 
Rep.  (C.  C.  A.)  296,  7  Am.  Neg.  Cas.  83  Fed.  Rep.  (C.  C.  A.)  23,  5  Am.  Neg. 
492,  512-514  (question  of  negligence  Rep.  537,  540  (when  question  of  negli- 
for  jury);  Adams  v.  Washington  &  gence  is  for  court);  Cameron  zr.  Kenyon- 
Georgetown  R.  R.  Co.,  9  App.  D.  C.  Connell  Commercial  Co..  (Montana, 
26.  9  Am.  Neg.  Cas.  163,  164  (when  1899)  5  Am.  Neg.  Rep.  647,  654  (rule  as 
court  not  justified  in  directing  verdict);  to  when  negligence  is  for  jury  and  when 
Omaha  St.  R'v  Co.  v,  Craig,  39  Neb.  for  couji);  Oliver  z/.  Denver  Tramway 
601,  9  Am.  Neg.  Cas.  547  (on  the  rule  Co.  (Colo.  App.,  1899),  7  Am.  Neg. 
as  to  when  negligence  is  quesiion  of  Rep.  9,  13  (question  of  negligence  for 
fart  or  question  of  law);  Mo.  Kan.  &  jury);  Costello  v.  Third  Ave.  R.  R. 
Tex.  R'y  Co.  v.  Turley  (Ind.  Terr.),  Co.,  161  N.  Y.  317,  7  Am.  Neg.  Rep. 
37  S.  W.  Rep.  52,  9  Am.  Neg.  Cas.  317,  n.,  10  Am.  Neg.  Rep.  574,  n. 
315,  316  (when  question  of  negligence  (question  for  jurv):  King  z/.  Morgan, 
is  for  court  and  when  for  jury);  St.  109  Fed.  Rep.  (C.  C.  A.)  406,  10  Am. 
Louis,  I.  M.  &  So.  R'y  Co.  t/.  Spear-  Neg.  Rep.  200,  210  (when  question  for 
man,  64  Ark.  332,  3  Am.  Neg.  Rep.  courl);  Bodie  v,  Charleston  &  Western 
516.  518,  II  Am.  Neg.  Cas.  177.  178  R'y  Co.  (South  Carolina,  1901),  10 
(distinguishing  the  facts  from  those  Am.  Neg.  Rep.  473,  485  (contributory 
in  the  Ives  case  and  holding  that  the  negligence).  See,  also.  Table  of 
rule  in  the  Ives  case  as  to  question  of  Cases  Cited  for  the  references  to  the 
negligence  being  for  jury  did  not  apply  Ives  case  in  12  Am.  Neg.  Cas.,  the  vol- 
in  the  Spearman  case):  Le  Beau  v,  ume  in  which  the  case  is  reported. 
Pitt.,.Cin.  &  St.   L.  R'y  Co.,  69  111. 
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of  fact  for  a  jury  to  determine  under  all  the  circumstances  of  the  case,  and 
that  the  omission  to  station  a  flagman  at  a  dangerous  crossing  may  be 
taken  into  account  as  evidence  of  negligence;  although  in  some  cases  it  hat 
been  held  that  it  is  a  question  of  law  for  the  court. 

COLLISION  AT  CROSSING  — CONTRIBUTORY  NEGLIGENCE- QUES- 
TION FOR  JURY.  —  Where  a  person  while  driving  in  a  buggy  was  struck 
and  killed  by  a  train  running  at  a  rapid  rate  of  speed  at  a  crossing  in  a  city, 
the  question  of  contributory  negligence  was  properly  for  the  jury  to 
determine. 

CONTRIBUTORY  NEGLIGENCE  AS  A  DEFENSE  —  RULE.  —  Although  the 
defendant's  negligence  may  have  been  the  primary  cause  of  the  injury 
complained  of,  yet  an  action  for  such  injury  cannot  be  maintained  if  the 
proximate  and  immediate  cause  of  the  injury  can  be  traced  to  the  want  of 
ordinary  care  and  caution  in  the  person  injured;  subject  to  the  qualification 
that  the  contributory  negligence  of  the  party  injured  will  not  defeat  the 
action  if  it  be  shown  that  the  defendant  might,  by  the  exercise  of  reason- 
able care  and  prudence,  have  avoided  the  consequences  of  the  injured 
party's  negligence. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Michigan.  The  facts  are  stated  in  the  opinion. 
Judgment  for  plaintiff  for  $5,000  affirmed. 

Mr.  Otto  Kirchner,  for  plaintiff  in  error, 

Mr.  Don  M.  Dickinson,  for  defendant  in  error. 

Mr.  Justice  Lamar  delivered  the  opinion  of  the  court,  as  fol- 
lows: This  was  an  action  by  Albert  Ives,  Jr.,  as  administrator 
of  the  estate  of  Elijah  Smith,  deceased,  against  the  Grand  Trunk 
Railway  Company  of  Canada,  a  Canadian  corporation,  operating 
a  line  of  railroad  in  Michigan,  to  recover  damages  for  the  alleged 
wrongful  and  negligent  killing  of  plaintiff's  intestate,  without 
fault  on  his  own  part,  by  the  railway  company,  at  a  street  cross- 
ing in  the  city  of  Detroit.  It  was  commenced  in  a  State  court 
and  was  afterwards  removed  into  the  Federal  court  on  the  ground 
of  diverse  citizenship.  The  action  was  brought  under  §§  3391 
and  3392  of  Howell's  Annotated  Statutes  of  Michigan,  and, 
as  stated  in  the  declaration,  was  for  the  benefit  of  three  daugh- 
ters and  one  son  of  the  deceased,  whose  names  were  given. 

There  was  a  trial  before  the  court  and  a  jury,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  for  $5,000,  with  inter- 
est from  the  date  of  the  verdict  to  the  time  the  judgment  was 
entered.  The  plaintiff  offered  to  remit  the  interest,  but  the  court 
refused  to  allov:  it  to  be  done.  The  defendant  then  sued  out  this 
writ  of  error. 

On   the  trial,  the  plaintiff,  to  sustain  the  issues  on  his  part, 
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offered  evidence  tending  to  prove  the  following  facts:  Elijah 
Smith,  plaintiff's  intestate,  at  the  time  of  his  death  in  May»  1884, 
was  about  seventy-five  years  of  age,  and  had  been  residing  on  a 
farm,  a  few  miles  out  of  the  city  of  Detroit,  for  several  years, 
being  engaged  in  grape  culture.  It  was  his  custom  to  make  one 
or  more  trips  to  the  city  every  day  during  that  period.  In  going 
to  the  city  he  traveled  eastwardly  on  a  much  traveled  road, 
known  as  the'^Holden  road,"  which,  continued  into  the  city, 
becomes  an  important  and  well-known  street,  running  east  and 
west.  Within  the  limits  of  the  city,  the  street  was  crossed 
obliquely,  at  a  grade,  by  the  defendant's  road  and  two  other 
parallel  roads  coming  up  from  the  southwest,  which  roads,  in  the 
language  of  the  defendant's  engineer,  curve  "away  from  a  person 
coming  down  the  Holden  road."  At  the  crossing  the  Holden 
road  is  sixty-five  and  one-half  feet  wide.  The  defendant's  right 
of  way  is  forty  feet  wide,  and  the  right  of  way  of  all  the  parallel 
railways  at  that  place  is  160  feet  wide. 

For  a  considerable  distance,  at  least  300  feet,  along  the  right 
side  of  the  road,  going  into  the  city  there  were  obstructions  to  a 
view  of  the  railroad,  consisting  of  a  house,  known  as  the 
** McLaughlin  house,"  a  barn  and  its  attendant  outbuildings,  an 
orchard  in  full  bloom,  and,  about  seventy-six  feet  from  the  defend- 
ant's track,  another  house,  known  as  the  "Lawrence  house." 
Then  there  were  some  shrub  bushes,  or,  as  described  by  one  wit- 
ness, some  stunted  locust  trees  and  a  willow,  a  short  distance  from 
the  line  of  the  right  of  way.  So  that,  it  seems,  from  all  the  evi- 
dence introduced  on  this  point,  it  was  not  until  a  traveler  was 
within  fifteen  or  twenty  feet  of  the  track,  and  then  going  up  the 
grade,  that  he  could  get  an  unobstructed  view  of  the  track  to  the 
right.  One  witness  testified,  that  if  he  was  in  a  buggy,  his  horse 
would  be  within  eight  feet  of  the  track  before  he  could  get  a 
good  view  of  it  in  both  directions. 

On  the  morning  of  the  fatal  accident,  Mr.  Smith  and  his  wife 
were  driving  down  the  Holden  road  into  Detroit,  in  a  buggy 
with  the  top  raised,  and  with  the  side  curtains  either  raised  or 
removed.  Opposite  the  Lawrence  house  they  stopped  several 
minutes,  presumably  to  listen  for  any  trains  that  might  be  passing, 
and  while  there  a  train  on  one  of  the  other  roads  passed  by  going 
out  of  the  city.  Soon  after  it  had  crossed  the  road,  and  while 
the  noise  caused  by  it  was  still  quite  distinct,  they  drove 
on  towards   their   destination.     Just   as   they  had    reached  the 
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-defendant's  track,  and  while  apparently  watching  the  train  that 
had  passed,  they  were  struck  by  one  of  the  defendant's  trains, 
-coming  from  the  right,  at  the  rate  of  at  least  twenty  —  some  of 
the  witnesses  say  forty  —  miles  an  hour,  and  were  thrown  into  the 
air,  carried  some  distance,  and  instantly  killed.  This  train  was  a 
transfer  train,  between  two  junctions,  and  was  not  running  on 
any  schedule  time.  The  plaintiff's  witnesses  agree,  substan- 
tially, in  saying  that  the  whistle  was  not  blown  for  this  crossing 
nor  was  the  bell  rung,  and  that  no  signal  whatever  of  the  approach 
of  the  train  was  given  until  it  was  about  to  strike  the  buggy  in 
which  Mr.  Smith  and  his  wife  were  riding.  The  train  ran  on 
-some  400  feet  or  more  after  striking  Mr.  Smith  before  it  could  be 
stopped. 

It  further  appeared  that  an  ordinance  of  the  city  of  Detroit 
required  railroad  trains  within  its  limits  to  run  at  a  rate  not 
exceeding  six  miles  an  hour ;  and  it  likewise  appeared  that  there 
-was  no  flagman  or  any  one  stationed  at  this  crossing  to  warn 
travelers  of  approaching  trains. 

Most  of  the  witnesses  for  the  defense,  consisting,  for  the  main 
part,  of  its  employees  aboard  the  train  at  the  time  of  the  acci- 
dent, testified,  substantially,  that  the  ordinary  signals  of  blowing 
the  whistle  and  ringing  the  bell  were  given  before  reaching  the 
crossing,  and  that,  in  their  opinion,  the  train  was  not  moving 
faster  than  six  miles  an  hour.  It  must  be  stated,  however,  that 
some  of  the  defendant's  witnesses,  the  brakeman,  among  others, 
would  not  say  that  the  ordinary  signals  were  given,  nor  would 
they  testify  that  the  train  was  not  moving  faster  than  at  the  rate 
prescribed  by  the  city  ordinance;  and  one  of  its  witnesses,  in 
particular,  testified  that  the  train  was  moving  "about  twenty 
miles  an  hour,  perhaps  a  little  faster." 

A  witness  called  by  the  plaintiff  in  rebuttal,  an  engineer  of 
forty-five  years'  standing,  who  was  examined  as  an  expert,  testi- 
fied that  if  the  train  ran  on  after  striking  Mr.  Smith,  the  distance 
it  was  said  to  have  gone  before  it  could  be  stopped,  it  must  have 
been  going  at  the  rate  of  twenty-five  or  thirty  miles  an  hour;  and 
that  if  it  had  been  going  but  six  miles  an  hour,  as  claimed  by 
the  defendant,  it  could  have  been  stopped  in  the  length  of  the 
engine,  and  even  without  brakes  would  not  have  run  more  than 
thirty-five  feet,  if  reversed. 

The  foregoing  embraces  the  substance  of  all  the  evidence  set 
forth  in  the  bill  of  exceptions  on  the  question  of  how  the  fatal 
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accident  occurred,  and  with  respect  to  the  alleged  negligence  of 
the  defendant,  in  the  premises,  and  also  the  alleged  contributory 
negligence  of  Mr.  Smith. 

At  the  close  of  the  testimony,  the  defendant  submitted  in  writ- 
ing a  number  of  requests  for  instructions  to  the  jury,  which,  if 
they  had  been  given,  would  have  virtually  taken  the  case  from 
the  jury  and  would  have  authorized  them  to  bring  in  a  verdict  in 
its  favor.  The  court  refused  to  give  any  of  them,  in  the  Ian- 
guage  requested,  but  gave  some  of  them  in  a  modified  form  and 
embraced  others  in  the  general  charge.  The  refusal  to  give  the 
instructions  requested  was  excepted  to,  and  exceptions  were  also 
noted  to  various  portions  of  the  charge  as  given.  As  those 
exceptions  are  substantially  embodied  in  the  assignment  of 
errors,  they  will  not  be  further  referred  to  here,  but  such  of  them 
as  we  deem  material  will  be  considered  in  a  subsequent  part  of 
this  opinion. 

The  first  point  raised  by  the  defendant  and  urgently  insisted 
upon,  as  being  embraced  in  the  assignment  of  errors,  is,  that 
there  is  no  evidence  in  this  record  that  Mr.  Smith  left  any  one 
dependent  upon  him  for  support,  and  that,  therefore,  no  right  of 
action  could  be  in  the  plaintiff,  as  his  administrator,  under  the 
Michigan  statutes,  against  the  defendant,  for  causing  his  death. 

Sections  3391  and  3392  of  Howell's  Annotated  Statutes  of 
Michigan,  under  which  this  action  was  brought,  provide  as 
follows : 

**Sec.  3391.  Whenever  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default  of  any  railroad  company,  or 
its  agents,  and  the  act,  neglect  or  default  is  such  as  would  (if 
death  had  not  ensued)  entitle  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof ;  then,  and  in  every 
such  case,  the  railroad  corporation,  which  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  to  an  action  on  the  case 
for  damages,  notwithstanding  the  death  of  the  person  so  injured, 
and  although  the  death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  in  law  to  felony. 

"Sec.  3392.  Every  such  action  shall  be  brought  by  and  in  the 
names  of  the  personal  representatives  of  such  deceased  person, 
and  the  amount  recovered  in  any  such  action  shall  be  distributed 
to  the  persons,  and  in  the  proportion  provided  by  law  in  relation 
to  the  distribution  of  personal  property  left  by  persons  dying 
intestate;  and   in   every   such   action   the   jury  may  give  such 
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amount  of  damages  as  they  shall  deem  fair  and  just  to  the  per- 
sons who  may  be  entitled  to  such  damages  when  recovered  :  Pro- 
vided, nothing  herein  contained  shall  affect  any  suit  or  proceed- 
ings heretofore  commenced  and  now  pending  in  any  of  the  courts 
of  this  State. 

According  to  the  decisions  of  the  Supreme  Court  of  Michigan, 
bearing  upon  the  construction  of  these  sections,  a  right  of  action 
will  not  arise  for  the  negligent  killing  of  a  person  by  a  railroad 
company,  unless  the  deceased  left  some  one  dependent  upon  him 
for  support,  or  some  one  who  had  a  reasonable  expectation  of 
receiving  some  benefit  from  him  during  his  lifetime.  Chicago 
&  N.  W.  R'y  Co.  V.  Bayfield,  37  Mich.  205 ;  Van  Brunt  v,  Cin- 
cinnati, J.  &  M.  R.  R.  Co.,  78  Mich.  530;  Cooper  v.  Lake  Shore 
&  M.  S.  R'y  Co.,  66  Mich.  261,  12  Am.   Neg.  Cas.  130,  n. 

But  it  seems  to  us  that  no  question  concerning  this  phase  of 
the  case  can  arise  here  upon  this  record.  The  declaration  averred 
that  the  action  was  brought  for  the  benefit  of  three  daughters 
and  one  son  of  the  deceased,  whose  names  were  given;  and  the 
defendant's  plea  was  merely  in  the  nature  of  a  plea  of  the  general 
issue,  stating  simply  that  the  defendant  ''demands  a  trial  of  the 
matters  set  forth  in  the  plaintiff's  declaration."  It  is  true,  that, 
so  far  as  appears  from  this  record,  the  only  evidence  with  respect 
to  the  beneficiaries  of  the  suit  named  in  the  declaration  was 
brought  out,  apparently  incidentally,  one  of  plaintiff's  witnesses, 
Mrs.  Briscoe,  stating  that  she  was  the  daughter  of  the  deceased, 
and  another  witness  stating  that  sometimes  Mr.  Smith's  son  went 
to  town  to  attend  to  the  sale  of  his  farm  products. 

We  should  bear  in  mind,  however,  that  it  is  not  for  this  court 
to  say  that  the  entire  evidence  in  the  case  is  set  forth  in  the  bill 
of  exceptions,  for  that  would  be  to  presume  a  direct  violation  of 
a  settled  rule  of  practice  as  regards  bills  of  exceptions,  viz.,  that 
a  bill  of  exceptions  should  contain  only  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  bearing  of  the  rulings  of  the 
court  upon  matters  of  law,  in  reference  to  the  questions  in  dis- 
pute between  the  parties  to  the  case,  and  which  may  relate  to 
exceptions  noted  at  the  trial.  A  bill  of  exceptions  should  not 
include,  nor,  as  a  rule,  does  it  include,  all  the  evidence  given  on 
the  trial  upon  questions  about  which  there  is  no  controversy,  but 
which  it  is  necessary  to  introduce  as  proof  of  the  plaintiff's  right 
to  bring  the  action,  or  of  other  matters  of  like  nature.  If  such 
evidence  be  admitted  without  objection,  and  no  point  be  made 
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at  the  trial  with  respect  to  the  matter  it  was  intended  to  prove, 
we  know  of  no  rule  of  law  which  would  require  that  even  the 
substance  of  it  should  be  embodied  in  a  bill  of  exceptions  sub- 
sequently taken.  On  the  contrary,  to  incumber  the  record  with 
matter  not  material  to  any  issue  involved  has  been  repeatedly 
condemned  by  this  court  as  useless  and  improper.  Pennock  v. 
Dialogue,  2  Pet.  I,  15;  Johnston  v,  Jones,  i  Black,  209,  219, 
220;  Zeller's  Lessee  v.  Eckert,  4  How.  (U.  S.)  289,  297. 

But,  as  the  record  fails  to  show  that  any  exception  was  taken 
at  the  trial  based  upon  the  lack  of  any  evidence,  in  this  particu- 
lar, we  repeat,  it  is  not  properly  presented  to  this  court  for  con- 
sideration. If  the  defendant  deemed  that  the  court  below 
erroneously  made  no  reference  in  its  charge  to  the  jury  to  the 
lack  of  any  evidence  in  the  record  respecting  the  existence  of  any 
beneficiaries  of  the  suit,  it  should  have  called  that  matter  to  the 
attention  of  the  court  at  that  time,  and  insisted  upon  a  ruling  as 
to  that  point.  Failing  to  do  that,  and  failing  also  to  save  any 
exception  on  that  point,  it  must  be  held  to  have  waived  any  right 
it  may  have  had  in  that  particular.  The  only  exception  taken  on 
the  trial  and  embodied  in  the  assignment  of  errors  that  can,  by 
any  latitude  of  construction,  be  held  to  refer  to  this  point,  is  the 
eighth  request  for  instructions,  which  was  refused,  and  which 
refusal  is  made  the  basis  of  the  sixth  assignment  of  error.  That 
request  is  as  follows:  *'The  court  is  requested  to  instruct  the 
jury  that  under  the  evidence  in  this  case  the  plaintiff  is  not 
entitled  to  recover,  and  their  verdict  must  be  for  defendant." 
But  the  context  and  the  reason  given  by  the  court  for  its  refusal 
to  give  the  instruction  clearly  show  that  that  request  was  not 
aimed  at  this  point,  but  related  solely  to  the  question  of  negli- 
gence on  the  part  of  the  defendant  company  and  the  alleged  con- 
tributory negligence  of  the  party  killed.  That  this  request  for 
instructions  meant  what  the  court  understood  it  to  mean,  and 
had  no  reference  whatever  to  the  question  of  evidence  respecting 
the  existence  of  the  beneficiaries  named  in  the  declaration,  is 
further  shown  by  the  fact  that  the  court  in  its  general  charge 
assumed  that  such  evidence  had  been  introduced,  and  also  by 
the  fact  that  the  ninth  request  of  the  plaintiff  in  error  for  instruc- 
tions to  the  jury  likewise  proceeded  on  that  assumption.  That 
request  is  as  follows :  "The  damages  in  cases  of  this  kind  are 
entirely  pecuniary  in  their  nature,  and  the  jury  must  not  award 
damages  beyond  the  amount  the  evidence  shows  the  children  would 
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probably  have  realized  from  deceased  /tad  he  continued  to  live. 
Nothing  can  be  given  for  injured  feelings  or  loss  of  society." 

Furthermore,  this  assignment  of  error  is  too  broad  and  general, 
under  the  2 1  St  rule  of  this  court,  to  bring  up  such  a  specific 
objection  as  it  seeks  to  do.  This  court  should  not  be  put  to  the 
labor  and  trouble  of  examining  the  whole  of  the  evidence  to  see 
Avhether  there  was  enough  for  the  verdict  below  to  have  rested 
upon.  But  any  objection  made  to  the  nonexistence  of  evidence 
to  support  the  verdict  and  judgment  below  should,  in  the  lan- 
guage of  the  rule,  ''set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged."  Van  Stone  v.  Stillwell  & 
Bierce  Manufacturing  Co.,  142  U.  S.  128.  In  our  opinion, 
therefore,  this  point  raised  by  the  plaintiff  in  error  is  without 
merit.  As  to  whether,  as  a-  matter  of  fact,  there  was  evidence 
respecting  the  existence  of  any  beneficiaries  to  this  action,  we  do 
not,  of  course,  express  any  opinion.  In  the  view  above  taken 
of  the  matter,  it  is  not  necessary  to  decide  that  point.  The  legal 
presumption  is  that  there  was;  and  we  shall  proceed  to  consider 
the  other  assignments  of  error  upon  that  presumption. 

These  assignments  of  error,  so  far  as  we  can  consider  them, 
properly  relate  to  but  two  questions:  i,  Whether  there  was 
negligence  on  the  part  of  the  railroad  company  in  the  running  of 
the  train  at  the  time  of  the  accident ;  and,  2,  Whether,  even  if 
the  company  was  negligent  in  this  particular,  the  deceased  was 
guilty  of  such  contributory  negligence  as  will  defeat  this  action. 

With  respect  to  the  first  question,  as  here  presented,  the  court 
charged  the  jury,  substantially,  that  negligence  on  the  part  of 
either  the  railroad  company  or  the  deceased  might  be  defined  to 
be  "the  failure  to  do  what  reasonable  and  prudent  persons 
would  ordinarily  have  done,  under  the  circumstances  of  the 
situation,  or  doing  what  reasonable  and  prudent  persons,  under 
the  existing  circumstances,  would  have  done;"  that  the  law  did 
not  require  the  railroad  company  to  adopt  and  have  in  use,  at 
public  crossings,  the  most  highly  developed  and  best  methods  of 
saving  the  life  of  travelers  on  the  highway,  but  only  such  as 
reasonable  care  and  prudence  would  dictate,  under  the  circum- 
stances of  the  particular  case ;  and  that  the  question  of  negligence, 
or  want  of  ordinary  care  and  prudence,  was  one  for  the  jury  to 
decide.  In  this  connection  the  court  gave  to  the  jury  the  follow- 
ing instruction,  which  it  is  claimed,  was  erroneous : 

"You  fix  the  standard  for  reasonable,   prudent  and  cautious 
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men  under  the  circumstances  of  the  case  as  you  find  them,  accord- 
ing to  your  judgment  and  experience  of  what  thai  class  of  men 
do  under  these  circumstances,  and  then  test  the  conduct  involved 
and  try  it  by  that  standard;  and  neither  the  judge  who  tries  the 
case  nor  any  other  person  can  supply  you  with  the  criterion  of 
judgment  by  any  opinion  he  may  have  on  that  subject." 

But  it  seems  to  us  that  the  instruction  was  correct,  as  an  abstract 
priniciple  of  law,  and  was  also  applicable  to  the  facts  brought  out 
at  the  trial  of  the  case.  There  is  no  fixed  standard  in  the  law  by 
which  a  court  is  enabled  to  arbitrarily  say  in  every  case  what  con- 
duct shall  be  considered  reasonable  and  prudent,  and  what  shall 
constitute  ordinary  care,  under  any  and  all  circumstances.  The 
terms  "ordinary  care,"  "reasonable  prudence,"  and  such  like 
terms,  as  applied  to  the  conduct  and  affairs  of  men,  have  a  rela- 
tive significance,  and  cannot  be  arbitrarily  defined.  What  may 
be  deemed  ordinary  care  in  one  case,  may,  under  different  sur- 
roundings and  circumstances,  be  gross  negligence.  The  policy 
of  the  law  has  relegated  the  determination  of  such  questions  to 
the  jury,  under  proper  instructions  from  the  court.  It  is  their 
province  to  note  the  special  circumstances  and  surroundings  of 
each  particular  case,  and  then  say  whether  the  conduct  of  the 
parties  in  that  case  was  such  as  would  be  expec'ted  of  reasonable, 
prudent  men,  under  a  similar  state  of  affairs.  When  a  given 
state  of  facts  is  such  that  reasonable  men  may  fairly  differ  upon 
the  question  as  to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury.  It  is  only  where  the 
facts  are  such  that  all  reasonable  men  must  draw  the  same  con- 
clusion from  them,  that  the  question  of  negligence  is  ever  con- 
sidered as  one  of  law  for  the  court.  New  Jersey  R.  R.  Co.  v. 
Pollard,  22  Wall.  341,  7  Am.  Neg.  Cas.  325;  Del.,  L.  &  W.  R. 
R.  Co.  V.  Converse,  139  U.  S.  469(1);  Thompson  v,  Flint,  etc., 
R'y  Co.,  57  Mich.  300;  Lake  Shore  &  M.  S.  R'y  Co.  v.  Miller, 
25  Mich.  274,  12  Am.  Neg.  Cas.  102,  n. ;  Detroit  &  Mil.  R.  R. 
Co.  V,  Van  Steinberg,  17  Mich.  99,  122,  12  Am.  Neg.  Cas.  116,  n.; 
Gaynor  v.  Old   Colony  &    Newport    R*y  Co.,    100  Mass.   208, 

I.   Collision  at  crossing.  —  In    Dela-  brakes,    judgment    for     plaintifi     for 

WARE,  Lackawanna  &  Western  R.  R.  $14,000  was  aflSrcned,  the  coiiri  holding 

Co.  V.  Converse,  139  U.  S.  469  (1891),  that  the  acts  of  the  railroad  company's 

collision  of  vehicle  with  part  of  train  servants  in  so  running  the  cars  consti- 

of  cars  running  across  grade  crossing  tuted  negligence  rendering  the  com- 

at  night-time  without  signal  or  warn-  pany  liable  for  injury  to  person  driving 

ing  and  only  controlled   by   ordinary  across  highway  at  crossing. 


COLLISIONS  AND  CROSSINGS,  669 

-212,  9  Am.  Neg.  Cas.  439,  n. ;  Marietta,  etc.,  R.  R.  Co.  v. 
Picksley,  24  Ohio  St.  654,  12  Am.  Neg.  Cas.  424;  Penn.  R.  R. 
Co.  V.  Ogier,  35  Pa.  St.  60,  12  Am.  Neg.  Cas.  570,  n. ;  Robinson 
V,  Cone,  22  Vt.  213,  12  Am.  Neg.  Cas.  628;  Jamison  v,  San  Jose, 
etc.,  R.  R.  Co.,  55  Cal.  593,  9  Am.  Neg.  Cas.  104,  n. ;  Red- 
field  on  Railways  (5th  ed.),  §  133,  par,  2;  16  Am.  &  Eng.  Enc. 
Law,  Tit.  ''Negligence,"  402,  and  authorities  cited  in  note  2. 
We  do  not  think,  therefore,  that  this  instruction  was  erroneous 
in  any  particular. 

It  is  further  urged  that  the  court  erred  in  giving  to  the  jury 
the  following  instruction : 

"If  you  find  from  the  evidence  in  this  case  that  the  railroad 
train  which  killed  Elijah  Smith  was  moving  at  a  rate  of  speed 
forbidden  by  the  city  ordinances,  *  *  *  the  law  authorizes 
you  to  infer  negligence  on  the  part  of  the  railroad  company  as 
one  of  the  facts  established  by  the  proof." 

It  is  said  that  no  evidence  was  introduced  with  respect  to  an 
ordinance  of  the  city  regulating  the  speed  of  railway  trains. 
Counsel,  in  this  matter,  labor  under  a  misapprehension.  The  bill 
of  exceptions  states  that  "the  ordinance  of  the  city  of  Detroit 
prohibiting  the  running  of  railroad  trains,  within  the  limits  of 
the  city,  at  a  greater  rate  of  speed  than  six  miles  per  hour,"  was 
admitted  in  evidence,  over  the  defendant's  objections.  And  as 
there  was  a  great  deal  of  evidence  introduced  on  behalf  of  the 
plaintiff  that  the  train,  which  killed  Mr.  Smith,  was  running  at  a 
much  more  rapid  rate  than  the  ordinance  permitted,  the  instruc- 
tion quoted  was  applicable,  and,  under  the  authorities,  was  as 
favorable  to  the  defendant  as  it  had  the  right  to  demand.  Indeed, 
it  has  been  held  in  many  cases  that  the  running  of  railroad  trains 
within  the  limits  of  a  city  at  a  rate  of  speed  greater  than  is  allowed 
by  an  ordinance  of  such  city,  is  negligence,  per  se.  Schlereth  zk 
Missouri  Pac.  R*y  Co.,  96  Mo.  509;  Virginia  Midland  R'y  Co. 
V,  White,  84  Va.  498,  12  Am.  Neg.  Cas.  634.  But,  perhaps, 
the  better  and  more  generally  accepted  rule  is,  that  such  an  act 
on  the  part  of  the  railroad  company  is  always  to  be  considered  by 
the  jury  as  at  least  a  circumstance  from  which  negligence  may  be 
inferred  in  determining  whether  the  company  was  or  was  not 
guilty  of  negligence.  Union  Pac.  R'y  Co.  v.  Rassmussen,  25 
Neb.  810;  Blanchard  v.  Lake  Shore  &  M.  S.  R'y  Co.,  126  111. 
416,  II  Am.  Neg.  Cas.  434,  n;  Meloy  v.  Chicago,  etc.,  R'y  Co., 
yj  Iowa,  743;  Savannah,  etc.,   R'y  Co.  v.  Flannagan,  82  Ga* 
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579;  Peyton  v.  Tex.  &  Pac.  R'y  Co  ,  41  La.  Ann.  861.     At  anjr 
rate,  the  charge  of  the  court,  in  this  particular,  was  not  unfavor- 
able to  the  defendant,  under  the  law.     Haas  v.  Chicago  &  N.  W. 
R'y  Co.,  41  Wis.  44,  12  Am.  Neg.  Cas.  658,  n. ;  Vicksburg,  etc., 
R.  R.  Co.  V.  McGowan,  62  Miss.  682,  12  Am.  Neg.  Cas.  184,  n. ; 
Phila.,  W.  &  B.  R.  R.  Co.  v,  Stebbing,  62  Md.  504,   12  Am. 
Neg.  Cas.  9,  n. ;  McGrath  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  63 
N.  Y.  522,  12  Am.  Neg.  Cas.  396,  n. ;  Houston,  etc.,  R.  R.  Co. 
V.  Terry,  42  Tex.  451;  Bowman  v.  Chicago,  etc.,  R.  R.  Co..  85 
Mo.  533;  Crowley  v,  Burlington,  etc.,  R.  R.  Co.,  65  Iowa,  658; 
Keim  v.  Union  R.  &  T.  Co.,  90  Mo.  314;  Ellis  v.  Lake  Shore^ 
etc.,  R.  R.  Co.,  138  Pa.  St.  506,  12  Am.  Neg.  Cas.  571 ;  4  Am. 
&  Eng.  Enc.  Law,  tit.  "Crossings,"  934,  and  authorities  cited  in 
notes  8  and  10. 

One  of  the  chief  assignments  of  error,  and,  perhaps,  the  one 
most  strongly  relied  on  to  obtain  a  reversal  of  the  judgment 
below,  is,  that  the  court  erred  in  giving  the  following  instruction : 

*'So  if  you  find  that  because  of  the  special  circumstances  exist- 
ing in  this  case,  such  as  that  this  was  a  crossing  in  the  city  much 
used  and  necessarily  presenting  a  point  of  danger,  where  several 
tracks  run  side  by  side,  and  there  is  consequent  noise  and  confu- 
sion and  increased  danger;  that  owing  to  the  near  situation  of 
houses,  barns,  fences,  trees,  bushes  or  other  natural  obstructions 
which  afforded  less  than  ordinary  opportunity  for  observation  of 
an  approaching  train,  and  other  like  circumstances  of  a  special 
.nature,  it  was  reasonable  that  the  railroad  company  should  pro- 
vide special  safeguards  to  persons  using  the  crossing  in  a  prudent 
and  cautious  manner,  the  law  authorizes  you  to  infer  negligence 
on  its  part  for  any  failure  to  adopt  such  safeguards  as  would  have 
given  warning,  although  you  have  a  statute  in  Michigan  which 
undertakes  by  its  provisions  to  secure  such  safeguards  in  the  way 
the  statute  points  out.  The  duty  may  exist  outside  the  statute 
to  provide  flagmen  or  gates  or  other  adequate  warnings  or  appli- 
ances, if  the  situation  of  the  crossings  reasonably  requires  that  — 
and  of  this  you  are  to  judge  —  and  it  depends  upon  the  general 
rule  that  the  company  must  use  its  privilege  of  crossing  the 
streets  on  its  surface  grade  with  due  and  reasonable  care  for  the 
rights  of  other  persons  using  the  highway  with  proper  care  and 
caution  on  their  part. 

"So,  if  you  find  that  the  train  hands  kept  no  proper  lookout 
and  managed  the  train  without  due  caution  and  reasonable  care» 


Collisions  and  Crossings.  671 

you  will  be  authorized  to  infer  negligence  on  the  part  of  the  com- 
pany as  one  of  the  facts  established  in  the  case." 

That  this  instruction  is  in  harmony  with  the  general  rule  of  law 
obtaining  in  most  of  the  States,  and  at  common  law,  we  think 
there  can  be  no  doubt.  The  general  rule  is  well  stated  in  Cen- 
tral Passenger  R  y  Co.  v,  Kuhns,  86  Ky.  578,  589,  11  Am.  Neg. 
Cas.  626,  n,  as  follows:  "The  doctrine  with  reference  to  injuries 
to  those  crossing  the  track  of  a  railway,  where  the  right  to  cross 
exists,  is  that  the  company  must  use  such  reasonable  care  and 
precaution  as  ordinary  prudence  would  indicate.  This  vigilance 
and  care  must  be  greater  at  crossings  in  a  populous  town  or  city 
than  at  ordinary  crossings  in  the  country;  so  what  is  reasonable 
care  and  prudence  must  depend  on  the  facts  of  each  case.  In  a 
crossing  within  a  city,  or  where  the  travel  is  great,  reasonable 
care  would  require  a  flagman  constantly  at  the  crossing,  or  gates 
or  bars,  so  as  to  prevent  injury;  but  such  care  would  not  be 
required  at  a  crossing  in  the  country,  where  but  few  persons 
passed  each  day.  The  usual  signal,  such  as  ringing  the  bell  and 
blowing  the  whistle,  would  be  sufficient; "  citing  Thompson  on 
Neg.  417;  Louis.,  Cin.  &  Lex.  R.  R.  Co.  v,  Goetz,  79  Ky.  442, 
II  Am.  Neg.  Cas.  625,  n.  And  it  v/as  accordingly  held  in  that 
case  that  a  railroad  company  which  had  failed  to  provide  a  flag- 
man or  gates,  during  the  night-time  when  many  trains  were  pass- 
ing, at  a  crossing  in  a  thickly  populated  portion  of  the  city  of 
Louisville,  buildings  being  situated  near  the  track  at  that  point, 
was  guilty  of  ''negligence  of  the  most  flagrant  character."  See, 
also,  to  the  same  effect,  St.  Louis,  V.  &  T.  H.  R.  R.  Co.  v. 
Dunn,  78  111.  197,  II  Am.  Neg.  Cas.  431,  n. ;  Bentley  z/.  Ga. 
Pac.  R'y  Co.,  86  Ala.  484;  Western  &  Atlantic  R.  R.  Co.  v. 
Young,  81  Ga.  397,  11  Am.  Neg.  Cas.  350,  n. ;  Troy  v.  Cape 
Fear,  etc.,  R.  R.  Co.,  99  N.  C.  298,  12  Am.  Neg.  Cas.  410; 
Bolinger  v.  St.  Paul  &  Duluth  R.  R.  Co.,  36  Minn.  418,  12  Am. 
Neg.  Cas.  141,  n. 

It  is  also  held,  in  many  of  the  States  (in  fact,  the  rule  is  well 
nigh,  if  not  quite,  universal),  that  a  railroad  company,  under  cer- 
tain circumstances,  will  not  be  held  free  from  negligence  even 
though  it  may  have  complied  literally  with  the  terms  of  a  statute 
prescribing  certain  signals  to  be  given,  and  other  precautions  to 
be  taken  by  it,  for  the  safety  of  the  traveling  public  at  crossings. 
Thus  in  Chicago,  B.  &  Q.  R.  R.  Co.  v,  Perkins,  125  111.  127,  11 
Am.  Neg.  Cas.  432,  n.,  it  was  held  that  the  fact  that  a  statute 
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provides  certain  precautions  will  not  relieve  a  railway  company 
from  adopting  such  other  measures  as  public  safety  and  common 
prudence  dictate.  And  in  Thompson  v.  New  York  Central,  etc., 
R.  R.  Co.,  no  N.  Y.  636,  12  Am.  Neg.  Cas.  363,  n.,  it  was  held 
that  the  giving  of  signals  required  by  law  upon  a  railway  train 
approaching  a  street  crossing  does  not,  under  all  circumstances, 
render  the  railway  company  free  from  negligence,  especially  where 
the  evidence  tends  to  show  that  the  train  was  being  run  at  an 
undue  and  highly  dangerous  rate  of  speed  through  a  city  or  vil- 
lage. See,  also,  Louis.  &  Nash.  R.  R.  Co.  z/.  Commonwealth, 
13  Bush  (Ky.),  388,  II  Am.  Neg.  Cas.  625,  n. ;  Weber  zk  N.  Y. 
Cent.  R.  R.  Co.,  58  N.  Y.  451,  12  Am.  Neg.  Cas.  349,  n.  The 
reason  for  such  rulings  is  found  in  the  principle  of  the  common 
lav/  that  every  one  must  so  conduct  himself  and  use  his  own  prop- 
erty as  that,  under  ordinary  circumstances,  he  will  not  injure 
another,  in  any  way.  As  a  general  rule,  it  may  be  said  that 
whether  ordinary  care  or  reasonable  prudence  require  a  railroad 
company  to  keep  a  flagman  stationed  at  a  crossing  that  is  especi- 
ally dangerous,  is  a  question  of  fact  for  a  jury  to  determine,  under 
all  the  circumstances  of  the  case,  and  that  the  omission  to  station 
a  flagman  at  a  dangerous  crossing  may  be  taken  into  account  as 
evidence  of  negligence ;  although  in  some  cases  it  has  been  held 
that  it  is  a  question  of  law  for  the  court.  It  seems,  however, 
that  before  a  jury  will  be  warranted  in  saying,  in  the  absence  of 
any  statutory  direction  to  that  effect,  that  a  railroad  company 
should  keep  a  flagman  or  gates  at  a  crossing,  it  must  be  first 
shown  that  such  crossing  is  more  than  ordinarily  hazardous ;  as, 
for  instance,  that  it  is  in  a  thickly  populated  portion  of  a  town  or 
city ;  or,  that  the  view  of  the  track  is  obstructed  either  by  the 
company  itself  or  by  other  objects  proper  in  themselves;  or,  that 
the  crossing  is  a  much  traveled  one,  and  the  noise  of  approaching 
trains  is  rendered  indistinct,  and  the  ordinary  signals  difficult  to 
be  heard,  by  reason  of  bustle  and  confusion  incident  to  railway 
or  other  business ;  or,  by  reason  of  some  such  like  cause ;  and 
that  a  jury  would  not  be  warranted  in  saying  that  a  railroad  com- 
pany should  maintain  those  extra  precautions  at  ordinary  cross- 
ings in  the  country.  The  following  cases  are  illustrative  of  vari- 
ous phases  of  the  rules  we  have  just  stated :  Eaton  z/.  Fitchburg 
R.  R.  Co.,  129  Mass.  364,  12  Am.  Neg.  Cas.  76,  n. ;  Baileys. 
New  Haven  R.  R.  Co.,  107  Mass.  496;  Penn.  R.  R.  Co.  v,  Mat- 
thews, 36  N.  J.  Law,  531,  12  Am.  Neg.  Cas.  292;  Penn.  R.  R. 
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Co.  V,  Killips,  88  Pa.  St.  405 ;  Kansas  Pac.  R*y  Co.  v.  Richard- 
son, 25  Kan.  391,  II  Am.  Neg.  Cas.  570,  n. ;  State  v.  Phila.,  W. 
&  B.  R.  R.  Co.,  47  Md.  76,  12  Am.  Neg.  Cas.  8,  n. ;  Welsch  v. 
Hannibal,  etc.,  R.  R.  Co.,  72  Mo.  451,  12  Am.  Neg.  Cas.  194,  n., 
Frick  V.  St.  Louis,  etc.,  R.  R.  Co.,  75  Mo.  595;  Pittsburgh, 
etc.,  R'y  Co.  v.  Yundt,  78  Ind.  373,  11  Am.  Neg.  Cas.  507,  n. ; 
Hart  V,  Chicago,  R.  I.  &  P.  R'y  Co.,  56  Iowa,  166,  11  Am.  Neg. 
Cas.  533;  Kinney  v.  Crocker,  18  Wis.  74. 

But  it  is  insisted  that  these  rules  are  none  of  them  appplicable 
to  this  case,  because  the  whole  subject  of  signals  and  flagmen, 
gates,  etc.,  at  crossings  in  Michigan  is  regulated  by  statute.  The 
claim  is  put  forth  that,  under  the  statute  of  Michigan  (3  How. 
Stat.,  §  3301),  an  officer  of  the  State,  known  as  the  railroad  com- 
missioner,  is  charged  with  the  duty  of  determining  the  necessity 
of  a  flagman  at  any  and  all  crossings  in  the  State,  and  that,  unless 
an  order  had  been  made  by  him  requiring  a  railroad  company  to 
station  a  flagman  at  any  particular  crossing,  the  failure  on  the  part 
of  the  company  to  provide  such  flagmen  could  not  even  be  con- 
sidered as  evidence  of  negligence;  and  that  in  this  case  no  such 
order  by  the  commissioner  is  shown  to  have  been  made.  Battis- 
hill  V.  Humphreys,  64  Mich.  494,  12  Am.  Neg.  Cas.  105,  130; 
Guggenheim  v.  Lake  Shore  &  M.  S.  R'y  Co.,  66  Mich.  150,  12 
Am.  Neg.  Cas.  103,  n;  and  Freeman  v,  Duluth,  S.  S.  &  A.  R'y 
Co.,  74  Mich.  86,  12  Am.  Neg.  Cas.  105,  n.,  are  relied  on  as  sus- 
taining this  contention. 

If  the  construction  of  this  statute  by  the  Michigan  courts  be  as 
claimed  by  the  defendant,  of  course  this  court  would  feel  con- 
strained to  adopt  the  same  construction,  even  if  we  thought  it  in 
conflict  with  fundamental  principles  of  the  law  of  negligence,  to 
which  we  have  referred  in  a  preceding  part  of  this  opinion,  obtain- 
ing in  other  States.  Meister  v,  Moore,  96  U.  S.  76;  Bowditch  v, 
Boston,  loi  U.  S.  16;  Flash  v.  Conn,  109  U.  S.  371;  Bucher  z/. 
Cheshire  R.  R.  Co.,  125  U.  S.  555;  Detroit  v.  Osborne,  135  U. 
S.  492. 

But  do  the  Michigan  cases  cited  sustain  the  defendant's  con- 
tention? We  think  not;  but  rather  that  they  support  the  rule 
laid  down  by  the  court  below  in  the  charge  excepted  to.  In 
Battishillz/.  Humphreys,  64  Mich.  494,  12  Am.  Neg.  Cas.  105,  130, 
the  court  below  had  refused  to  instruct  the  jury,  upon  a  request 
by  the  plaintiff  in  error,  that  "the  railroad  law  of  this  State  (art. 
Ay  %  3)  l^ys  upon  the  railroad  commissioner  of  the  State  the  duty 
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of  determining  the  necessity  of  establishing  a  flagman  upon  any 
particular  street  crossing  of  a  railway ;  and  upon  the  testimony 
and  under  the  pleadings  in  this  case,  the  absence  of  a  flagman  at 
Summit  avenue  is  no  evidence  of  any  negligence  upon  the  part 
of  the  receivers." 

Such  refusal  having  been  assigned  as  error,  the  Supreme  Court 
of  the  State  held  that  the  instruction  should  have  been  given, 
and  accordingly  reversed  the  judgment  below.  In  the  opinion 
the  court  said : 

"I  think  the  second  request  of  the  defendants  should  have  been 
given.  No  reference  was  made  to  this  matter  in  the  charge  of 
the  court ;  and  it  may  well  be  considered,  when  a  request  is  speci- 
ally made,  and  it  is  refused,  that  the  jury  will  take  such  refusal 
as  a  liberty  to  infer  that  the  request  is  wrong  in  law,  unless  some 
explanation  is  made  by  the  court  for  the  reasons  for  such  refusal 
to  rebut  such  natural  inference.  ■*  *  *  Evidence  of  this 
nature  was  introduced,  and  the  request  which  ought  to  have  been 
given  denied,  and  we  cannot  say  it  did  not  have  some  influence 
upon  the  jury  in  determining  the  question  of  the  negligence  of 
the  company." 

If  this  decision  stood  alone  there  would  be  much  force  in  the 
contention  of  the.  defendant  in  this  case ;  but  the  other  decisions 
referred  to  have  explained  it,  and  apparently  qualified  the  broad 
doctrine  laid  down  in  it,  bringing  the  rule  in  Michigan  in  harmony 
with  the  generally  accepted  rule  obtaining  elsewhere. 

Thus  in  Guggenheim  v.  Lake  Shore  &  M.  S.  R'y  Co.,  66  Mich. 
1 50, 1 2  Am.  Neg.  Cas.  103,  n.,  although  it  was  stated  in  the  opinion 
that  "the  railroad  company  is  not  compelled  to  keep  a  watchman 
or  flagman  at  every  street  or  road  crossing  where  a  jury,  upon  a 
trial  like  this,  might  think  it  necessary  to  have  one  stationed;" 
and  that  "this  matter  is  regulated  under  the  statutes  of  our  State 
by  the  railroad  commissioner,"  yet  it  was  held  that  when  the 
company  itself  so  obstructs  its  tracks  that  its  trains  cannot  be 
seen  by  travelers  approaching  a  crossing,  or  so  that  the  ordinary 
signals  required  by  statute  will  not  be  sufficient  to  warn  travelers 
of  the  approach  of  trains,  "some  additional  warning  must  be 
given,  and  there  are  cases  where  a  flagman  would  be  necessary  to 
acquit  the  company  of  negligence."  And  it  was  further  held 
that  the  trial  court  was  right  in  instructing  the  jury  that  it  was 
the  duty  of  the  company  to  give  to  the  traveler  on  the  highway 
due  and  timely  warning  of  the  coming  of  its  trains  and  the 
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approaching  danger  "either  by  bell  or  whistle,  or  both,  or  by 
some  other  means,  and  in  such  a  way  as  to  give  him  an  oppor- 
tunity, by  the  exercise  of  due  diligence  and  care,  to  meet  and 
guard  himself  from  danger;**  thus  showing  that  a  duty  on  the 
part  of  the  railway  company  to  provide  against  accidents  at  cross- 
ings may  and  does  exist  outside  of  the  statute. 

But  the  case  of  Freeman  v,  Duluth,  S.  S.  &  A.  R'y  Co.,  74 
Mich.  86,  12  Am.  Neg.  Cas.  105,  n.,  which,  so  far  as  we  have 
examined,  is  the  latest  adjudication  of  the  Supreme  Court  of 
Michigan  on  the  subject,  contains  the  most  thorough  discussion 
of  the  general  question  of  any  of  those  referred  to  by  the  defend- 
ant ;  and,  so  far  from  sustaining  its  contention,  is  directly  opposed 
to  it  and  in  line  with  the  instruction  given  by  the  court  below  in 
this  case.  In  that  case  one  of  the  questions  considered  by  the 
court  was,  whether  it  was  negligence  on  the  part  of  the  railway 
in  not  providing  a  flagman  at  the  crossing  of  Genesee  street  in  the 
city  of  Marquette,  the  railroad  commissioner  not  having  required 
it  to  station  one  there.  The  facts  in  relation  to  the  hazardous 
nature  of  the  crossing  are  referred  to  particularly  in  the  opinion 
of  the  court  from  which  we  quote.  In  considering  the  question 
the  court  went  very  fully  into  the  medts  of  it,  in  all  its  bearings, 
and  said:  "The  contention  of  the  defendant  is  that  it  was  not 
negligence.  It  is  claimed  that  under  the  statutes  of  this  State^ 
the  duty  of  determining  where  flagmen  shall  be  stationed  devolves 
upon  the  railroad  commissioner;  and  that  in  order  to  hold  defend- 
ant liable  for  such  negligence  in  this  case,  it  should  have  appeared 
in  proof  that  the  railroad  commissioner  had  ordered  a  flagman  to 
be  stationed  at  this  crossing,  and  that  his  orders  were  not  obeyed ; 
or  that  the  crossing  was  such  an  exceptionally  dangerous  one  that 
a  common-law  duty  was  imposed  on  the  defendant  to  keep  a  flag- 
man at  that  point;  and  that  no  showing  of  this  kind  was  made." 

Replying  to  this  contention,  the  court  said:  "We  think  the 
judge  below  ruled  correctly  on  this  point  and  in  accordance  with 
our  previous  decisions.  The  jury  were  instructed,  substantially, 
that  it  is  not  the  law  of  this  State  that  at  every  road  or  street 
crossing  in  a  village  or  city,  a  railroad  company  is  bound  to  place 
a  flagman.  The  law  puts  upon  the  railroad  commissioner  the 
duty  of  determining  the  necessity  of  establishing  a  flagman  upon 
any  particular  street  crossing  of  a  railroad,  and  the  absence  of  a 
flagman  at  Genesee  street  crossing,  where  the  accident  occurred, 
is  of  itself  no  evidence  of  negligence  upon  the  part  of  the  defendant. 
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And  the  plaintiff  must  -show  that  the  circumstances  of  the 
crossing  are  such  that  common  prudence  would  dictate  that  the 
railroad  company  should  place  a  flagman  there,  or  his  equivalent. 
That  before  the  jury  could  find  this  it  must  be  made  to  appear  to 
them  that  the  danger  at  the  crossing  was  altogether  exceptional  — 
that  there  was  something  about  the  case  rendering  ordinary  care 
on  the  part  of  the  witness  Grant  (the  driver  of  the  carriage,  which 
was  run  over  and  broken  up  at  the  crossing),  an  insufficient  pro- 
tection against  injury,  and,  therefore,  made  the  assumption  of  the 
burden  of  a  flagman  on  the  part  of  the  railroad  company,  a  mat- 
ter of  common  duty  for  the  safety  of  people  crossing.  'You 
have,  as  I  said  before,  been  at  this  crossing.  You  have  seen  the 
situation.  You  have  seen  its  relation  to  travel  and  to  the  city, 
and  it  is  for  you  to  determine,  if  you  reach  that  point,  under  all 
the  circumstances  of  the  case,  whether  or  not  it  was  negligence, 
under  the  instructions  I  have  given  you  and  the  evidence,  not  to 
have  a  flagman  there. 

The  Supreme  Court  then  went  on  to  say :  "If  any  fault  can  be 
found  with  this  charge,  it  was  too  favorable  to  the  defendant,  in 
that  it  connected  the  necessity  of  keeping  a  flagman  at  the 
crossing  with  the  use  of .  ordinary  care  on  the  part  of  Grant. 
The  duty  of  retaining  a  flagman  at  this  point  did  not  depend  on 
the  question  whether  Grant,  in  this  particular  instance,  could  by 
common  prudence  have  avoided  this  collision  or  not.  It  depended 
rather  upon  the  situation  of  the  crossing,  its  relation  to  the  travel 
upon  the  street  generally,  and  the  facilities  afforded,  not  only  to 
the  travelers  on  the  street,  but  the  trainmen  on  the  cars,  to  avoid 
collisions  and  accidents  of  this  kind,  without  a  flagman  to  give 
warning  of  approaching  trains. 

*'I  think  the  jury  were  warranted  in  finding  it  to  be  negligence 
in  the  defendant  in  not  providing  a  watchman  at  this  point.  It 
seems  that  to  the  south  from  Genesee  street  there  was  a  steep 
up  grade,  so  that  a  train  of  loaded  cars  must,  in  order  to  ascend 
the  same,  cross  the  street  at  a  higher  rate  of  speed  than  would, 
considering  the  situation  of  the  crossing,  be  prudent  to  the  safety 
of  passers  on  the  street,  without  warning  of  the  train's  approach. 
A  train  coming  from  the  north  could  not  be  seen  at  all  by  those 
traveling  on  the  street  in  the  direction  Grant  was  driving,  until 
the  traveler  was  within  forty  feet  of  the  track,  and  the  train 
within  from  150  to  175  feet  of  the  center  of  the  street.  And  the 
engineer  on  the  train,  being  lower  down  in  his  cab  than  a  man  in 
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a  buggy,  could  not  get  his  eye  into  Genesee  street  west  of  the 
track,  as  was  the  fact  in  this  case,  until  the  locomotive  was  within 
sixty  or  seventy-five  feet  from  the  crossing,  and  then ,  his  vision 
would  only  extend  forty  or  fifty  feet  west  of  the  track  on  the 
street.  Under  such  circumstances,  a  train  ought  to  run  over  this 
crossing  so  that  it  could  be  stopped  at  once,  or  a  fiagman  ought 
to  be  stationed  where  he  could  give  warning  of  its  approach. 
When  an  engineer,  at  a  distance  beyond  seventy-five  feet  from  the 
crossing  of  a  street  in  a  city  like  Marquette,  cannot  see  into  the 
street  except  the  straight  line  thereof  where  the  track  crosses, 
and  the  traveler  cannot  see  even  the  top  of  the  locomotive,  until 
he  gets  within  forty  feet  of  the  track,  something  more  than 
ordinary  pains  to  prevent  accidents  is  incumbent  both  on  the 
railroad  company  and  also  on  the  traveler,  if  such  traveler  is 
acquainted  with  the  situation. 

"In  Battishill  v.  Humphreys,  64  Mich.  494,  12  Am.  Neg.  Cas. 
105 »  130*  we  held,  under  the  pleadings  and  testimony  in  the  case, 
that  the  absence  of  a  flagman  at  Summit  avenue  crossing,  in 
Detroit,  could  not  be  considered  negligence  in  the  railroad  com- 
pany, as  the  railroad  commissioner  had  not  determined  that  it 
was  necessary  to  maintain  one  there.  But  nothing  was  said  or 
intended  to  be  said^  in  that  opinion^  t/tat  t/tere  could  be  no  negli- 
gence^ in  any  case^  in  not  maintaining  a  flagman  at  a  street  cross- 
ings unless  such  commissioner  had  ordered  one  to  be  stationed  there. 
In  Guggenheim  v,  L.  S.  &  M.  S.  R'y  Co.,  66  Mich.  150,  12  Am. 
Neg.  Cas.  103,  n.,  the  law  in  this  respect  is  laid  down  substan- 
tially as  the  circuit  judge  in  this  case  instructed  the  jury." 

We  have  quoted  extensively  from  the  opinion  in  the  case  last 
referred  to  because  it  seems  to  us  a  complete  refutation  of  the 
contention  of  the  defendant  herein,  and  states  the  law,  on  this 
point,  substantially  as  the  court  below  did  in  its  charge  to  the 
jury  in  this  case,  and  because,  also,  the  facts  and  circumstances 
relative  to  the  railroad  crossing  there  were  so  very  similar  to  those 
in  this  case,  that  it  makes  it  a  very  strong  authority  in  support 
of  the  judgment  below.  The  underlying  principle  in  all  cases  of 
this  kind  which  requires  a  railroad  company,  not  only  to  comply 
with  all  statutory  requirements  in  the  matter  of  signals,  flagmen 
and  other  warnings  of  danger  at  public  crossings,  but  many  times 
to  do  much  more  than  is  required  by  positive  enactment,  is,  that 
neither  the  legislature  nor  railroad  commissioners  can  arbitrarily 
determine  in  advance  what    shall    constitute  ordinary  care  or 
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reasonable  prudence  in  a  railroad  company,  at  a  crossing,  in  every 
particular  case  which  may  afterwards  arise.  For,  as  already 
stated,  each  case  must  stand  upon  its  own  merits  and  be  decided 
upon  its  own  facts  and  circumstances;  and  these  are  the  features 
which  make  the  question  of  negligence  primarily  one  for  the  jury 
to  determine,  under  proper  instructions  from  the  court.  We 
think,  therefore,  that,  in  that  portion  of  the  charge  which  we 
have  been  discussing,  the  court  below  committed  no  error  to  the 
prejudice  of  the  defendant. 

But  it  is  claimed  that  the  last  paragraph  of  that  portion  of  the 
charge  last  above  quoted,  referring  to  the  question  whether  or 
not  the  trainmen  kept  a  proper  lookout  and  managed  the  train  in 
a  prudent  and  cautious  manner,  was  erroneous,  because,  so  it  is 
claimed,  "there  was  no  evidence  that  the  train  hands  kept  no 
proper  lookout,  etc."  This  contention  is  also  without  merit. 
There  was  evidence  that  the  ordinary  signals  of  blowing  the 
whistle  and  ringing  the  bell  at  the  crossing  were  not  given,  and 
that  the  train  was  running  at  a  more  rapid  rate  than  was  per- 
mitted by  the  city  ordinance.  If  the  jury  believed  that  evidence 
they  must  necessarily  have  found  that  the  trainmen  did  not  keep 
a  proper  lookout,  and  did  not  manage  the  train  in  a  prudent  and 
careful  manner.  The  instruction  complained  of  was  certainly 
not  prejudicial  to  the  defendant  in  this  particular,  since  it  referred 
to  matters  concerning  which  evidence  had  been  admitted,  and 
was  correct  on  principle.  The  most  that  can  be  said  against  it  is 
that  the  substance  of  it  had  perhaps  been  given  in  another  por- 
tion of  the  charge,  and  the  court  below  need  not  have  given  it; 
but  the  giving  it  in  different  language,  while  not  necessary,  and 
while  also  correct  practice  might  require  that  it  be  not  given,  was 
not  reversible  error.  So  far,  then,  as  the  instructions  of  the  court 
below,  upon  the  first  question,  as  above  arranged,  are  concerned, 
we  conclude  there  was  no  error  prejudicial  to  the  defendant.  And 
this  leads  to  a  consideration  of  the  question  of  the  alleged  con- 
tributory negligence  on  the  part  of  the  deceased. 

It  is  earnestly  insisted  that,  although  the  defendant  may  have 
been  guilty  of  negligence  in  the  management  of  its  train,  which 
caused  the  accident,  yet  the  evidence  in  the  case  given  by  the 
plaintiff's  own  witnesses,  shows  that  the  deceased  himself  was  so 
negligent  in  the  premises  that  but  for  such  contributory  negli- 
gence on  his  part,  the  accident  would  not  have  happened;  and  it 
is  therefore  contended  that  the  court  below  should,  as  matter 


COLUSIONS  AND  CROSSINGS.  679 

of  law,  have  determined,  and  it  not  having  done  so,  this  court 
should  so  declare,  and  reverse  its  judgment.  To  this  argument 
several  answers  might  be  given,  but  the  main  reason  why  it  is 
unsound  is  this :  As  the  question  of  negligence  on  the  part  of 
the  defendant  was  one  of  fact  for  the  jury  to  determine,  under 
all  the  circumstances  of  the  case,  and  under  proper  instructions 
from  the  court,  so  also  the  question  of  whether  there  was  negli- 
gence in  the  deceased  which  was  the  proximate  cause  of  the 
injury,  was  likewise  a  question  of  fact  for  the  jury  to  determine 
under  like  rules.  The  determination  of  what  was  such  contribu- 
tory negligence  on  the  part  of  the  deceased  as  would  defeat  this 
action,  or,  perhaps,  more  accurately  speaking,  the  question  of 
whether  the  deceased,  at  the  time  of  the  fatal  accident,  was,  under 
all  the  circumstances  of  the  case,  in  the  exercise  of  such  due  care 
and  diligence  as  would  be  expected  of  a  reasonably  prudent  and 
careful  person,  under  similar  circumstances,  was  no  more  a  ques- 
tion of  law  for  the  court  than  was  the  question  of  negligence  on 
the  part  of  the  defendant.  There  is  no  more  of  an  absolute 
standard  of  ordinary  care  and  diligence  in  the  one  instance  than 
n  the  other.  This  rule  is  sustained  by  the  Michigan  authorities 
(Mynning  v.  Detroit,  L.  &  N.  R.  R.  Co.,  64  Mich.  93,  12  Am. 
Neg.  Cas.  1 16,  n. ;  Underbill  v.  Chicago,  etc.,  R*y  Co.,  81  Mich.  43 ; 
Baker  v,  R.  R.  Co.,  68  Mich.  90;  Engel  v.  Smith,  82  Mich,  i); 
and  its  correctness  is  apparent  from  an  examination  and  analy- 
sis of  the  generally  accepted  definitions  of  contributory  negli- 
gence as  laid  down  by  the  courts  and  by  text  writers.  Without 
going  into  a  discussion  of  these  definitions  or  even  attempting  to 
collate  them,  it  will  be  sufficient  for  present  purposes  to  say  that 
the  generally  accepted  and  most  reasonable  rule  of  law  applicable 
to  actions  in  which  the  defense  is  contributory  negligence  may 
be  thus  stated :  Although  the  defendant's  negligence  may  have 
been  the  primary  cause  of  the  injury  complained  of,  yet  an  action 
for  such  injury  cannot  be  maintained  if  the  proximate  and 
immediate  cause  of  the  injury  can  be  traced  to  the  want  of  ordi- 
nary care  and  caution  in  the  person  injured ;  subject  to  this  quali- 
fication, which  has  grown  up  in  recent  years  (having  been  first 
enunciated  in  Davies  v,  Mann,  10  M.  &  W.  546),  that  the  contribu- 
tory negligence  of  the  party  injured  will  not  defeat  the  action  if  it 
be  shown  that  the  defendant  might,  by  the  exercise  of  reason- 
able care  and  prudence,  have  avoided  the  consequences  of  the 
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injured  party's  negligence  (i).  Inland  &  Seaboard  Coasting  Co. 

I.  In  Davies  v.  Mann,  lo  M.  &  W.  was   held    that  a  plaintiff  is  not  pre-  I 

546,    an    action    for    killing    an    ass,  eluded  from   recovering  foraninjary* 

which  the  declaration  alleged  to  have  negligently  done  by  the  defendant  by 

been  lawfully  upon  the  highway  when  the  fact  that  he  himself  has  been  guilty 

it  met  its  deaih,  it  appeared  that  the  of  unlawful  or  negligent  conduct,  un- 

animal,  fettered  by  the  fore  feet,  had  less  he  might,  by  the  exercise  of  ordU 

been   placed   on   the  highway  by  the  nary  care  at  the  time,  have  avoided 

plaintiff,  and  was  killed  by  being  un-  the  injury,  illustrating,  among  other 

able  to  get  away  from  the  defendant's  cases,     the     principle    in    Da  vies    s/. 

wagon,  which,  without  its  driver,  was  Mann);     Lucas    v.    New     Bedford    & 

coming  at  a  smartish  pace  along  the  Taunton  R.  R.  Co.,  72  Mass.  (6  Gray) 

road.     Held,  that  the  jury  were  prop-  64,  3  Am.  Neg.  Cas.  735,  741  (persoa 

erly  directed  that,  although  it  was  an  alighting  from  moving  train);  Bait.  & 

illegal  act  on  the  part  of  the  plaintiff  Pot.  R.  R.  Co.  v.  Jones,  95  U.  S.  439, 

to  put  the  animal   on   the   highway,  7  Am.  Neg.  Cas.  340,  343  (employee 

still,    unless  its   being  there  was  the  injured  while  riding  on  locomotive): 

immediate  cause  of  the  accident,  the  Penn.  R.  R.  Co.  v.  Reed,  60  Fed.  Rep. 

plaintiff  was  entitled   to  recover.     It  (C.  C.  A.)  694,  7  Am.  Neg.  Cas.  383, 

was  also  held  that  the  general  rule  of  385  (passenger  boarding  train  with  in- 

aw  respecting  negligence  is,  that  al-  cumbrances  injured  while    being  as- 

though   there   may   have  been  negli-  sisled  by  a  trainman);  Dun  z/.  Seaboard 

gence  on  the  part  of  the  plaintiff,  yet,  &  Roanoke  R.   R.  Co.,  78  Va.  645.  10 

unless  he  could,  by  the  exercise  of  or-  Am.   N^g.  Cas.  354,  359  (passenger's 

dinary  care,  have  avoided  the  conse-  arm,  which  was  protruding  out  of  car 

quence  of  the  defendant's  negligence,  window,  struck  by  object  near  track, 

lie  is  entitled  to  recover.  as  train  was  in  rapid  motion);  Carrico 

The  Rule  in  Davies  v.  Mann,     Com-  v.  West  Va.,  Central  &  Pac.  R'y  Co., 

menting   on   the  celebrated  ** Donkey  35  W.  Va.  389,  10  Am.  Neg.  Cas.  420, 

case,"   the  leading    English  case  on  428  (passenger's  arm  resting  on  win- 

the  principle  set  forth  in  the  Ives  case  dow   sill   of  car,    but   not  protruding 

(the  case  at  bar),  Shearman  &  Redfield,  therefrom);  Fisher  v.  West  Va.  &  Pitts, 

in  their  work  on  the  Law  of  Negli-  R.  R.  Co.,  39  W.  Va.  366,  10  Am.  Neg. 

gence  (5th  ed.),  §  99,  say  that  the  rule  Cas.  440, 456  (intoxicated  person  riding 

in  Davies  v.  Mann,  has  been  accepted  on  and  falling  from  platform  of  car); 

by  every  court  in  England   including  Orrv.  Cedar  Rapids  &  Marion  City  R'y 

the  House  of  Lords  [citing  authorities];  Co.,  94  Iowa,  433,  11  Am.  Neg.  Cas. 

by  the  United  States  Supreme  Court  513,  514  (collision  between  vehicle  and 

and  by  every  court  in  the  Union  [citing  street   car);    Krenzer   v.   Pitts.,   Cin., 

authorises],  except  possibly  Pennsyl-  Chicago  &  St.  L.  R'y  Co.,  151  Ind.  587, 

vania.  5  Am.  Neg.  Rep.  137,  138  (boy,  sitting 

The  rule  in  Davies  v.  Mann,  10  M.  &  upon  railroad  track,  falling  asleep  and 

W.  546,  is  applied  and  followed  in  nu-  hurt    by    passing    train);    Herrick   r. 

merous  negligence  cases  reported  in  Wixon,  (Michigan,   1899),  6  Am.  Necr. 

the    series    of    American   Negligence  Rep.  576,  579  (explosion  of  firecracker 

Cases  and  American  Negligence  Re-  in  circus  tent  and  one  of  the  audience 

ports,  among  which  are  the  following:  in  the  tent  injured):  Bolin  v,  Chicago, 

Bigelow  V,  Reed,  51  Me.  325,  i  Am.  St.  Paul,  M.  &  O.  R'yCo.,  (Wisconsin, 

Neg.  Cas.  289,   294  (action  for  injury  1900),  q  Am.  Neg.  Rep.  209,  213  (tres- 

caused  by  a  runaway  horse,  where  it  passer  killed  by  jumping  from  train); 
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V,  Tolson,  139  U.  S.  551,  558,  and  cases  cited  (i);  Donohue  v. 
St.  Louis,  etc.,  R.  R.  Co.,  91  Mo.  357;  Vicksburg  &  Jackson  R. 
R.  Co.  V,  Patton,  31  Miss.  156,  12  Am.  Neg.  Cas.  187,  n. ; 
Deans  v,  Wilmington  &  W.  R.  R.  Co.,  107  N.  C.  686,  12  Am. 
Neg.  Cas.  401 ;  2  Thompson  on  Neg.  11 57;  Cooley  on  Torts  (ist 
Ed.),  675;  4  Am.  &  Eng.  Enc.  Law,  tit.  ** Contributory  Negli- 
gence," 30,  and  authorities  cited  in  note  i. 

With  respect  to  the  question  of  the  alleged  contributory  negli- 
gence of  the  deceased,  the  court  charged  the  jury  as  follows; 

"Turning  now  to  the  conduct  of  Smith,  and  subjecting  that  to 
the  same  test  of  reasonable  prudence  and  cautious  conduct  of  a 
person  in  his  situation,  you  will  understand  that,  no  matter  how 
negligently  the  company  ran  this  train,  or  how  unreasonably  they 
neglected  to  provide  sufficient  safeguards  at  the  crossing,  if  he 
brought  his  death  upon  himself  by  his  own  negligence,  his 
administrator  is  not  entitled  to  a  verdict  in  this  suit. 

''So  if  you  find  that  he  was  familiar  with  this  crossing  and  its 
dangers,  one  and  all  of  them;  that  he  frequently  used  it  and 
knew  how  to  act  in  using  it  to  protect  himself ;  and  that,  under 
the  special  circumstances  which  you  find,  he  failed  to  act  as  a  pru- 
dent and  cautious  man  should  have  acted  from  beginning  to  end, 
or  that  he  omitted  some  precaution  that  a  prudent  man  ought  to 
have  taken,  whereby  he  lost  his  life,  the  plaintiff  cannot  recover. 
He  should  use  all  his  faculties  of  seeing  and  hearing;  he  should 
approach  cautiously  and  carefully ;  should  look  and  listen  and  do 
everything  that  a  reasonably  prudent  man  would  do  before  he 
attempted  to  make  the  crossing.  Scrutinize  his  actings  and 
doings  under  the  light  of  the  then  situation;  the  nature  and 
character  of  the  crossing ;  the  fact  of  the  difficulty  of  observation ; 
the  time  of  day  and  the  probability  of  danger  from  passing  trains; 
the  fact  that  there  were  other  railroads  side  by  side ;  that  another 

Prieurv.  E.  H.  Stafford  Co.,  (Michigan,  volume  the  case  of  Davies  v,  Mann  is 

1901)  9  Am.  Neg.  Rep.  509,  573  (col-  freqaently  cited, 
lision  between  vehicles);    Costello  v. 

Third  Av.  R.  R.  Co.,  161  N.  Y.  317,  10  i.  Inland    &    Seaboard    Coasting 

Am.  Neg.  Rep.  574  (note  on  contribu-  Co.  v,  Tolson,  139  U.  S.  551  (1891). 

tory    negligence   in  crossing-accident  was  an   action   for   personal   injuries 

cases);    Nieboer   v.    Detroit    Electric  sustained  by  plaintiff,   a   wharfinger, 

R'y,   (Michigan,  1901),  10    Am.   Neg.  whose    foot    was  crashed   by  violent 

Rep.  609,  615  (passenger  injured  while  stri Icing  of  steamboat  against  wharf, 

riding  on  bumper  of  crowded  street  which  boat  was  approaching  to  take 

car).    See,  also.  Table  OF  Cases  Cited  freight  from  plaintiff;   judgment  for 

in  vol.  12  Am.  Neg.   Cas.,  In   which  plaintiff  for  (8,000  affirmed. 
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train  on  one  of  these  was  actually  approaching  and  passing;  the 
noise  and  confusion ;  possibly  the  noise  and  confusion  of  signals ; 
and  every  fact  and  circumstance  bearing  on  the  case  to  influence 
his  conduct  then  and  there,  under  those  circumstances,  and  not 
any  other  circumstances ;  and  say,  upon  your  fair  and  impartial 
judgment,  whether  he  acted  as  a  reasonable  and  prudent  man 
should  have  acted  and  with  the  due  care  and  caution  demanded 
by  the  exigencies  of  the  occasion. 

*'If  he  did  so  act,  and  the  railroad  company  was  negligent,  his 
administrator  is  entitled  to  your  verdict.  If  he  did  not  so  act, 
the  railroad  company  is  entitled  to  your  verdict,  whether  it  was 
negligent  or  not.  If  it  was  not  negligent,  it  is  entitled  to  your 
verdict,  no  matter  how  Smith  acted."  These  instructions  are 
so  full  and  complete,  and  are  in  such  entire  accord  with  the  rules 
of  law  applicable  to  cases  of  this  character,  that  no  fault  what- 
ever can  be  found  with  them.  They  embody,  substantially,  the 
entire  law  of  the  case,  on  the  questions  under  consideration,  and 
were  applicable  to  every  feature  of  it.  Indeed,  if  they  are  open 
to  any  criticism  at  all  it  is  that  they  were  more  favorable  to  the 
defendant  than  it  had  the  right  to  demand,  under  the  rules  above 
stated,  since  they  enabled  the  defendant  to  be  relieved  from  any 
liability  in  the  case,  if  the  deceased  had  been  guilty  of  contribu- 
tory negligence,  even  though  it  might,  by  the  exercise  of  ordinary 
care  and  prudence,  have  averted  the  results  of  such  negligence. 
Mr,  Pierce,  in  his  work  on  Railroads,  p.  343,  after  a  review  of 
the  authorities  on  the  subject,  lays  down  substantially  the  same 
general  rule  as  to  the  care  required  of  travelers  at  railway  cross- 
ings in  the  following  terms:  "A  traveler  upon  a  highway,  when 
approaching  a  railroad  crossing,  ought  to  make  a  vigilant  use  of 
his  senses  of  sight  and  hearing,  in  order  to  avoid  a  collision. 
This  precaution  is  dictated  by  common  prudence.  He  should 
listen  for  signals,  and  look  in  the  different  directions  from  which  • 

a  train  may  come.  If,  by  neglect  of  this  duty,  he  suffers  injury 
from  a  passing  train,  he  cannot  recover  of  the  company,  although 
it  may  itself  be  chargeable  with  negligence,  or  have  failed  to  give 
the  signals  required  by  statute,  or  be  running  at  the  time  at  a 
speed  exceeding  the  legal  rate."  See,  also,  generally,  upon  this 
question,  4  Am.  &  Eng.  Enc.  Law,  68-78,  and  authorities  cited 
in  the  notes. 

The  recent  case  of  Sullivan  v.  New  York,  N.  H.  &  H.  R.  R. 
Co.,  from  Massachusetts,  which,  in  advance  of  the  official  reports, 
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is  published  in  28  N.  E.  Rep.  911,  is  so  similar  to  the  one  at  bar 
on  this  question,  that  it  deserves  more  than  a  passing  notice. 
[See  this  case  reported  in  12  Am.  Neg.  Cas.  70,  ante^  154  Mass. 
524.]  The  substance  of  the  case  is  stated  in  the  syllabus  by  the 
reporter  as  follows:  "Plaintiff,  a  woman  about  sixty  five  years 
of  age,  of  ordinary  intelligence,  and  possessed  of  good  sight  and 
hearing,  was  injured  at  a  railroad  crossing.  The  railroad  had 
been  raised  several  feet  higher  than  the  sidewalk,  and  the  work 
of  grading  was  still  unfinished,  and  the  crossing  in  a  broken  con- 
dition. There  were  three  tracks,  and  a  train  was  approaching  on 
the  middle  one.  The  view  was  obstructed  somewhat  with  build- 
ings, but  after  reaching  the  first  track  it  was  clear.  The  evi- 
dence showed  that  the  plaintiff  was  familiar  with  the  passing  of 
trains ;  that  she  did  not  look  before  going  upon  the  track ;  and 
that,  if  she  had  looked,  she  could  have  seen  the  train  a  quarter 
of  a  mile.  When  the  whistle  sounded  she  looked  directly  at  the 
train  and  hurried  to  get  across.  Plaintiff  testified  that  she 
looked  before  going  upon  the  track,  but  did  not  see  the  train  or 
hear  the  whistle ;  that  the  only  warning  she  had  was  the  noise  of 
its  approach,  after  she  was  on  the  first  track;  and  that  she  did 
not  then  look  to  see  where  it  was,  or  on  which  track  it  was  com- 
ing, but  started  to  cross  as  fast  as  possible,  and  in  so  doing 
stumbled  and  fell  between  the  rails.  The  signals  required  by 
the  statutes  were  not  given.  Held,  that  it  did  not  appear  as 
matter  of  law  that  plaintiff  was  guilty  of  gross  or  wilful  negli- 
gence, and  that  it  was  proper  to  submit  the  question  to  the  jiiry." 

See,  also,  Evans  v.  Lake  Shore  &  M.  S.  R'y  Co.,  88  Mich.  442, 
50  N.  W.  Rep.  386,  12  Am.  Neg.  Cas.  109,  n. ;  Ellis  v.  Lake 
Shore  &  M.  S.  R'y  Co.,  138  Pa.  St.  506,  12  Am.  Neg.  Cas.  571, 
n;  Brown  v.  Tex.  &  Pac.  R'y  Co.,  42  La.  Ann.  350;  Heddles  v, 
Chicago  &  N.  W.  R'y  Co.,  ^^  Wis.  228.  12  Am.  Neg.  Cas.  658, 
n. ;  Parsons  z/.  N.  Y.  Cent.,  etc.,  R.  R.  Co.,  113  N.  Y.  355,  9 
Am.  Neg.  Cas.  606,  n. ;  Cooper  v.  Lake  Shore  &  M.  S. 
R*y  Co.,  66  Mich.  261,  12  Am.  Neg.  Cas.  130,  n. 

Nothing  was  said  by  this  court  in  Chicago,  R.  L  &  P.  R.  R. 
Co.  V.  Houston,  95  U.  S.  697,  7  Am.  Neg.  Cas.  345,  or  in  Scho- 
field  V.  Chicago,  Milw.  &  St.  Paul  R'y  Co.,  114  U.  S.  615  (i), 

I.  Collision  at  crossing.  —  In   ScHO-  ing,  judgment  directed  for  defendant 

FIELD  V,  Chicago,  Milwaukee  &  St.  was  affirmed,  the  Supreme  Court  (per 

Paul  R'y  Co.,  114  U.  S.  615  ((885),  col-  Mr.  Justice  Blatchford).  after  stating 

lision  between  train  and  sleigh  at  cross-  the  facts,  saying:    "The  ground  upoa 
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which  are  relied  upon  by  the  defendant,  that  in  anywise  conflicts 
with  the  instructions  of  the  court  below  in  this  case,  or  lays  down 
any  different  doctrine  with  respect  to  contributory  negligence. 
Delaware  R.  R.  Co.  v.  Converse,  139  U.  S.  469  (i).  Nor  do  the 
Michigan  authorities,  which  are  relied  upon,  when  read  in  the  light 
of  the  particular  facts  and  circumstances  of  each  separate  case, 
enunciate  a  different  doctrine,  but  so  far  as  applicable,  they  tend 
to  sustain  the  instructions  objected  to. 

It  is  also  insisted  that  the  court  erred  in  refusing  the  following 
request  of  the  defendant  for  instructions: 

"If  you  find  that  the  deceased  might  have  stopped  at  a  point 
fifteen  or  eighteen  feet  from  the  railroad  crossing,  and  there  had 
an  unobstructed  view  of  defendant's  track  either  way;  that  he 
failed  so  to  stop;  that  instead  the  deceased  drove  upon  the 
defendant's  track,  watching  the  Bay  City  train  that  had  already 
passed,  and  with  his  back  turned  in  the  direction  of  the  approaching 

which  the  Circuit  Court  directed  a  ver-  was  not  certain  the  train  would  stop  at 
diet  for  the  defendant  (2  McCrary,  268),  the  depot,  and  he  would  have  had 
was  that  the  plaintifiT,  by  his  own  warning  that  a  train  was  approaching; 
showing,  was  guilty  of  contributory  that  the  neglect  of  the  train  to  blow  a 
negligence,  whatever  negligence  there  whistle  or  ring  a  bell  between  the  de- 
may  have  been  on  the  part  of  the  de-  pot  and  the  crossing  did  not  relieve 
fendant.  Applying  the  test,  that  if  it  the  plaintiff  from  the  dutv  of  looking 
would  be  the  duty  of  the  court,  on  the  back,  at  least  as  far  as  the  depot,  be- 
plaintiff's  evidence,  to  set  aside,  as  fore  going  on  the  track;  and  that,  in 
contrary  to  the  evidence,  a  verdict  for  view  of  the  duty  incumbent  on  the 
the  defendant,  if  given,  the  court  had  plaintiff  to  look  for  a  coming  train  be- 
authority  to  direct  a  verdict  for  the  de-  fore  going  so  near  to  the  track  as  to  be 
fendant,  it  considered  the  case  under  unable  to  prevent  a  collision,  and  of 
the  rules  laid  down  in  Continental  Im-  the  fact  that  he  was  at  least  100  feet 
provement  Co.  v.  Stead,  95  U.  S.  160.  from  the  crossing  when  the  train 
and,  especially  in  Chicago,  Rock  passed  the  depot,  and  could  have  seen 
Island  &  Pacific  R.  R.  Co.  v,  Houston,  it  if  he  had  looked,  and  have  avoided 
95  U.  S.  697,  7  Am.  Neg.  Cas.  345,  and  the  accident  by  stopping  until  it  had 
arrived  at  the  conclusions  of  law,  that  passed  by,  he  was  negligent  in  not 
neither  the  fact  that  (he  train  was  not  looking.  These  conclusions  of  law 
a  regular  one,  nor  the  fact  of  its  high  approve  themselves  to  our  judgment, 
rate  of  speed,  excused  the  plaintiff  and  are  in  accordance  with  the  rules 
from  the  duty  of  looking  oul  for  a  train;  laid  down  in  the  cases  referred  to." 
that  the  fact  that  it  did  not  stop  at  the  (Citing  and  quoting  with  approval, 
depot  could  avail  the  plaintiff  only  on  Chicago,  Rock  Island  &  Pacific  R.  R. 
the  view  that,  hearing  a  whistle  from  Co.  v.  Houston,  95  U.  S.  697,  7  Am. 
it  as  it  was  south  of  the  depot,  he  sup-  Neg.  Cas.  345). 
posed  it  would  stop  there,  and  so  failed 

to  look,   but  that,   in   such  case,  he  i.  See  note  of  the  Converse  case,  od 

would  have  been  negligent,  because  it  page  668,  ante. 


^ 
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train,  the  deceased  was  guilty  of  contributing  to  the  injury, 
and  your  verdict  must  be  for  the  defendant  although  you  are  also 
satisfied  that  the  defendant  was  guilty  of  negligence  in  the  run- 
ning of  the  train  in  the  particulars  mentioned  in  the  declaration." 

The  reason  given  by  the  court  for  refusing  this  request  was 
that  **it  is  too  much  upon  the  weight  of  the  evidence  and  con- 
fines the  jury  to  the  particular  circumstance  narrated  without 
notice  of  others  that  they  may  think  important."  This  reason 
is  a  sound  one.  In  determining  whether  the  deceased  was  guilty 
of  contributory  negligence  the  jury  were  bound  to  consider  all 
the  facts  and  circumstances  bearing  upon  that  question,  and  not 
select  one  particular  prominent  fact  or  circumstance,  as  control- 
ling the  case  to  the  exclusion  of  all  the  others.  Cooper  v.  Lake 
Shore  &  Mich.  South.  R  y  Co.,  66  Mich.  261 ;  Bait.  &  Ohio  R. 
R.  Co.  V.  Kane,  69  Md.  11,  3  Am.  Neg.  Cas.  689.  Moreover, 
the  substance  of  the  request,  so  far  as  it  was  correct,  had  already 
been  given,  in  general  terms,  by  the  court,  in  that  part  of  the 
charge  referring  to  the  degree  of  care  and  caution  required  of  the 
deceased  in  approaching  the  railroad  crossing,  in  order  to  free 
him  from  the  charge  of  contributory  negligence;  and  the  refusal 
of  the  court  to  give  it  again,  in  different  language,  was  not  error. 
N.  Y.,  Lake  Erie  &  Western  R.  R.  Co.  v.  Winter's  Adm'r,  143 
U.  S.  60,  75,  8  Am.  Neg.  Cas.  690. 

There  are  no  other  questions  in  the  case  that  call  for  special 
consideration.  We  have  endeavored  to  consider  and  pass  upon 
all  of  the  material  ones  that  have  been  discussed  by  counsel,  both 
in  their  brief  and  in  oral  argument  at  the  bar.  We  do  not  think 
that  it  has  been  shown  that  any  error  was  committed  in  the  trial 
below  which  was  prejudicial  to  the  rights  of  the  defendant. 

Judgment  affirmed. 

CHILD  RUN  OVER  BY  HORSE  CAR  — DEGREE  OF  CARE 
REQUIRED  OF  CHILDREN  OF  TENDER  YEARS.  —  In  RAIL- 
ROAD COMPANY  V.  GLADMON,  15  Wall.  (U.  S.)  401  (1872),  an 
action  for  injuries  to  plaintiff,  a  child  seven  years  old,  who  was  run 
over  by  a  horse  car  operated  by  one  of  the  drivers  of  the  Washing- 
ton and  Georgetown  R'y  Co.,  judgment  for  plaintiff  for  $9,000  was 
affirmed.  The  errors  assigned  were  to  the  instructions  of  the  trial 
court  as  to  degree  of  care  required  of  adults  and  children,  and  as 
to  duties  and  obligations  of  travelers  and  street-car  companies. 
The  Supreme  Court  held  that  *'  the  rule  of  law  in  regard  to  the  neg- 
ligence of  an  adult,  and  the  rule  in  regard  to  that  of  an  infant  of 
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tender  years,  is  quite  different.  By  the  adult  there  must  be  given 
that  care  and  attention  for  his  own  protection  that  is  ordinarily 
exercised  by  persons  of  intelligence  and  discretion.  If  he  fails  to 
give  it  his  injury  is  the  result  of  his  own  folly,  and  cannot  be  visited 
upon  another.  Of  an  infant  of  tender  years,  less  discretion  is 
required,  and  the  degree  depends  upon  his  age  and  knowledge.  Of 
a  child  of  three  years  of  age,  less  caution  would  be  required  than  of 
one  of  seven,  and  of  a  child  of  seven,  less  than  one  of  twelve  or 
fifteen.  The  caution  required  is  according  to  the  maturity  and 
capacity  of  the  child,  and  this  is  to  be  determined  in  each  case  by 
the  circumstances  of  that  case."     *    *    * 

Child  run  over  by  train. 

See  Hayes  v.  Michigan  Central  R.  R.  Co.,  hi  U.  S.  228  (1884), 
boy,  deaf  and  dumb,  between  eight  and  nine  years  of  age,  run  over 
by  train;  judgment  on  verdict  directed  for  defendant  reversed,  it 
being  held  that  the  case  was  for  the  jury. 

COLLISION"  BETWEEN  TRAINS  —  PASSENGER  INJURED 
—  GROSS  NEGLIGENCE— INSTRUCTIONS.— In  MILWAUKEE 
&  ST.  PAUL  R'Y  CO.  V.  ARMS,  91  U.  S.  489  (1875),  collision 
between  trains  in  which  a  passenger  was  injured,  judgment  for 
plaintiff  for  $4,000  was  reversed  for  erroneous  instructions  on  ** gross 
negligence^'  and  the  jury  should  not  have  awarded  exemplary  dam- 
ages unless  the  injury  sustained  was  due  to  wilful  misconduct  on 
part  of  railway  employees,  compensatory  damages  for  the  injury 
actually  inflicted  being  all  that  the  injured  party  was  entitled  to 
recover.  Mr.  Justice  Davis,  in  delivering  the  opinion  of  the  court, 
said:  **  *  Gross  negligence'  is  a  relative  term.  It  is  doubtless  to  be 
understood  as  meaning  a  greater  want  of  care  than  is  implied  by  the 
term  *  ordinary  negligence  \*  but,  after  all,  it  means  the  absence  of 
the  care  that  was  necessary  under  the  circumstances.  In  this  sense 
the  collision  in  controversy  was  the  result  of  gross  negligence, 
because  the  employees  of  the  company  did  not  use  the  care  that 
was  required  to  avoid  the  accident.  But  the  absence  of  this  care, 
whether  called  gross  or  ordinary  negligence,  did  not  authorize  the 
jury  to  visit  the  company  with  damages  beyond  the  limit  of  com- 
pensation for  the  injury  actually  inflicted.  To  do  this,  there  must 
have  been  some  wilful  misconduct,  or  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  conscious  indifference  to  conse- 
quences. Nothing  of  this  kind  can  be  imputed  to  the  persons  in 
charge  of  the  train;  and  the  court,  therefore,  misdirected  the  jury." 
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COLLISION  BET'VEEN  TRAIN  AND  WAGON  AT  CROSS- 
ING —  DUTY  OF  TRAVELERS  AND  RAILROAD  COMPANIES 
AT  CROSSING. —In  CONTINENTAL  IMPROVEMENT  CO.  V. 
STEAD,  95  U.  S.  i6i  (1877),  collision  between  train  and  wagon  at 
crossing,  judgment  for  plaintiff  was  affirmed,  it  being  held  that  the 
instructions  of  the  trial  judge  with  regard  to  the  rights  and  duties 
of  parties  at  crossings  correctly  stated  the  law.  Mr.  Justice  Brad- 
ley, in  delivering  the  opinion  of  the  court,  said:  **We  think  the 
judge  was  perfectly  right,  therefore,  in  holding  that  the  obligations, 
rights,  and  duties  of  railroads  and  travelers  upon  intersecting  high- 
ways are  mutual  and  reciprocal,  and  that  no  greater  degree  of  care 
is  required  of  the  one  than  of  the  other.  For,  conceding  that  the 
railway  train  has  the  right  of  precedence  of  crossing,  the  parties  are 
still  on  equal  terms  as  to  the  exercise  of  care  and  diligence  in  regard 
to  their  relative  duties.  The  right  of  precedence  referred  to  does 
not  impose  upon  the  wagon  the  whole  duty  of  avoiding  a  collision. 
It  is  accompanied  with,  and  conditioned  upon,  the  duty  of  the  train 
to  give  due  and  timely  warning  of  approach.  The  duty  of  the 
wagon  to  yield  precedence  is  based  upon  this  condition.  Both 
parties  are  charged  with  the  mutual  duty  of  keeping  a  careful  look- 
out for  danger;  and  the  degree  of  diligence  to  be  exercised  on  either 
side  is  such  as  a  prudent  man  would  exercise,  under  the  circum- 
stances of  the  case,  in  endeavoring  fairly  to  perform  his  duty.  The 
charge  of  the  court  was  in  substantial  accordance  with  these  views." 

Collisions  and  crossings. 

Among  other  **  Collision  and  Crossing  cases"  decided  in  the 
United  States  Supreme  Courts  are  the  following: 

Injured  while  unloading  car  —  Collision, 

In  Texas  &  Pacific  R'v  Co.  v,  Volk,  151  U.  S.  73  (1893),  where 
plaintiff,  while  unloading  a  car  on  defendant's  side  track,  was 
injured  by  being  thrown  ofif  the  car  by  an  engine  and  car  colliding 
with  it,  judgment  for  plaintiff  was  affirmed,  with  interest,  and  ten 
per  cent  damages. 

Person  riding  in  wagon  injured  in  collision  at  crossing. 

In  Baltimore  &  Ohio  R.  R.  Co.  v.  Griffith,  159  U.  S.  603 
(1895),  collision  between  train  and  vehicle  in  which  plaintiff  was  rid- 
ing at  crossing,  judgment  for  plaintiff  for  $5,000  was  affirmed,  fol- 
lowing and  reaffirming  Continental  Improvement  Co.  v.  Stead,  95 
U.  S.  161.  (The  Griffith  case  affirmed  the  decision  in  44  Fed. 
Rep.  574.) 
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Collision  between  wagon  and  train  at  crossing. 

In  Rio  Grande  Western  R*y  Co.  v.  Leak,  163  U.  S.  280  (1896), 
collision  between  train  and  wagon  at  crossing,  in  which  plaintiff  sus- 
tained severe  injuries  to  his  person,  one  of  his  legs  having  to  be 
amputated,  and  in  addition  his  horses  were  killed  and  wagon 
destroyed  in  the  collision,  judgment  for  plaintiff  for  $13,370  was 
affirmed. 

Walking  along  track  and  struck  by  train. 

In  Texas  &  Pacific  R*v  Co.  v.  Cody,  166  U.  S.  606  (1897),  per- 
son walking  along  track  struck  by  train,  judgment  in  the  Circuit 
Court  of  Appeals  for  Fifth  Circuit  (30  U.  S.  App.  183),  affirming 
judgment  for  plaintiff  below  for  $7,500  was  affirmed. 

CHILD  RUN  OVER  BY  ENGINE  — DEGREE  OF  CARE 
REQUIRED  OF  ENGINEER  —  DAMAGES  —  ERRONEOUS 
INSTRUCTIONS. —In  CHICAGO,  ROCK  ISLAND  &  PACIFIC 
R'Y  CO.  V.  CAULFIELD  {U,  S.  Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit, September^  i^94)t  27  U.  S.  App.  358,  an  action  for  damages  for 
injuries  sustained  by  plaintiff,  a  boy  between  eight  and  nine  years 
old,  who  was  run  over  by  a  switching  engine,  judgment  for  plaintiff 
was  reversed  for  erroneous  instructions  as  to  degree  of  care  required 
of  engineer,  and  also  permitting  jury  to  assess  damages  for  mental 
suffering  as  well  as  physical  pain.  The  facts,  as  stated  in  the  opinion 
by  Thayer,  Circuit  Judge,  are  as  follows: 

**  This  is  a  suit  for  personal  injuries  which  originated  in  the  city 
of  St.  Joseph,  Missouri.  The  action  was  brought  by  John  J,  Caul- 
field,  the  defendant  in  error,  by  his  next  friend,  Michael  J.  Caulfield, 
against  the  Chicago,  Rock  Island  and  Pacific  Railway,  the  plaintiff 
in  error,  in  the  Circuit  Court  for  Buchanan  county.  State  of  Mis- 
souri, from  whence  it  was  removed  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Missouri.  It  was  tried  in 
the  latter  court,  and  resulted  in  a  verdict  and  judgment  against  the 
railway  company.  The  errors  that  have  been  assigned  relate  to  the 
instructions  that  were  given  by  the  trial  court.  A  brief  statement 
of  the  circumstances  under  which  the  injuries  were  sustained  is 
essential  to  a  correct  understanding  of  the  questions  that  we  have 
to  determine. 

**The  accident  occurred  in  a  railroad  yard  in  the  city  of  St. 
Joseph,  which  appears  to  have  been  used  in  common  by  several  rail- 
road companies,  about  six  o'clock  in  the  evening  of  the  29th  day  of 
May,  1890.  At  that  hour  one  of  the  defendant  company's  engineers, 
who  had  charge  of  a  switching  engine,  was  taking  the  engine  to  the 
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roundhouse  at  the  conclusion  of  the  day's  labor.  At  a  certain  point 
on  the  way  to  the  roundhouse,  where  there  were  three  tracks 
belonging  to  as  many  different  railroads  which  were  laid  side  by 
side,  was  a  footpath  across  these  tracks  which  was  used  by  many 
people,  especially  in  the  morning  and  in  the  evening  when  they 
were  going  to  or  returning  from  their  places  of  work.  Where  this  , 
path  led  across  the  tracks,  John  J.  Caulfield,  the  plaintiff,  who  was 
a  boy  between  eight  and  nine  years  old,  was  run  over  by  the  switch- 
ing engine  in  question  and  was  severely  injured.  Some  distance  to 
the  north  of  the  point  where  the  accident  occurred  the  track  on 
which  the  switching  engine  was  moving  on  its  way  to  the  round- 
house was  crossed  obliquely  by  three  other  railroad  tracks,  and 
before  going  over  that  crossing,  just  prior  to  the  accident,  the  switch- 
ing engine  stopped  and  whistled,  as  it  was  its  duty  to  do,  and  then 
moved  south  over  the  crossing  to  the  place  where  the  plaintiff  was 
run  over  and  injured. 

**  The  engineer,  with  respect  to  his  own  conduct  on  that  occasion, 
gave  evidence  tending  to  show  that  when  he  reached  the  aforesaid 
railroad  crossing  and  stopped  to  whistle  he  saw  a  boy  standing  about 
three  and  one-half  rail  lengths  south  of  the  above-mentioned  foot' ' 
path;  that  the  boy  was  standing  at  the  time  on  the  end  of  one  of 
the  ties  of  the  Rock  Island  road  so  near  to  the  rail  that  he  would  be 
struck  by  the  engine ;  that  he  kept  his  eye  on  the  boy  and  rang  the 
engine  bell,  but  that  he  seemed  to  pay  no  attention  to  the  warning, 
whereupon  an  alarm  whistle  was  sounded ;  that  the  boy  then  turned 
around  and  looked  at  the  engineer,  who  motioned  to  him  with  one 
hand,  and  that  he  then  stepped  off  from  the  tie  and  to  a  sufficient 
distance  from  the  track  to  allow  the  engine  to  pass  in  safety;  that 
he  then  started  his  engine  forward,  going  at  the  rate  of  from  three 
to  four  miles  per  hour,  and  that  when  he  came  within  ten  or  twelve 
feet  of  the  boy  the  latter  started  to  run  across  the  track  immediately 
in  front  of  the  engine,  whereupon  the  engineer,  according  to  his 
statement,  reversed  his  engine,  put  on  the  vacuum  brake,  and 
stopped  as  soon  as  possible,  but  not  in  time  to  avoid  the  injury. 

'*  On  the  other  hand,  there  was  evidence  in  behalf  of  the  plaintiff 
below  which  tended  to  show  that  the  switching  engine  was  running 
at  the  rate  of  from  five  to  eight  miles  per  hour,  and  that,  as  it  moved 
south  over  the  railroad  crossing  above  mentioned,  and  until  it 
reached  the  footpath  where  the  boy  was  hurt,  the  engineer  in 
charge  of  the  same  was  looking  west  at  an  excursion  train  moving 
north  on  an  adjoining  track  and  was  not  looking  down  the  track  in 
the  direction  in  which  the  switching  engine  was  moving,  and  that 
he  did  not  give  any  proper  signal  to  warn  people  who  might  be  on 
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the  footpath  of  impending  danger.  The  evidence  for  the  plaintifif 
further  tended  to  show  that  at  the  same  time  the  boy  was  standing 
in  the  center  of  the  Rock  Island  track  immediately  in  front  of  the 
approaching  switch  engine,  and  that  he  also  was  looking  west  in 
the  direction  of  the  excursion  train,  and  was  apparently  unaware  of 
the  approach  of  the  switching  engine  until  it  was  too  late  to  get  ofif 
the  track.  It  will  thus  be  seen  that  the  evidence  was  conflicting, 
and  that  the  case  made  by  the  plaintiff  differed  essentially  from  the 
case  made  by  the  defendant  company. 

"We  have  not  thought  it  necessary  to  quote  the  charge  of  the 
court  in  full,  as  very  much  that  was  said  is  unexceptionable  and  has 
not  been  challenged.  The  following  excerpts  therefrom  embody 
the  alleged  errors  which  have  been  assigned.  Speaking  of  the 
degree  of  care  which  the  engineer  of  the  switching  engine  was 
bound  to  exercise,  the  trial  judge  said:  '  If  that  was  a  passageway 
of  that  kind,  and  this  plaintiff  was  upon  that  passageway  or  near  it 
at  the  time  of  the  injury,  and  the  engineer  in  charge  of  that  engine 
saw  him,  and  he  saw  him  in  time  to  have  prevented  any  injury  to 
him  by  the  exercise  of  that  amount  of  care  required  by  the  law  to 
be  exercised,  and  that  is  the  highest  possible  care  under  the  circum- 
stances he  could  exercise  in  the  management  of  his  engine  (we  are 
to  bear  in  mind  that  these  engines  are  dangerous,  and  when  they 
are  so,  and  there  is  danger  of  their  killing  and  maiming,  the  man  in 
charge  has  to  exercise  all  the  care  possible  for  him  to  exercise  under 
the  circumstances  to  prevent  that  calamity),  then,  if  he  saw  the 
plaintiff  in  time  to  have  stopped  his  engine,  in  time  to  have  prevented 
the  injury  by  the  exercise  of  that  reasonable  care  which  he  is  called 
upon  to  exercise  in  a  case  of  that  kind,  —  the  highest  possible  care 
he  could  exercise  under  the  circumstances,  —  that  is  exactly  what  a 
reasonable  man  would  do  when  surrounded  by  such  a  condition,  and 
it  is  that  reasonable  care  which  he  is  required  to  exercise.'  Further- 
more, the  court  directed  the  jury  that  it  was  the  duty  of  the  engineer 
*  to  use  the  most  effective  means  to  prevent  injury.'  It  was  also 
said  that  '  if  he  failed  of  his  duty  by  failing  to  exercise  the  amount 
of  care  necessary  to  discover  the  presence  of  the  party,  there  would 
be  a  liability  on  the  part  of  the  company.' 

**  For  obvious  reasons  we  have  not  been  able  to  approve  the  fore- 
going portions  of  the  charge  which  clearly  imposed  upon  the 
defendant's  engineer  the  duty  of  exercising  *  all  the  care  possible  ' 
to  prevent  the  calamity  and  the  *  highest  possible  care  he  could  exer- 
cise under  the  circumstances,'  and  which  also  seem  to  declare  that 
the  railway  company  was  in  any  event  liable,  if  it  failed  to  exercise 
the  amount  of  watchfulness  necessary  to  discover  the  presence  of  a 
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party  on  its  track.  It  does  not  seem  to  be  seriously  claimed  by 
counsel  for  the  defendant  in  error  that  the  defendant  company  was 
bound  to  exercise  the  high  degree  of  care  indicated  by  the  foregoing 
extracts  from  the  charge,  and  it  may  be  safely  asserted  that  the 
authorities  cited  do  not  support  such  a  contention.  According  to 
the  great  weight  of  authority,  the  engineer  in  charge  of  the  switch- 
ing engine  was  bound  to  exercise  ordinary  care  and  watchfulness, 
both  in  looking  out  for  people  who  might  be  on  the  track  at  the 
place  in  question  and  in  giving  them  timely  warning  of  the  approach 
of  the  engine,  and  in  taking  other  reasonable  precautions  to  avoid 
injuring  them;  in  other  words,  the  engineer  was  required  to  exer- 
cise that  degree  of  care  and  skill  which  a  person  of  ordinary  pru- 
dence would  have  exercised  at  the  time  and  place  of  the  accident, 
having  reference  to  the  age  and  size  of  the  boy  who  was  seen  in 
proximity  to  the  track.  Guenther  v.  St.  Louis,  Iron  Mountain  & 
Southern  R'y  Co.,  io8  Mo.  i8;  Prewitt  v,  Eddy,  115  Mo.  283,  and 
cases  cited;  International  &  Great  Northern  R'y  Co.  v,  McDonald, 
75  Tex.  41. 

"  In  the  respects  above  indicated,  the  charge  of  the  trial  court  was 
undoubtedly  erroneous,  and  we  are  unable  to  say  that  the  error  in 
question  did  not  mislead  the  jury  to  the  prejudice  of  the  defendant 
company.  Inasmuch  as  the  court  directed  the  jury  that  the  defend- 
ant's engineer  was  bound  to  exercise  the  *  highest  possible  care  he 
could  exercise  under  the  circumstances,'  and  inasmuch  as  the 
engineer  testified  that  he  saw  the  plaintiff  when  the  switching  engine 
must  have  been  from  three  to  four  hundred  feet  distant  from  where 
the  accident  occurred,  it  may  have  been  that  the  jury  found  against 
the  defendant  because  the  engineer  failed  to  take  some  precaution 
which,  in  the  exercise  of  ordinary  care,  he  was  under  no  obligation  to 
take.  The  jury  may  have  thought  that  the  engineer  had  no  right  to 
proceed  with  his  engine,  no  matter  how  slowly,  after  the  boy  was  seen 
in  proximity  to  the  track,  until  he  had  left  that  neighborhood  and  was 
entirely  out  of  danger;  or  it  may  have  been  that  the  jury  believed 
the  engineer  to  have  been  guilty  of  some  other  slight  error  of  judg- 
ment, which. rendered  him. culpable  within  the  stringent  rule  of  lia- 
bility announced  by  the  trial  court.  But  it  is  unnecessary  to  indulge 
in  speculations  of  this  nature.  It  is  sufficient  to  warrant  a  reversal 
of  the  case  that  the  charge  was  erroneous,  that  it  may  have  misled 
the  jury,  and  that  it  does  not  affirmatively  appear  that  the  misdirec- 
tion was  a  harmless  error.  Atchison,  T.  &  S.  F.  R.  R.  Co.  v, 
McClurg,  19  U.  S.  App.  346. 

"  As  the  case  must  be  remanded  for  a  new  trial  for  the  reasons 
heretofore  indicated,  it  will  be  well  to  call  attention  to  another 
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exception  taken  to  the  charge  of  the  trial  court  touching  the  assess- 
ment of  damages,  which  also  appears  to  us  to  be  well  taken.  The 
court  instructed  the  jury  that  in  assessing  the  plaintiff's  damages 
they  had  a  right  '  to  take  into  consideration  his  mental  suffering 
because  of  his  crippled  condition,  and  to  take  into  consideration  his 
physical  suffering  endured  by  him  while  his  wounds  were  healing.* 
The  allusion  thus  made  to  *  mental  suffering  *  induced  by  the  plain- 
tiff's crippled  condition,  as  distinguished  from  *  physical  suffering/ 
appears  to  have  been  to  those  feelings  of  mortification  which  the 
plaintiff  might  experience  in  after  life  because  he  was  not  sound  in 
body  and  limb.  If  such  was  the  idea  intended  to  be  conveyed  by 
the  instruction,  then  we  think  that  the  court  erred  in  allowing  the 
jury  to  assess  damages  of  that  nature.  Bovee  v.  Town  of  Dan- 
ville, 53  Vt.  190. 

**  The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause  is 
remanded,  with  directions  to  grant  a  new  trial.'*  Stephen  S. 
Brown  (J.  E.  Dolman  with  him  on  the  brief),  appeared  for  plain- 
tiff in  error;  C.  A.  Mosman  and  James  C.  Davis  (Spencer  &  Mosman 
and  Culver  &  Davis  011  the  brief),  for  defendant  in  error. 

COLLISION  BETWEEN  WAGON  AND  TRAIN  AT  CROSSING 
—  FAILURE  TO  SIGNAL  — STATUTE  —  TRAVELERS  AT 
CROSSINGS. —In  CHICAGO,  ROCK  ISLAND  &  PACIFIC  R'Y 
CO.  V.  SHARP  (U.  S.  Circuit  Court  of  Appeals,  Eighth  Circuit, 
September,  1894),  27  U.  S.  App.  334,  collision  between  wagon  and 
train  at  crossing;  judgment  for  plaintiff  in  the  U.  S.  Circuit  Court 
for  St.  Joseph  Division  of  Western  District  of  Missouri  was  affirmed, 
the  following  opinion  being  rendered  by  Caldwell,  Circuit  Judge: 

*•  This  was  an  action  brought  by  James  M.  Sharp,  the  defendant 
in  error,  against  the  Chicago,  Rock  Island  and  Pacific  Railway  Com- 
pany, the  plaintiff  in  error,  to  recover  damages  for  a  personal  injury 
received  at  a  railroad  crossing.  The  plaintiff  recovered  judgment 
below,  and  the  defendant  sued  out  this  writ  of  error. 

*•  In  this,  as  in  most  cases  of  this  character,  the  first  assignment 
of  error  is  that  the  court  erred  in  not  directing  a  verdict  for  the 
defendant  upon  the  whole  evidence,  and  in  this  case,  as  has 
frequently  occurred  in  other  cases  of  like  character,  we  are  pressed 
to  weigh  conflicting  evidence,  pass  upon  the  veracity  of  the  wit- 
nesses, and  determine  the  case  according  to  what  we  think  is  the 
weight  of  evidence  appearing  in  the  record.  To  do  these  things 
would  be  a  flagrant  invasion  of  the  functions  of  the  jury,  and  a 
denial  to  the  plaintiff  of  his  constitutional  right  to  have  the  facts  oi 
his  case  tried  by  a  jury.     Northern  Pac.  R.  R.  Co.  v.  Teeter,  27  U. 
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S.  App.  316;  Northern  Pacific  R.  R.  Co.  v.  Mortenson,  27  U.  S. 
App.  313;  Gulf,  Colorado  &  Santa  Fe  R'y  Co.  v,  EUis,  10  U.  S.  App. 
640;  Illinois  Cent.  R.  R.  Co.  v,  Kelley's  Adm'rs,  10  U.  S.  App.  537. 

'*  The  following  is  a  summary  of  the  material  facts  which  the  plain- 
tiff's testimony  tended  to  establish:  The  defendant's  road  crosses 
on  the  level  the  public  highway  leading  south  from  the  city  of  Mays- 
ville,  Missouri,  at  its  station  near  the  city,  where  there  are  three 
tracks,  known  as  the  'main  track,'  the  'passing  track,'  and  the 
'  stock  track,'  and  two  switches.  At  the  point  of  crossing  the  rail- 
road runs  east  and  west,  and  the  highway  north  and  south,  and  the 
station  stands  on  the  north  side  of  the  railroad  track  and  west  of 
the  highway.  At  nine  o'clock  at  night,  on  the  loth  day  of  Novem- 
ber, 1892,  the  plaintiff,  riding  in  a  cart  —  which  on  the  smooth  dirt 
road  made  no  noise  —  drawn  by  one  horse,  going  south,  approached 
this  crossing.  The  night  was  very  dark.  When  within  twenty  or 
thirty  feet  of  the  crossing  he  looked  and  listened ;  looking  west  he 
saw  a  switch  light  fiwt  or  six  hundred  feet  west  of  the  crossing,  and 
looking  east  he  saw  a  switch  light  three  hundred  and  sixty-four  feet 
east  of  the  crossing,  and  a  little  beyond  this  he  saw  the  smoke  of  a 
locomotive,  but  could  not  tell  certainly  whether  it  was  moving  or 
not,  or,  if  moving,  in  what  direction,  though  he  thought  it  might 
be  moving  towards  the  crossing.  He  heard  no  sound  but  the  puffing 
of  the  locomotive.  The  bell  was  not  ringing  and  the  whistle  was 
not  blowing.  There  wasi  no  flagman  at  the  station,  and  no  light 
there  or  elsewhere  between  the  two  switch  lights,  and  nothing  could 
be  seen  on  the  track  between  the  locomotive  and  the  crossing. 
Satisfied  that  he  could  cross  the  track  in  safety  before  the  locomo- 
tive could  reach  the  crossing,  even  if  it  was  coming  toward  him,  he 
started  to  do  so.  His  horse  crossed  the  track  in  safety,  but  the 
hind  end  of  his  cart  was  struck  by  a  moving  fiat  car,  and  he  received 
the  injuries  complained  of.  It  turned  out  that  the  locomotive  was 
pushing  three  or  more  flat  cars  toward  the  crossing,  which,  owing  to 
the  darkness,  the  plaintiff  could  not  see,  and  which  he  did  not  hear, 
and  which  had  no  light  or  flagman  or  other  agency  on  them  to  give 
warning  of  their  approach. 

"  There  was  conflict  in  the  testimony  as  to  some  of  these  facts, 
but,  when  an  appellate  court  is  asked  to  set  aside  the  verdict  of  a 
jury  in  a  common-law  action  upon  the  facts,  all  conflict  in  the  evi- 
dence must  be  resolved  in  favor  of  the  party  in  whose  favor  the 
verdict  was  rendered;  in  other  words,  if  by  giving  credit  to  the 
plaintiff's  evidence  and  discrediting  that  of  the  defendant  the  plain- 
tiff's case  is  made  out,  the  verdict  must  stand.  Northern  Pac.  R. 
R.  Co.  V,  Conger,  12  U.  S.  App.  240;  Northern  Pac.  R.  R.  Co.  v. 
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Teeter,  27  U.  S.  App.  316;  Chicago,  Mil.  &  St.  Paul  R'y  Co.  v. 
Lowell,  151  U.  S.  209,  7  Am.  Neg.  Cas.  373. 

*'The  Missouri  statute  (Revised  Statutes  of  Missouri  of  1889,  1 

§  2608),  requires  the  bell  to  be  rung  or  the  whistle  to  be  sounded  at 
all  public  crossings,  and  a  failure  to  comply  with  the  statute  is  neg- 
ligence/^r  se.  Crumpley  v,  Hannibal  &  St.  Joseph  R.  R.  Co.,  98 
Mo.  34.  But  the  negligence  of  the  company  does  not  rest  alone  on 
the  statute.  Independently  of  the  statute,  in  moving  its  cars  and 
engines  over  the  public  crossing  after  dark  the  company  was  bound 
to  take  reasonable  and  proper  means  to  notify  the  public  of  the 
approach  of  its  cars.  In  this  case  no  precautions  whatever  were 
taken. 

**  But  although  the  company  may  have  been  guilty  of  negligence 
the  plaintiff  cannot  recover  unless  that  negligence  was  the  proxi- 
mate cause  of  the  injury  and  the  plaintiff  himself  was  free  from  neg- 
ligence. The  obligations,  rights  and  duties  of  railroad  companies 
and  travelers  at  highway  crossings  are  mutual  and  reciprocal.  No 
greater  degree  of  care  is  required  of  one  than  of  the  other.  Conti- 
nental Improvement  Co.  v.  Stead,  95  U.  S.  161,  165,  12  Am.  Neg. 
Cas.  687.  As  was  well  said  by  Judge  Thayer,  in  delivering  the 
opinion  of  the  court  in  the  case  of  Atchison,  Topeka  &  S.  F.  R.  R. 
Co.  V.  McClurg,  19  U.  S.  App.  346,  350,  *  A  person  may  reasonably 
be  expected  and  required  to  take  as  great  precaution  to  avoid  getting 
hurt  as  others  are  required  to  take  to  avoid  injuring  him.'  These 
rules  were  clearly  and  fully  stated  to  the  jury  in  the  charge  of  the 
learned  court  that  tried  the  case.  The  jury  were  repeatedly  told 
that  in  approaching  the  track  it  was  the  plaintiff's  duty  to  use  his 
senses  and  to  look  and  listen  for  approaching  trains,  and,  if  neces- 
sary, to  stop  for  that  purpose,  and  that  in  approaching  and  crossing 
the  track  he  was  required  to  exercise  that  degree  of  care  that  a  pru- 
dent and  careful  man  would  exercise  under  like  circumstances. 
Was  there  evidence  from  which  the  jury  might  infer  that  the  plain- 
tiff did  observe  these  requirements  ?  He  looked  and  listened  as  he 
approached  the  crossing,  and  saw  and  heard  nothing  but  the  loco- 
motive. He  estimated,  and  estimated  correctly,  that  he  could  cross 
the  track  many  feet  ahead  of  that.  The  flat-cars,  being  pushed 
ahead  of  the  locomotive,  he  did  not  hear  and  could  not  see  on 
account  of  the  darkness.  We  are  unwilling  to  lay  it  down  as  a  rule 
of  law  that  the  plaintiff  was  negligent  in  not  anticipating  the  particu- 
lar act  of  negligence  of  the  defendant  which  occasioned  the  accident. 
Hutchinson  v.  St.  Paul,  Minn.  &  Manitoba  Co.,  32  Minn.  398; 
Weller  v.  Chicago,  Mil.  &  St.  Paul  R*y  Co.,  120  Mo.  635.  The  jury 
by  their  verdict  have  said  that  the  plaintiff  was  not  required  to 
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conjecture  or  surmise  that  the  company  would  attempt  to  back  a  train 
of  flat  cars,  which  made  little  or  no  noise,  over  a  public  crossing  in 
the  suburbs  of  a  city,  on  a  dark  night,  without  a  brakeman  or  light 
or  other  signal  on  them  to  warn  the  public  of  their  coming,  and  we 
concur  in  that  conclusion.  Where  the  negligence  of  the  railroad 
company  which  is  the  proximate  cause  of  the  injury  is  clearly  estab- 
lished, in  order  to  defeat  a  recovery  as  a  matter  of  law,  on  the 
ground  of  contributory  negligence,  the  defense  must  be  clearly 
made  out.  Chicago,  Mil.  &  St.  Paul  R'y  Co.  v.  Lowell,  151  U.  S. 
209,  7  Am.  Neg.  Cas.  373.  If  inferences  other  than  that  of  con% 
tributory  negligence  may  be  fairly  drawn  from  all  the  evidence  and 
facts  shown  to  exist,  then  the  question  is  one  of  fact  for  the  jury, 
whose  verdict  must  stand.  Bluedorn  v.  Missouri  Pac.  R'y  Co.,  108 
Mo.  439;  Weller  v,  Chicago,  Mil.  &  St.  Paul  R'y  Co.,  120  Mo.  635. 
The  charge  of  the  court  stated  the  law  applicable  to  the  facts  of  the 
case  correctly.  It  was  as  favorable  to  the  defendant  as  it  had  any 
right  to  ask.  The  judgment  of  the  Circuit  Court  is  affirmed." 
Stephen  S.  Brown  (J.  E.  Dolman  on  the  brief),  appeared  for  plain- 
tiff in  error;  William  Henry  and  W.  H.  Haynes,  for  defendant  in 
error. 

COLLISION  AT  CROSSING  — PERSON  DRIVING  KILLED 
—  CONTRIBUTORY  NEGLIGENCE  FOR  JURY.  —  In  NORTH- 
ERN  PACIFIC  R.  R.  CO.  V.  AUSTIN  {U,  S.  Circuit  Court  of 
Appeals^  Seventh  Circuity  November,  1894),  64  Fed.  Rep.  211,  judg- 
ment for  plaintiff  in  the  U.  S.  Circuit  Court  for  Western  District  of 
Wisconsin  was  affirmed,  Jenkins,  Circuit  Judge,  rendering  the 
following  opinion: 

**The  defendant  in  error,  as  administratrix  of  the  estate  of  her 
deceased  husband,  Willard  Austin,  brought  her  action  under  a 
statute  of  the  State  of  Wisconsin  to  recover  damages  for  the  death 
of  her  husband,  caused  by  the  alleged  negligence  of  the  plaintiff  in 
error.  The  accident  by  which  the  deceased  came  to  his  death 
occurred  at  a  highway  crossing  called,  *  Paint  Creek  Crossing,*  some 
three  miles  east  of  Chippewa  Falls,  on  the  Wisconsin  Central  rail- 
road, at  the  time  operated  by  the  plaintiff  in  error.  At  that  point 
there  was  a  single  track  running  substantially  east  and  west,  cross- 
ing the  highway  at  right  angles.  Westerly  from  the  highway,  and 
for  a  distance  of  about  275  feet,  the  railway  runs  on  a  sharp  curve 
through  a  cut  of  from  ten  to  fifteen  feet,  then  for  225  feet  over  a 
fill,  then  entering  and  continuing  in  a  cut  westerly  for  something 
over  100  rods  from  the  highway.  One  standing  on  the  railroad 
track  at  the  crossing  is  unable  to  see  a  locomotive  approaching  from 
the  west  for  more  than  a  distance  of  600  feet.     At  a  distance  of 
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fifteen  feet  from  the  center  of  the  track  a  locomotive  approaching 
from  the  west  can  only  be  seen  within  a  distance  of  loo  feet  from 
the  crossing.  The  highway  between  Chippewa  Falls  and  Cadott, 
which  crosses  this  railway  at  the  place  of  the  accident,  on  the  south- 
erly side  of  the  railway  curved  around  the  intervening  hill  between 
the  highway  and  the  railway,  an  approaching  train  being  hidden 
from  the  sight  of  a  traveler  on  that  part  of  the  highway  for  a  dis- 
tance of  300  feet  and  over  before  reaching  the  crossing;  and  for  a 
distance  of  about  eighty  feet  from  the  crossing  the  intervening  hill 

•seriously  interferes  with  the  hearing  by  a  traveler  upon  the  highway 
of  the  signals  of  trains  approaching  the  crossing  from  the  west. 
The  accident  occurred  at  about  eight  o'clock  in  the  morning  of  the 
i2th  of    February,    1892,  — a  clear,    cold,    frosty   morning.      The 

'deceased,  who  was  familiar  with  the  crossing,  was  driving  a  fairly 
spirited  team  hitched  to  a  pair  of  bobs.  According  to  the  testimony 
of  the  engineer  of  the  train,  which  came  from  the  west,  he  first 
observed  the  deceased  when  the  train  was  about  sixty  feet  from  the 
crossing;  and  the  horses  were  about  twenty  feet  from  the  track. 
The  train  had  a  speed  of  about  eighteen  miles  an  hour,  and  the 
horses  were  traveling  at  about  the  rate  of  six  miles  an  hour.  The 
deceased  was  standing  in  the  middle  of  the  front  bob  with  his  over- 
coat on,  its  collar  turned  up  around  his  face,  and  a  scarf  or  some 
such  article  tied  around  the  collar.  The  negligence  charged  was 
the  failure  of  the  engineer  to  sound  the  whistle  or  to  ring  the  bell 
on  the  approach  of  the  train  to  the  crossing,  and  also  a  failure  by 
the  company  to  restore  to  its  former  state  of  usefulness  the  high- 
way in  question,  which  had  been  changed  when  the  railroad  was 
constructed,  so  that  the  travel  at  and  south  of  the  crossing  must 
turn  to  the  southwesterly,  around  the  base  of  the  hill,  which  thus 
obstructed  the  view  of  trains  approaching  from  the  west,  whereas 
previously  the  travel  had  gone  directly  over  the  hill. 

**  The  only  question  we  are  asked  to  review  is  that  of  the  alleged 
contributory  negligence  of  the  deceased.  It  is  asserted  that  the 
undisputed  evidence  establishes,  as  a  matter  of  law,  such  contribu- 
tory negligence.  It  is  unquestionably  true  that  it  is  the  duty  of  a 
court  to  withdraw  a  case  from  the  jury  where  the  evidence  of  con- 
tributory negligence  is  so  clear  that  reasonable  minds  can  draw  but 
one  conclusion  from  the  evidence.  The  question,  however,  is  gen- 
erally one  of  mixed  fact  and  law,  to  be  resolved  by  the  jury  under 
proper  instructions  from  the  court.  Del.,  L.  &  W.  R.  R.  Co.  v. 
Converse,  139  U.  S.  469,  12  Am.  Neg.  Cas.  668,  n;  Elliott  v.  Rail- 
way Co.,  150  U.  S.  245;  Railroad  Co.  ^^  Meyers,  62  Fed.  Rep.  367; 
Railroad  Co.  v,  Kelly,  63  Fed.  Rep.  407.     We  cannot  say,  after  a 
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careful  review  of  the  testimony,  that,  as  matter  of  law,  the  deceased 
was  guilty  of  contributory  negligence.  We  think  that  it  was  a 
proper  case  for  submission  to  the  jury,  and  that  it  was  fairly  and 
fully  submitted  by  the  court  below.  It  was  undoubtedly  the  duty 
of  the  deceased,  in  approaching  this  dangerous  crossing,  and  which 
he  knew  to  be  dangerous,  to  exercise  all  due  care  and  caution  to 
avoid  injury.  It  was  his  duty  to  listen  and  to  look  for  approaching 
trains.  Possibly,  it  was  his  duty,  in  view  of  the  surroundings,  to 
have  stopped  his  team,  and  to  have  proceeded  to  the  crossing  to 
look  for  any  approaching  train ;  and  yet  it  may  well  be  observed, 
as  was  suggested  by  counsel,  that  had  he  done  so,  and,  observing 
none,  returned  to  his  team,  a  train  going  at  like  speed  with  this  one 
might  have  come  upon  the  crossing  while  the  deceased  was  return- 
ing to  his  team  and  was  driving  them  over  the  crossing;  so  that  it 
became  a  question  for  the  jury  to  determine  whether  the  deceased 
did  in  fact  so  stop,  and  look,  and  listen,  and  whether,  under  the  cir- 
cumstances, it  was  prudent  to  have  so  done.  The  witnesses  testify- 
ing to  being  eye-witnesses  of  the  accident  were  Phipps,  the  engineer 
of  the  train,  and  one  Montana.  It  is  asserted  that  the  evidence  of 
the  latter  witness  establishes  that  the  deceased  did  not  stop,  did  not 
look  or  listen,  but  drove  upon  the  crossing  without  using  any  pre- 
cautionary measures  to  discover  an  approaching  train.  It  may  be 
open  to  question  if  his  testimony  goes  so  far.  But,  if  it  did,  a  fact 
is  not  always  established  because  asserted  by  the  uncontradicted 
testimony  of  a  witness.  There  may  be  circumstances  disclosed, 
impeaching  his  credibility,  of  such  character  as  to  carry  a  case  to 
the  jury  upon  the  question  whether  the  witness  is  worthy  of  belief. 
There  were  such  circumstances  in  this  case  with  respect  to  this 
witness.  It  would  serve  no  good  purpose  to  enter  into  detail,  but 
we  think  it  cannot  be  said  that  the  jury  were  unwarranted  in  refus- 
ing credit  to  his  testimony.  The  evidence  of  the  engineer,  Phipps, 
giving  full  credence  to  it,  does  not  so  clearly  disclose  negligence  on 
the  part  of  the  deceased,  contributing  to  the  injury,  that  the  pre- 
sumption that  he  was  in  the  exercise  of  due  care  can  be  said  to  have 
been  fully  rebutted,  or  to  sanction  the  withdrawal  of  the  case  from 
the  jury.  When  Phipps  first  saw  the  team  he  was  within  sixty  feet 
of  the  crossing,  his  train  having  a  speed  of  eighteen  miles  an  hour. 
The  team  was  within  twenty  feet  of  the  crossing,  proceeding  at  the 
rate  of  six  miles  an  hour.  A  collision  would  necessarily  result 
within  two  seconds.  This  evidence  does  not  tend  to  show  that  the 
deceased  had  not  stopped,  and  had  not  proceeded  to  the  track,  and 
looked  and  listened.  It  does  not  appear,  with  that  clearness  that 
would  justify  the  taking  of  the  case  from  the  jury,  that  after  the 
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train  came  within  his  sight  the  accident  could  have  been  avoided  by 
due  care  upon  the  part  of  the  deceased,  the  burden  of  proof  being 
upon  the  company.  Undoubtedly  there  were  circumstances  attend- 
ing the  actions  of  the  deceased  upon  the  occasion  in  question,  as 
disclosed  by  the  witnesses  mentioned,  that,  if  their  evidence  may 
be  reliea  upon,  go  far  to  show  a  want  of  that  care  demanded  by  the 
dangerous  character  of  this  crossing.  At  the  same  time,  bearing  in 
mind  that  no  one  can  speak  of  the  transaction  from  the  standpoint 
of  the  deceased,  and  that  the  credibility  of  one  of  the  witnesses  was 
seriously  impugned,  we  cannot  say  that  reasonable  minds  could 
draw  but  one  conclusion  from  the  testimony,  and  so  authorize  us  to 
declare,  as  matter  of  law,  that  the  conclusion  to  which  the  jury 
arrived  upon  the  evidence  was  unwarranted,  and  counter  to  the  fact 
and  the  law.  We  see  no  error  in  the  submission  of  the  cause,  and 
no  ground  calling  upon  us  to  disturb  the  verdict.  The  judgment 
will  be  aflSrmed."  Thomas  H.  Gill,  appeared  for  plaintiff  in  error; 
S.  N.  Dickinson,  for  defendant  in  error. 

PERSON  RUN  OVER  BY  ENGINE  IN  SWITCHING  YARD 
—  TRESPASSER  —  CONTRIBUTORY  NEGLIGENCE.  —  In 
KANSAS  CITY,  FORT  SCOTT  &  MEMPHIS  R.  R.  CO.  V.  COOK 

{U.  S.  Circuit  Court  of  Appeals ^  Sixth  Circuity  February,  1^95)^  66  Fed. 
Rep.  115,  person  run  over  by  engine  running  backward  in  switching 
yard  of  railroad  company,  judgment  for  plaintiff  in  U.  S.  Circuit 
Court  for  Western  Division  of  Western  District  of  Tennessee,  was 
reversed  on  the  ground  that  plaintiff  was  a  trespasser,  and  was 
guilty  of  contributory  negligence,  and  that  defendant's  request  to 
instruct  the  jury  that  the  plaintiff  had  not  made  out  a  case  should 
have  been  granted.  The  facts  as  stated  by  Lurton,  Circuit  Judge, 
who  delivered  the  opinion  of  the  court,  were  as  follows: 

"  This  writ  of  error  was  sued  out  by  the  Kansas  City,  Fort  Scott 
&  Memphis  Railroad  Company,  against  which  company  the  appellee, 
Jesse  H.  Cook,  recovered  a  judgment  for  damages  sustained  by 
being  run  over  by  a  locomotive  engine  while  running  backward  in 
its  private  switching  yards  in  the  village  of  West  Memphis,  State  of 
Arkansas.  The  suit  was  begun  in  a  State  Court  at  Memphis,  Tenn., 
from  which  the  railway  company,  as  a  nonresident  corporation, 
removed  the  suit  to  the  Circuit  Court  of  the  United  States  for  the 
Western  Division  of  the  Western  District  of  Tennessee.  West 
Memphis  is  a  small  village  of  from  two  to  three  hundred  inhabit- 
ants, and  is  immediately  on  the  west  bank  of  the  Mississippi  river 
and  opposite  the  city  of  Memphis.  The  cars  of  the  appellant  com- 
pany coming  from  the  west  and  northwest  are  transferred  by  a 
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railway  ferry  from  West  Memphis  to  the  east  bank  of  the  river.  On 
both  banks  of  the  river  were  inclined  railway  tracks,  by  means  of 
which  its  trains  were  loaded  on  or  discharged  from  the  steam  ferry. 
These  inclined  tracks  connected  with  switching  yards  on  both  sides 
of  the  river,  where  trains  arriving  and  departing  were  made  up,  and 
where  continual  switching  was  going  on.  The  steam  ferry  was  owned 
and  operated  eiclusively  by  the  railway  company,  and  did  not 
engage  in  any  other  business  than  that  of  transferring  railway  trains 
from  one  side  of  the  river  to  the  other.  The  officers  of  the  boats 
were  prohibited  from  carrying  passengers  other  than  those  in  the 
company's  cars,  and  its  servants  and  employees.  There  was  a 
regular  steam  passenger  ferry  operated  between  Memphis  and  West 
Memphis  for  the  accommodation  of  the  general  public.  The 
defendant  in  error,  a  farmer,  from  the  State  of  Mississippi,  and  a 
stranger,  was,  while  visiting  friends  in  Memphis,  informed  by  them 
that  he  could  pass  over  the  river  on  railway  transfer  boats  without 
charge,  and  from  the  west  side  get  a  better  view  of  a  great  railway 
bridge  in  course  of  construction  across  the  Mississippi.  Acting 
upon  this  information,  and  wholly  from  motives  of  curiosity,  he, 
together  with  some  chance  acquaintances,  went  aboard  one  of  the 
transfer  boats,  and  crossed  to  West  Memphis.  His  presence  on  the 
boat  seems  to  have  been  unobserved,  as  no  questions  were  asked 
him  or  fare  or  permit  demanded.  He  then  made  his  way  through 
the  yards  of  the  company  to  a  point  from  which  he  could  examine 
the  railroad  bridge.  When  ready  to  return,  his  friends  having 
returned  by  way  of  the  uncompleted  bridge,  he  made  his  way  back 
through  the  switching  yard,  and  down  the  incline,  and  onto  the 
transfer  boat.  He  found  thereon  a  passenger  train  about  to  be  trans- 
ferred to  Memphis.  He  was  asked  by  the  conductor  of  the  train  if 
he  had  come  down  on  the  train,  to  which  he  replied  that  he  had  not. 
Shortly  afterwards  he  was  approached  by  one  of  the  officers  of  the 
boat,  who  asked  him  if  he  had  come  across  on  the  boat,  who,  on 
being  told  that  he  had  not,  said  that  the  boat  did  not  take  passen- 
gers, and  that  he  could  not  return  that  way.  He  then  asked  what 
he  must  do,  and  was  told  he  would  have  to  get  off  and  go  to  the 
depot,  where  he  would  find  a  ferry  boat  which  would  take  him 
across.  He  offered  to  pay  to  cross,  but  was  told  again  that  the 
boat  did  not  take  passengers  across.  Cook  then  says  he  asked 
the  officer  to  show  him  the  way  he  must  go,  and  that  the  officer  took 
his  arm,  and  told  him  that  he  must  get  off,  and  must  go  up  the  rail- 
road track.  The  west  bank  of  the  river  is  a  low  bottom,  and  subject 
to  overflow.  The  railroad  company,  for  its  own  uses,  had  made  an 
embankment,  which  was  entirely  occupied  by  its  tracks  and  switches. 
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The  top  of  this  embankment  was  above  high  skater.     This  embank- 
ment and  its  tracks  constituted  the  switching  yard  of  the  company. 
At  the  time  of  the  accident,  the  river  was  out  of  its  banks,  and  there 
was  water  on  both  sides  of  the  embankment.     On  this  embankment 
there  were  four  principal  tracks,  besides  switches  and  spur  tracks. 
These  tracks  were  quite  close  together,  there  being  a  space  of  four- 
teen feet  between  the  center  of  one  track  and  the  center  of  that 
adjoining.     It  was  possible  to  walk  between  the  tracks,  there  beings 
a  minimum  of  two  feet  clear  space  when  each  track  was  occupied  by 
the  widest  cars  in  use.     Between  the  outside  tracks  and  slope  of  the 
embankment  it  was  possible  to  walk  in  safety  at  some  points;  at 
others  the  slope  of  the  embankment  was  too   great.     The   West 
Memphis  depot  was  near  the    northern  end   of   this  yard.     The 
regular  ferry  landing  was  immediately  in  the  rear  of  this  depot. 
One  of  the  streets  of  the  village  crossed  this  yard  at  the  north  end 
of  the  depot,  and  this  street  was  the  route  both  to  depot  and  ferry 
landing  behind  it.     There  was  no  other  way,  in  the  then  stage  of 
the  river,  for  one  to  get  from  the  transfer  boat  than  that  by  way  of 
this  embankment  to  the  depot.     When  there,  one  could  turn  to  the 
left  on  this  traveled  way  and  go  west  to  the  village,  or  turn  to  the 
left  and  go  down  to  the  ferry  landing.     The  point  where  plaintiff 
was  overtaken  and  run  down  was  about  250  feet  south  of  the  street 
or  way  crossing  the  yard  at  depot,  and  on  the  direct  and  only  way 
out  of  the  yard,  whether  he  wished  to  turn  cast  or  west  when  he 
reached  this  street.     One  of  plaintiff's  witnesses,  acquainted  with 
the  location,  in  answer  to  a  question  as  to  whether  there  was  any 
other  way  Cook  could  have  gotten  up  to  the  depot  except  by  those 
tracks,  said:     ** After  he  got  off  the  transfer  boat,  he  would  have  to 
come  up  the  tracks  to  get  out  anywhere."     A  plank  walk  led  from 
back  end  of  depot  to  the  ferry  landing.     By  all  the  testimony  it  is 
shown  that  engines   or  trains  were  in  almost  continuous  motion 
within  the  limits  of  this  yard,  and  all  agree  that  it  was  an  extremely 
dangerous  place  for  use   as  a   walkway,   especially  by  one  unac- 
quainted with  the  tracks  and  their   uses."      ♦      ♦     ♦     [Rtifersed,] 
E.  F.  Adams  and  C.  H.  Trimble  (Wallace  Pratt,  of  counsel), 
appeared  for  plaintiff  in  error;  George  Gillham,  for  defendant  in 
error. 

Collisions  and  crossings. 

Among  the  numerous  cases  arising  out  of  accidents  at  crossings  or  on  rail- 
way track 5«  decided  in  the  United  States  Circuit  Courts  and  Courts  of  Appeals, 
are  the  following:  Holland  v.  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.,  18 
Fed.  Rep.  243  (struck  by  train  while  walking  across  track);  Morris  v.  Chicago. 
Milwaukee  &  St.  Paul  R'y  Co.,  26  Fed.  Rep.  22  (collision  between  wagon  and 
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train);  Chicago,  Milwaukee  &  St.  Paul  R'y  Co.  v.  McArthur,  53  Fed.  Rep. 
464  (child  run  over  by  train  making  "flyinfc  svritch  ");  Texas  &  Pacific  R'y 
Co.  V.  Bryant,  56  Fed.  Rep.  799  (collision  between  wagon  and  train  at  cross- 
ing); Whilton  v.  Richmond  &  Danville  R.  R.  Co.,  57  Fed.  Rep.  551  (horse 
frightened  at  crossing);  New  York,  New  Haven  &  Hartford  R.  R.  Co.  v. 
Blessing,  67  Fed.  Rep.  277  (killed  while  walking  across  track);  Horn  v.  Balti. 
more  &  Ohio  R.  R.  Co.,  54  Fed.  Rep.  301  (killed  while  driving  across  track); 
Whelan  V,  New  York,  Lake  Erie  &  Western  R.  R.  Co.,  38  Fed.  Rep.  15  (col- 
lision between  street  car  and  train  at  crossing);  Renner  v.  Northern  Pacific 
R'y  Co.,  46  Fed.  Rep.  344  (climbing  over  cars  at  crossing);  Vallancez/.  Boston 
&  Albany  R.  R.  Co.,  55  Fed.  Rep.  364  (child  of  tender  years  run  over  at  grade 
crossing);  Texas  &  Pacific  R'y  Co.  v.  Nelson,  50  Fed.  Rep.  814  (collision 
between  train  and  wagon);  Lynch  v.  Northern  Pacific  R'y  Co.,  69  Fed.  Rep. 
86  (horse  frightened  by  noise  of  steam);  Woodruff  v.  Northern  Pacific  R'y 
Co.,  47  Fed.  Rep.  689  (child  injured  on  track);  Ross  v.  Texas  &  Pacific  R'y 
Co.,  44  Fed.  Rep.  44  (child  killed  on  track). 
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heads  of  Driving  and  Pedestrian  distinguish  the  cases  relating  to  Collisions 
Between  Trains  and  Vehicles,  and  injuries  to  Persons  Walking  on  Track,  etc. 
See  also  sub-divisions  of  Collisions  and  other  topics  treated  in  this  volume,  which 
will  aid  the  practitioner  in  his  search  for  authorities  under  a  particular  point  in 
negligence  cases.] 
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Co.  (N.J.) 273 

Collisions  between  trains,  street 
cars  and  vehicles;  notes  of  cases 
(N.  J.) 274-275 

Telfer  v.  Northern  R.  R.  Co.  (N. 

J) 275 

Children  run  over  or  struck  by 
trains;  notes  of  cases  (N.  Y.).. 
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Collisions  between  trains  and  ve- 
hicles; notes  of  cases  (Utah)...  626 

Accidents  to  children;  notes  of 
cases   (Va.) 632-633 
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S.   Sup.) 65^ 
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Magoon  v.  B.  &  M.  R.  Co.  (Vt.) . .  630 

Freight  Car— Collision  with. 

Grand  Rapids,  etc.,  R.  Co.  v.  Mar- 
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Weger  v.  Penn.  R.  Co.  (Pa.) 533 

Hand  Injured  — collision. 
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Loeser  v.  Humphrey  (Ohio) 487 

Collisions  between  wagons;  notes 

of  cases  (Wis.) 657 

Highway  —  Run  over  on. 

Hartfield  v.  Roper  (N.  Y.) 293 

Robinson  V.  Cone  (Vt.) 628 

Hole  on  Traclc. 

Oakland  R'y  Co.  v.  Fielding  (Pa.)..  532 

Horse    Frightened  —  Bi- 
cycle. 

Thompson  v.  Dodge  (Minn.) 181 


Horse  Frightened  —  Cars, 

etc. 

Horses     frightened     at     crossings, 
etc.;  notes  of  cases  (Pa.) 572-573 

Horse  Frightened  —  fall- 

iNG  Object. 

Bleil     V.     Detroit     St.     R'y     Co. 
(Mich.)   Ill 

Horse   Frightened  — 

Crossing,  etc. 

Pittsburg,  Ft.  W.  &  C.  R'y  Co.  v. 

Maurer  (Ohio) 511 

R'y  Co.  V.  Jump  (Ohio) 512 

Horses     frightened     at    crossings, 

etc.;  notes  of  cases  (Pa.) 572-573 

Horses  frightened;  notes  of  cases 

(Tex.)   599-600 

Horse  Frightened  — gong 

OF  Car. 

Benjamin  v.  Holyoke  St.  R'y  Co. 
(Mass.)  40 

Horse  Frightened  —  noise 

OF  Train,  etc. 

Duvall  V.  B.  &  O.  R.  Co.  (Md.)..  11 
Marks      v.      Fitchburg      R.      Co. 

(Mass.)   39 

Titcomb     v.     Fitchburg     R.     Co. 

(Mass.)   40 

White      V.      Fitchburg      R.      Co. 

(Mass.)   40 

Heininger     v.     Gt.     N.     R'y     Co. 

(Minn.)  143 

Dugan    V.    St.    P.    &    D.    R.    Co. 

(Minn.)  143 

Horses    frightened    by    noise     of 

trains;  notes  of  cases  (Miss.).. 185-186 
Accidents  on  track  and  at  cross- 
ings; notes  of  cases  (Neb.).  .235-238 
Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

Bittle   V.    Camden   &  Atl.    R.   Co. 

(N.J.) 292 

Hortcs  frightened;   notes  of  cases 

(N.  Y.) 366 
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AMERICAN  Negligence  Cases, 


Horse  Frightened --Noise 

OF  Train,  etc.  — continued. 

Bostwick  V.  Minn.   &  P.  R'y  Co. 

(N.  D.) 417 

Pittsburg.  Ft.  W.  &  C.  R'y  Co.  v. 

Maurer  (Ohio) 5" 

R'y  Co.  V.  Jump  (Ohio) 5" 

Horses     frightened     at     crossings, 

etc.;  notes  of  cases  (Pa.) 57^-573 

Horses  frightened;  notes  of  cases 

(Tex.)   59^-600 

Horses  frightened;  notes  of  cases 

(Vt.)    630 

Collisions     between     wagons     and 

trains;  notes  of  cases  (Va.).  .635-636 
Horses  frightened;  notes  of  cases 

(Wis.)  656 

Collisions    at    crossings,    accidents 

on  track,  etc.;  notes  of  cases  (U. 

S.  C.  C.  and  U.  S.  C.  C.  A.).  .700-701 

Horse     Frightened  —  Ob- 
struction. 

Ovington  v.  Lowell  &  S.  St  R'y 
Co.  (Mass.) 80 

Lambeck  v.  Grand  Rapids,  etc.,  R. 
Co.  (Mich.) no 

Bennett  v.  Lovell  (R.  I.) 580 

Horse    Frightened  — 

Train,  etc. 

McClellan  v.  Ft.  Wayne  &  B.  I. 
R'y  Co.  (Mich.) 105 

Collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  cases 
(Tenn.)  590-591 

Horse  Injured  — defective 

Crossing. 

Kelly  V.  So.  Minn.  R'y  Co. 
(Minn.)   I34 

Horse  Kiiied  — Crossing. 

Bishop  V.  C,  M.  &  St.  P.  R'y  Co. 
(N.  D.) 418 


Horse  Killed— Track. 

Hodgins  v.  M.,  St.  P.  &  S.  S.  M. 
R.  Co.  (N.  D.) 418 

Horse*car  Accidents. 

See  Street  Car. 

Hose  Cart — collision  with 

Train. 

Greenwood  v.  P.,  W.  &  B.  R.  Co. 
(Pa.) 566 

Infant  Injured  — crossing 

Track,  Highway,  etc. 

Bait.  City  Passenger  R'y  v.  Mc- 
Donnell (Md.) 21 

B.  &  O.  R.  Co.  V.  Fitzpatrick 
(Md.)  iz 

Fitzpatrick  v.  B.  &  O.  R.  Co. 
(Md.)  ^^ 

McMahon  v.  Northern  Cent.  R'y 
Co.  (Md.) ^ 

Bait.  City  Pass.  Ry  Co.  v.  Mc- 
Donnell (Md.) z^ 

Notes  of  cases  relating  to  accidents 
to  children  at  crossings  or  on 
track  (Mass.) 88-^ 

Accidents  to  children  on  track; 
notes  of  cases  (Mich.) 130-131 

Fitzgerald  v.  St.  P.,  M.  &  M.  R'y 
Co.   (Minn.) 171 

Henderson  v.  St.  P.  &  D.  R.  Co. 
(Minn.)  178 

Accidents  to  children  on  track; 
notes  of  cases  (Miss.) 186-187 

Gass  V.  Mo.  Pac.  R'y  Co.  (Mo.) . . .  222 

Children  injured  on  track;  notes 
of  cases  (Mo.) 225-227 

Meyer  v.  Midland  Pac.  R'y  Co. 
(Neb.)  238 

Children  injured  on  track  or  at 
crossings;  notes  of  cases  (Neb.).. 

23(>-240 

N.  J.  R.  &  T.  Co.  v.  West  (N.  J.).. 

276,  281 
North  Hudson  County  R'y  Co.  v. 

Flanagan  (N.  J.) 284 

Hartfield  v.  Roper  (N.  Y.) 293 
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Infant  Injured— crossing 

Track,  Highway,  etc.  —  continued, 

Kunz  V.  City  of  Troy  (N.  Y.) 294 

Elze  V.  Baumann  (N.  Y.) 295 

Hennessey  v.  Brooklyn  Cky  R.  Co. 

(N.  Y.) 295 

Metcalf  V.  Rochester  R'y  Co.   (N. 

Y.)   295 

Connolly  y.  Knickerbocker  Ice  Co. 

(N.  Y.) 30s 

Children   run   over  or  injured   by 

wagons;  notes  of  cases  (N.  Y.). . 

305-306 
Children  run  over  a<t  crossings  or 

struck  by  trains;  notes  of  cases 

(N.   Y.) 312-314 

Meagher  v.  Cooperstown  &  C.  V. 

R.  Co.  (N.  Y.) 314 

Accidents  to  children  on  street-car 

tracks;  notes  of  cases  (N.  Y.).. 

326-329 
Kitchell   V.   Brooklyn   Heights   R. 

Co.  (N.  Y.) 329 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Meredith  v.  R.  &  D.  R.  Co.   (N. 

C) 414 

Bellefontaine    &    Ind.    R.    Co.    v. 

Snyder  (Ohio) 49i»  492 

L.    E.    &   W.    R.    Co.    V.    Mackey 

(Ohio)  505 

St.    Clair    St.    R'y    Co.    v.    Eadie 

(Ohio) 510 

Hedin  v.  Suburban  R'y  Co.  (Ore.)..  516 
Wallace     v.     Suburban     R'y     Co. 

(Ore.)   516 

North   Penn.   R.   Co.   v.   Mahoney 

(Pa.) 517 

Smith  V.  O'Connor  (Pa.) 521 

Kay  V.  Penn.  R.  Co.  (Pa.) 525 

Ranch  v.  Lloyd  (Pa.) 531 

Penn.  R.  Co.  v.  Kelly  (Pa.) 534 

Phila.    &    R.    R.    Co.    v.    Spearen 

(Pa.)  532 

Oakland  R'y  Co.  v.  Fielding  (Pa.)..  532 
McMullen  v.  Penn.  R.  Co.  (Pa.)..  541 
Hestonville  Pass.  R'y  Co.  v.  Con- 

nell  (Pa.) 544 


Infant  Injured  — crossing 

Track,  Highway,  etc.  —  continued. 

Children  injured  at  crossings  and 
on  track;  notes  of  cases  (Pa.).. 

545-546 
Morrissey  v.  P.  &  W.  R.  Co.  (R. 

I.)  580 

Armstrong  v.  N.  Y.,  N.  H.  &  H. 

R.Co.  (R.I.) 580 

Morrissey    v,    P.    &    W.    R.    Co. 

(R.  I.) 580 

Accidents    to    children;    notes    of 

cases  (S.  C.) 583 

Accidents    to    children;    notes    of 

cases  (Tenn.) 594 

Mexican    Nat.    R'y    Co.    v.    Crum 

(Tex.) 612 

Accidents    to    children;    notes    of 

cases   (Tex.) 621-^23 

Accidents    to    children;    notes    of 

cases  (Utah) 626-627 

Robinson  v.  Cone  (Vt.) 628 

Accidents    to    children;    notes    of 

cases  ( Vt.) 629 

Norfolk  &   P.   R.   Co.   v.   Ormsby 

(Va.)   631 

Accidents    to    children;    notes    of 

cases  (Va.) 632-633 

Collisions  at  crossings;  pedestrians 

injured;    accidents    to    children; 

notes  of  cases  (Wash.) 637-638 

Lockwood   V.    Belle    City    St.    R'y 

Co.  (Wis.) 641 

Accidents    at     crossings     and    on 

track;  notes  of  cases  (Wis.). ..650-652 
Accidents    to    children;    notes    of 

cases   (Wis.) 65S-659 

R.    R.    Co.    V.    Gladmon    (U.    S. 

Sup.)   685 

Hayes  v.  Mich.  Cent.  R.  Co.  (U. 

S.  Sup.) 686 

C,  R.  I.  &  P.  R'y  Co.  V.  Caulfield 

Infant    Killed  —  Crossing 
Track,  Highway,  etc. 

State  (Miller)  v.  B.  &  O.  R.  Co. 
(Md.) 31 


728 


American  Negligence  Cases. 


Infant     Killed  —  Crossing 
Track,  Highway,  etc.  — continued. 

B.  &  O.  R.  R.  Co,  V.  State,  Sav- 

ington   (Md.) 33 

Wallace  v.  N.  Y.,  N.  H.  &  H.  R. 

Co.    (Mass.) 88 

Notes  of  cases  relating  to  accidents 

to    children   at   crossings    or   on 

track  (Mass.) 88-^ 

Crane     v.     Mich.     Cent.     R.     Co. 

(Mich.)  127 

Green   v.    C.    &   W.    M.    R'y    Co. 

(Mich.)   128 

Judson  V.  Gt.  N.  R'y  Co.  (Minn.)..  171 
Accidents    to    children    on    track; 

notes  of  cases  (Miss.) 186-187 

Fiedler  v.  St  L.,  I.  M.  &  S.  R  y 

Co.  (Mo.)  217 

Children  injured  on  track;  notes  of 

cases  (Mo.) 225-227 

Children    injured;    notes    of    cases 

(Neb.)  23^240 

Telfer  v.  Northern  R.  R.  Co.  (N. 

J)  275 

Consol.  Tr.  Co.  v.  Scott  (N.  J.) . . .  283 
Children   run   over   or   injured   by 

wagons;  notes  of  cases  (N.  Y.). . 

305-306 
Casey  v.   N.  Y.   C.  &  H.  R.   Co. 

(N.  Y.) 309 

Children    run    over    or    struck    by 

trains;  notes  of  cases  (N.  Y.).. 

312-314 
Foley  V.   N.   Y.   C.   &  H.   R.   Co. 

(N.  Y.) 3,9 

Thompson  v.  Buffalo  R'y  Co.  (N. 

Y.)   322 

Accidents  to  children  on  street-car 

tracks;  notes  of  cases  (N.  Y.).. 

326-329 
Manly  v.  W.  &  M.  R.  Co.  (N.  C.)..  405 
Herring  v.  W.   &  R.   R.   Co.   (N. 

C.)   405 

Wolf  V.  L.  E.  &  W.  R.  Co.  (Ohio)..  508 
Cincinnati  St.   R'y   Co.   v.   Wright 

(Ohio)  510 

Cassida  v.  Oregon  R'y  &  Nav.  Co. 

(Ore.)   516 


Infant    Killed  —  crossing 

Track,  Highway,  etc.  — continued. 

Ward  V.  So.  Pac.  Co.  (Ore.) 516 

Flower  v.  Penn.  R.  Co.  (Pa.) 524 

CaJdwell  v.  Brown  (Pa.) 533 

Phila.  &  R.  R.  Co.  v.  Long  (Pa.)..  535 

Moore  v.  Penn.  R.  Co.  (Pa.) 544 

Children  injured  at  crossings  and 
on  track;  notes  of  cases  (Pa,).. 

545-546 
Longenecker     v.     Penn.     R.     Co. 

(Pa.)   546 

Accidents    to    children;    notes    of 

cases  (S.  C.) 583 

Accidents    to    children;    notes    of 

cases  (Tenn.) 594 

Accidents    to     children;    notes    of 

cases   (Tex.) -^21-^23 

Accidents    to    children;    notes    of 

cases  (Utah) 626-627 

Accidents    to    children;    notes    of 

cases  ( Vt.) 629 

Accidents    to    children;    notes    of 
cases  (Va.) 6^2-613 

Gunn  v.   Ohio   River  R.   Co.    (W. 

Va.)   640 

Accidents    to    children;    notes    of 

cases  (Wis.) 658-659 

Intoxicated  Person  — o^^ 

Track. 

Kean  v.  B.  &  O.  R.  Co.  (Md.)....  26 
persons  injured  on  track;  notes  of 

cases  (Mo.) 204-205,  212 

Edgerly  v.  Union  St.  R.  Co.   (N. 

H.)  242 

Deans  v.  Wilm.  &  W.  R.  Co.  (N. 

C.) 401 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Intoxicated     persons     injured     on 

track;  notes  of  cases  (Tenn.) 593 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Tex.). . 

623-625 
Anderson  v.  C,  M.   &  St.  P.  R'y 
Co.    (Wis.) 653 
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Jumping  on  Street  Car.  Mail  Agent  Injured 


Hestonville  Pass.  R'y  Co.  v.  Con- 
nell  (Pa.) 544 

"  Kiclcing  Cars." 

Pedestrians  injured  at  crossings  or 
on  track;  notes  of  cases  (Minn.).. 

168-169 
Children  injured  on  track;  notes  of 

cases  (Mo.) 225-227 

Collisions  at  crossings;  pedestrians 
injured;  accidents  to  children; 
notes  of  cases  (Wash.) 637-638 

Leading  Horse  Off 
Track  —  injured  while. 

McClellan  v.  Ft.  Wayne,  etc.,  R'y 
Co.  (Mich.) 105 

Leaping  from  Wagon. 

Dyer  v.  Erie  R'y  Co.  (N.  Y.)....  347 

Leg  Injured  —  Collision. 

Rio  Grande  W.  R'y  Co.  v.  Leak 
(U.  S.  Sup.) 688 

Leg  Injured  —  Ferryboat. 

Brown  v.  Hann.  &  St.  J.  R.  Co. 
(N.  Y.) 389 

Leg  Injured— Train. 

Brown  v.  Hann.  &  St.  J.  R.  Co. 

(Mo.) 198 

Edens    v.    H.    &    St.    J.    R.    Co. 

(Mo.) 205 

Easley  v.  Mo.  Pac.  R'y  Co.  (Mo.)..  207 
Gass  V.  Mo.  Pac.  R'y  Co.  (Mo.)...  222 
Meyer   v.    Midland    Pac.    R'y   Co. 

(Neb.) 238 

Matze  V.  N.  Y.  C.  &  H.   R.  Co. 

(N.  Y.) 385 

Rauch  V.  Lloyd  (Pa.) S3i 

Penn.  R.  Co.  v.  Kelly  (Pa.) 534 


Loading  Cars  —  Collision. 

N.  O..  J.  &  G.  N.  R'y  Co.  v.  Bailey 
(Miss.) 183 

Tex.  &  Pac.  R'y  Co.  v.  Volk  (U. 
S.  Sup.) 687 


Tubbs    V.     Mich.     Cent.     R.     Co. 
(Mich.) "^ 

Master  and    Servant- 

Actions  between. 

Waldhier  v.   H.   &   St.  J.   R.   Co. 

(Mo.) 205 

Buffington    v.    A.    &    P.    R.    Co. 

(Mo.) 205 

Timmons  v.  Central  Ohio  R.  Co. 

(Ohio) 425 

Pittsburgh,  C.  &  St.  L.  R'y  Co.  v. 

Henderson   (Ohio) 5" 

Caldwell  v.  Brown  (Pa.) 533 

Weger  v.  Penn.  R.  Co.  (Pa.) 533 

Municipai  Corporation 

—  Action  against. 
Kunz  V.  City  of  Troy  (N.  Y.) 294 

Nervous  SIlOCiC  —  Collision. 

Hamilton   v.    Great   Falls   St.    R'y 
Co.  (Mont.) 229 

Noise  of  Street  Car— 

Horse  Frightened. 

Benjamin  v.  Holyoke  St.  R'y  Co. 
(Mass.) 40 

Noise    of    Train  — Horse 

Frightened. 

Duvall  V.  B.  &  O.  R.  Co.  (Md.). .     n 
Marks      v.      Fitchburg      R.      Co. 

(Mass.) 39 

Titcomb     v.     Fitchburg     R.     Co. 

(Mass.) 40 

White      V.      Fitchburg      R.      Co. 

(Mass.) 40 

Heininger    v.     Gt     N.     R'y     Co. 

(Minn.) I43 

Dugan    V.    St.    P.    &    D.    R.    Co. 

(Minn.) 143 

Horses    frightened    by    noise     of 

train;  notes  of  cases  (Miss.) 

185-186 

Accidents  on  track   and   at  cross- 
ings; notes  of  cases  (Neb.).  .2,^5-2.^'' 
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American  Negligence  Cases, 


Oise    of  Train  — Horse 

FRifiHTENKD  —  continued. 

Accidents  at  crossings  or  on  traick; 

notes  of  cases  (N.  H.) 241-242 

Bittle  V.  Camden  &  Atl.  R.  Co.  (N. 

J) 292 

Horses  frightened;  notes  of  cases 

(N.   Y.) 366 

Bostwick  V.  Minn.   &  P.   R'y  Co. 

(N.  D.) 417 

Pittsburg,  Ft.  W.  &  C.  R'y  Co.  v. 

Maurer   (Ohio) 511 

R'y  Co.  V.  Jump  (Ohio) 512 

Horses  frightened  at  crossing,  etc.; 

notes  of  cases  (Pa.) 572-573 

Horses  frightened;  notes  of  cases 

(Tex.)   599-600 

Horses  frightened;  notes  of  cases 

(Vt.) 630 

Horses  frightened;  notes  of  cases 

(Wis.) 656 

Obstruction  —Crossing. 

Young  V.  N.  Y..  L.  E.  &  W.  R.  Co. 

(N.  Y.) 381 

L.    E.    &   W.    R.    Co.   V.    Mackey 

(Ohio) 505 

Obstruction  —  highway. 

Lambeck  v.  Grand  Rapids,  etc.,  R. 

Co.  (Mich.) no 

Bennett  v.  Lovell   (R.   I.) 580 

Obstruction  —Sidewalk. 

Kunz  V.  City  of  Troy  (N.  Y.)....  294 

Obstruction  —Track. 

Woodman    v.     Met     R.     R.     Co. 

(Mass.) 80 

Ovington  v.  Lowell  &  S.  St.  R'y 

Co.  (Mass.) 80 

Bleil     V.     Detroit     St.     R'y     Co. 

(Mich.) Ill 

Lockhart  v.  Lichtenthaler  (Pa.)..  523 
Horses  frightened;  notes  of  cases 

(Vt.) 630 


Overhead  Bridge- horsk 

Frightened. 

Titcomb     v.     Fitchburg     R.     Co. 

(Mass.) 40 

White      V.      Fitchburg      R.      Co. 

(Mass.) 40 

Passenger  Injured  --col- 

LISION. 

Worthen  v.  Grand  Trunk  R'y  Co. 
(Mass,) 34 

Notes  of  cases  relating  to  pas- 
sengers injured  in  collisions 
(Mass.)    37-39 

Pratt  V.  C,  M.  &  St  P.  R'y  Co. 
(Minn.) 162 

Hamilton  v.  Great  Falls  St.  R'y  Co. 
(Mont.) 229 

Matthews  v.  D.,  L.  &  W.  R.  Co. 
(N.   J.) 285 

Covington  Transfer  Co.  v.  Kelly 
(Ohio) 461 

Mil.  &  St.  P.  R'y  Co.  v.  Arms 
(U.  S.  Sup.) 686 

Passenger  Kiiied  — colli- 
sion. 

Cincinnati  St.  R'y  Co.  v.  Murray 
(Ohio) 442 

Passenger  Kiiied  — fall- 
ing Object. 

Hunt  V.  Mo.  R.  R.  Co.  (Mo.)....  188 

Passing  Between  Cars. 

Wallace  v.  N.  Y.,  N.  H.  &  H.  R. 

Co.  (Mass.) 88 

Hudson    V.    Wabash   W.    R'y   Co. 

(Mo.) 195 

Corcoran  v.  St.  L.,  I.  M.  &  S.  R'y 

Co.   (Mo.) 195 

Children    injured   on  track;   notes 

of  cases  (Mo.) 225-227 

Young  V.  N.  Y.,  L.  E.  &  W.  R. 

R.  Co.  (N.  Y.) 381 
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Pedestrian    Injured    at 

Crossing*    (See    Pedestrian 
Injured  on  Track.) 

Ped est  ri an  Injured  — 

Sidewalk. 
Lee  V.  Union  R.  Co.  (R.  I.) 580 

Pedestrian  —  street. 

Wall     V.     Helena     St.     R'y     Co. 

(Mont.) 228 

Accidents  to  pedestrians;  notes  of 

cases  (N.  Y.) 393-401 

Pedestrians   run  over  by   wagons; 

notes  of  cases  (N.  Y.) 39^4a^ 

Thompson  v.  Nat.  Exp.  Co.  (Vt.)..  629 

Pedestrian  Injured  — 

Street  Car. 

Boyer   v.    St.    Paul   City   R'y   Co. 

(Minn.) 169 

Pendleton    St.    R.    Co.    v.    Shires 

(Ohio) 512 

Smith  V.  City  R'y  Co.  (Ore.) 516 

Pedestrian  Injured— Run- 

AWAY. 

Ovington  v.  Lowell  &  S.  St.  R'y 
Co.  (Mass.) 80 

Pedestrian  Injured  — 

Track  (Steam  and   Street  Rail- 
roads). 

Bait.  Tr.  Co.  v.  Wallace  (Md.)...  21 
North  Bait.  Pass.  R'y  Co.  v.  Arn- 

reich    (Md.) 21 

Bait.    City   Pass.    R'y   Co.   v.    Mc- 
Donnell  (Md.) 21 

Central  R'y  Co.  v.  Coleman  (Md.)..  21 

B.  &  O.  R.  R.  Co.  V.  Bahrs  (Md.)..  24 
Freeh  v.   Phila.,  W.   &  B.   R.   Co. 

(Md.) 25 

Kcan  V.  B.  &  O.  R.  Co.  (Md.) ....  26 

B.  &  O.  R.  Co.  V.  Owings  (Md.)..  27 
Howser  v.  Cumberland  &  P.  R.  Co. 

(Md.) 28 

Sullivan  v.  N.  Y.,  N.  H.  &  H.  R. 

Co.   (Mass.) 70 


Pedestrian  Injured  — 

Track  —  continiud. 

Notes  of  cases  relating  to  pedes- 
trians injured  or  killed  on  track 
or  at  crossings  (Mass.) 75-8o 

Woodman  v.  Met.  R.  R.  Co. 
(Mass.) 80 

Pedestrians  injured  while  crossing 
steam  and  street-railroad  tracks; 
notes  of  cases   (Mich.) 116-118 

O'Neil  V.  Duluth,  S.  S.  &  A.  R'y 
Co.    (Mich.) 120 

Wherry  v.  Duluth,  M.  &  N.  R'y 
Co.    (Minn.) 163 

Pedestrians  injured  at  crossings 
or  on  track;  notes  of  cases 
(Minn.)   168-169 

Persons  on  track  struck  by  train; 
notes  of  cases  (Miss.) 184-185 

Hudson  V.  Wabash  W.  R'y  Co. 
(Mo.) I9S 

Corcoran  v.  St-L.,  L  M.  &  S.  R'y 
Co.   (Mo.) 195 

Brown  v.  Hann.  &  St.  J.  R.  Co. 
(Mo.)  198 

Pedestrians  injured  on  track;  notes 
of  cases  (Mo.) 204-205,  212 

Edens  v.  Hann.  &  St.  J.  R.  Co. 
(Mo.)  205 

Easley  v.  Mo.  Pac.  R'y  Co.  (Mo.)..207 

Accidents  on  track  and  at  cross- 
ings; notes  of  cases  (Neb.)..  .235-238 

Solen  V.  Va.  &  T.  R.  Co.  (Nev.)..  240 

Accidents  at  crossings  or  on  track; 
notes  of  cases  (N.  H.) 241-242 

N.  J.  R.  R.  &  Tr.  Co.  v.  West  (N. 
J.) 276,  281 

Consol.  Tr.  Co.  v.  Scott  (N.  J.)...  283 

West  Jersey  R.  Co.  v.  Ewan  (N. 

J.)  288 

Pedestrians  injured  on   steam  and 

street-railroad    tracks;    notes    of 

cases  (N.  J.) 288-289 

Candclaria  v.  Atch.,  T.  &  S.  F.  R'y 

Co.  (N.  Mex.) 293 

Casey  v.  N.  Y.  C.  &  H.  R.  Co.  (N. 

Y.)   309 

Young  V.  N.  Y.,  L.  E.  &  W.  R.  Co. 

(N.  Y.) 381 
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Pedestrian  Injured- 

Track  —  continued. 

Maue  V.  N.  Y.  C.  &  H.  R.  Co. 

(N.  Y.) 385 

Pedestrians  injured  at  crossings,  in 

collisions,  or  on  street;  notes  of 

cases  (N.  Y.) 393-401 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Marietta  &  C.  R.  Co.  v.  Picksley 

(Ohio) 424 

C,    C.    &    C.    R.    Co.    V.    Terry 

(Ohio) 467 

Cincinnati    St.    R'y    Co.    v.    Snell 

(Ohio)    477 

R.  R.  Co.  V.  Depew  (Ohio) 512 

Penn.  Co.  v.  Langendorf  (Ohio)..  512 
Beck  V.  Vancouver  R'y  Co.  (Ore.)..  515 
Pedestrians    injured    at    crossings 

and    on    track;    notes    of    cases 

.  (Pa)    575-576 

Accidents     on     street-Car     tracks; 

notes  of  cases  (Pa.) 577 

O'Donnell  v.   Prov.  &  W.  R.  Co. 

(R.   I.) 578-579 

Pedestrians  struck  by  trains;  notes 

of  cases  (S.  C.) 582-583 

Persons  injured  on  track;  notes  of 

cases  (Tenn.) 592-594 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Tex.).. 

623-625 
Magoon  v.  B.  &  M.  R.  Co.  (Vt.). .  630 
Pedestrians  injured  on  track;  notes 

of  cases  ( Va.) ^ZZ-^ZS 

Collisions  at  crossings;  pedestrians 

injured;    accidents    to    children; 

notes  of  cases  (Wash.) 637-638 

Berkeley  v.  C.  &  O.  R'y  Co.  (W. 

Va.)   640 

Accidents     at    crossings    and     on 

track;  notes  of  cases  (Wis.).  .650-652 
Pedestrians  injured  on  track;  notes 

of  cases  (Wis.) 657-658 

Tex.  &  Pac.  R'y  Co.  v.  Cody  (U. 

S.  Sup.) 688 

Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 

Cook  (U.  S.  C.  C.  A.) 698 

Collisions    at    crossings,    accidents 


Pedestrian  Injured- 

Tkack — continued, 

on  track,  etc.;  notes  of  cases  (U. 
S.  C.  C.  and  U.  S.  C.  C.  A.).. 700-701 

Pedestrian  Injured— ve- 
hicle. 

Murphy  v.  Armstrong  Transfer  Co. 
(Mass.)  67 

Notes  of  cases  relating  to  accidents 
to  persons  crossing  street  being 
struck  or  run  over  by  vehicles 
and  teams  (Mass.) 69 

N.  J.  Express  Co.  v.  Nichols  (N. 
J.)  243 

Pedestrian   Kiiied  at 

Crossings      see  pedestrian 
Killed  on  Track. 

Pedestrian  Kiiied  — side. 

WALK. 

Lyons  v.  Second  Ave.  R.  Co.  CN. 
Y.) 391 

Pedestrian   Kiiied- 

Street. 

Accidents  to  pedestrians;  notes  of 
cases  (N.  Y.) 393-401 

Pedestrian  Killed —track 

(Steam  and  Street  Railroad)  . 

State  (Dyrenfurth)  v.  B.  &  O.  R. 
Co.  (Md.) 15.  16 

State  (Harvey)  v.  B.  &  O.  R.  Co. 
(Md.)  15,  16 

B.  &  O.  R.  Co.  v.  Mali  (Md.)....is,  16 

Northern  Central  R'y  Co.  v.  State, 
Burns  (Md.) 2Z 

B.  &  O.  R.  R.  Co.  v.  State,  Miller 
(Md.)  25 

Northern  Cent.  R'y  Co.  v.  State, 
Price   (Md.) 25 

B.  &  O.  R.  Co.  v.  State,  Dough- 
erty (Md.) 25 

B.  &  O.  R.  Co.  V.  State,  Trainor 

(Md.) 25 

B.  &  O.  R.  Co.  V.  State,  Stansbury 
(Md.)  26 


Table  of  Cases  Classified, 


733 


Pedestrian  Killed— track 

—  continued. 
State   (Bacon)  v.  B.  &  P.  R.  Co. 

(Md.) 26 

B.    &   O.    R.    Co.   V.   State,   Good 

(Md.)    28 

B.  &  O.  R.  Co.  V.  State,  Allison 
(Md.)  27 

State  (Ricketts)  v.  B.  &  O.  R.  Co. 
(Md.)  28 

State  (Barnard)  v.  Phila.,  W.  &  B. 
R.  Co.  (Md.) 28 

Notes  of  cases  relating  to  pedestri- 
ans injured  or  killed  on  track  or 
at  crossings  (Mass.) 75-8o 

Pedestrians  injured  while  crossing 
steam  and  street-railroad  tracks; 
notes  of  cases  (Mich.) 116-118 

Persons  on  track  struck  by  train; 
notes  of  cases  (Miss.) 184-185 

Persons  injured  on  track;  notes  of 
cases  (Mo.) 204-205,  212 

C,  B.  &  Q.  R.  Co.  V.  Wilgus 
(Neb.)   229 

C,   B.   &   Q.   R.   Co.   V.   Wymore 

(Neb.)   229 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

Persons     injured     on     steam     and 

street-railroad    tracks;    notes    of 

cases  (N.  J.) 288-289 

Button   V.    Hudson    River   R.    Co. 

(N.  Y.) 368 

Accidents  to  pedestrians;  notes  of 

cases  (N.  Y.) 393-401 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Ormsbee  v.   B.   &  P.   R.   Co.   (R. 

I.)   579 

Patton  V.  R'y  Co.  (Tenn.) 591 

Persons  injured  on  track;  notes  of 

cases  (Tenn.) 592-594 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Tex.). . 

623-625 
Pedestrians  injured  on  track;  notes 

of  cases  (Va.) ^ZZ-^ZS 

Nuzum  V.  Pitts.,  C.  &  St  L.  R'y 

Co.  (W.  Va.) 639 


Pedestrian  Killed -track 

—  continued. 
Raines  v.   C.   &   O.    Ry  Co.    (W. 

Va.)   639 

Anderson  v.  C,  M.  &  St.  P.  R'y 

Co.  (Wis.) 653 

Pedestrians  injured  on  track;  notes 

of  cases  (Wis.) 657-658 

Collisions  at  crossings,  accidents  on 

track,  etc.;  notes  of  cases  (U.  S. 

C.  C.  and  U.  S.  C.  C.  A.) 700-701 

Personal  Injury. 

[Wherever  the  personal  injury  is 
stated  in  the  cases  reported  in 
this  volume,  the  same  is  shown 
under  its  particular  heading,  as, 
for  instance.  Arm,  Head,  Leg, 
etc.] 

Person  Found  Dead  on 
Track. 

State  (Barnard)  v.  Phila.,  W.  &  B. 

R.  Co.  (Md.) 28 

Button   v.    Hudson   River   R.    Co. 

(N.  Y.) 368 

Person  Lying  on  Track. 

See  also,  Asleep  on  Track. 

Deans  v.  Wilm.  &  W.  R.  Co.  (N. 
C.)   401 

Place  not  Crossing  — in- 
jured AT. 

Brown  v.  Hann.  &  St.  J.  R.   Co. 

(Mo.)    198 

Persons  injured  on  track;  notes  of 

cases  (Mo.) 204-205,  212 

Maize  V.  N.   Y.   C.   &  H.   R.   Co. 

(N.  Y.) 38s 

Bellefontaine    &    Ind.    R.    Co.    v. 

Snyder  (Ohio) 49i»  492 

Phila.    &    R.    R.    Co.    v.    Spearen 

(Pa.) 532 

Playing  on  Cars. 

Accidents    to    children;    notes    of 

cases  (Tex.) 621.  623 

Accidents    to    children;    notes    of 
I     cases   (Utah) 626-627 
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Playing  on  Sidewalk. 

Kunz  V.  City  of  Troy  (N.  Y.) 294 

Playing  on  Street. 

North  Hudson  County  R*y  Co.  v. 

Flanagan  (N.  J.). 284 

Thompson  v.  Buffalo  R'y  Co.  (N. 

Y.) 322 

Playing  on  Track. 

Notes  of  cases  relating  to  accidents 
to  children  at  crossings  or  on 
track  (Mass.) 88-89 

Meyer  v.  Midland  Pac.  R'y  Co. 
(Neb.)  238 

Private   Crossing— acci- 
dents at. 

Phila.,  W.  &  B.  R.  Co.  v.  Fronk 
(Md.)    9 

Annapolis  &  Bait.  Short  Line  R. 
Co.  V.  Pumphrey  (Md.) 11 

Donnelly  v.  Boston  &  Me.  R.  Co. 
(Mass.)  • 55 

Notes  of  cases  relating  to  pedestri- 
ans injured  or  killed  on  track  or 
at  crossings  (Mass.) 75-8o 

Notes  of  cases  relating  to  accidents 
to  children  at  crossings  or  on 
track  (Mass.) 88-89 

Green  v.  C.  &  W.  M.  R'y  Co. 
(Mich.)   128 

Collisions  between  trains  and  vehi- 
cles; notes  of  cases  (Minn.).  .141-142 

Ferguson  v.  Va.  &  T.  R.  Co. 
(Nev.)  240 

Children  run  over  or  struck  by 
trains;  notes  of  cases  (N.  Y.).. 

31^314 
Meagher  v.  Cooperstown  &  C.  V. 
R.  Co.  (N.  Y.) 314 

Bishop  v.  C,  M.  &  St.  P.  R'y  Co. 
(N.  D.) 418 

Railroad  Yard — injured  in. 

C,  R.  I.  &  P.  R'y  Co.  V.  Caulfield 

Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V.  Cook  (U.  S.  C.  C.  A.) 698 


Receivers  ~  actions  against. 

McCook,  Rec'r  v.  Bryan  (Okla.)..  513 

Boise  V.  A.,  T.  &  S.  F.  R'y  Co. 
(C)kla.)  514 

Collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  cases 
(Tcnn.)  590-591 

Dillingham,  Rcc'r  v.  Parker 
(Tex.)  595 

Riding  —  Injured  while. 

Phila.,  W.  &  B.  R.  Co.  v.  Hogeland 
(Md.)  3 

Duvall  V.  B.  &  O.  R.  Co.  (Md.). . .     11 

Marks  v.  Fitchburg  R.  Co. 
(Mass.)   39 

Notes  of  cases  relating  to  collisions 
between  trains  and  vehicles  at 
crossings  (Mass.) 50-54 

Notes  of  cases  relating  to  collisions 
between  street  cars  and  vehicles 
(Mass.)  58-59 

Collisions  between  trains  and  vehi- 
cles; notes  of  cases  (Minn.).  .141-142 

Heininger  v.  Gt  N.  R'y  Co. 
(Minn.)  143 

Dugan  v.  St.  P.  &  D.  R.  Co. 
(Minn.)  143 

Accidents  on  track  and  at  cross- 
ings: notes  of  cases  (Neb.).  .235-238 

Penn.  R.  Co.  v.  Righter  (N.  I.) 249 

N.  Y.,  L.  E.  &  W.  R.  Co.  V.  Stein- 
brenner  (N.  J.) 258 

Collisions  between  trains,  street 
cars  and  vehicles;  notes  of  cases 
(N.J.) 274-275 

Hennessey  v.  Brooklyn  City  R.  Co. 
(N.  Y.) 295 

Metcalf  v.  Rochester  R'y  Co.  (N. 
Y.)   295 

Connolly  v.  Knickerbocker  Ice  Co. 
(N.  Y.) 305 

Dyer  v.  Erie  R'y  Co.  (N.  Y.) 347 

Collisions  between  trains  and  vehi- 
cles; notes  of  cases  (N.  Y.) 

349-350,  352,  355,  359-360,  361-366 

St.  Clair  St.  R'y  Co.  v.  Eadie 
(Ohio) 510 


Table  of  Cases  Classified. 


73& 


Riding  —  Injured  while — contd. 

Greenwood  v.  P.,  W.  &  B.  R.  Co. 

(Pa.)   5^6 

Collisions    between    vehicles    and 

trains;  notes  of  cases  (Pa.). .  .56^572 
Wilson  V.  N.  Y.,  N.  H.  &  H.  R. 

Co.  (R.I.) 578 

Collisions   at    crossings;    notes    of 

cases  (Tex.) 59&-601 

Accidents    to    children;    notes    of 

cases  (Vt.) 629 

Lockwood  V.  Belle  City  St  R'y  Co. 

(Wis.)  641 

Collisions    between    vehicles    and 

street     cars;      notes     of     cases 

(Wis.)   656-657 

B.  &  O.  R.  Co.  V.  Griffith  (U.  S. 

Sup.)  687 

Riding  —  Killed  while. 

B.  &  O.  R.  Co.  V.  State,  Stninz 
(Md.) I 

Collisions  between  trains  and  vehi- 
cles; notes  of  cases  (N.  Y.).... 
34^^350,  352,  355,  359-360.  361-366 

Cincinnati  St.  R'y  Co.  v.  Wright 
(Ohio)  510 

Runaway  Accidents. 

Duvall  V.  B.  &  O.  R.  Co.  (Md.)..  11 
Titcomb     v.     Fitchburg     R.     Co. 

(Mass.)  40 

White  V.  Fitchburg  R.  Co.  (Mass.)..  40 
Benjamin  v.  Holyoke  St.  R'y  Co. 

(Mass.)  40 

Ovington   v.    Lowell   &   Suburban 

St.  R'y  Co.  (Mass.) 80 

Lambeck  v.  Grand  Rapids,  etc.,  R. 

Co.   (Mich.) no 

Bleil     V.     Detroit     St.     R'y     Co. 

(Mich.)  Ill 

Heininger    v.     Gt.     N.     R'y     Co. 

(Minn.)  143 

Dugan   v.    St.    P.    &    D.    R.    Co. 

(Minn.)  143 

Thompson  v.  Dodge  (Minn.) 181 

Horses    frightened    by    noise    of 

train;  notes  of  cases  (Miss.).  .185-186 


Runaway    Accidents  — 

—  continued. 

Bittle  v.   Camden   &  Atl.   R.   Co. 

(N.  J.) 292 

Horses  frightened;  notes  of  cases 

(N.  Y.) 2f6 

Lyons  v.  Second  Ave.  R.  Co.  (N. 

Y.)   391 

Loeser  v.  Humphrey  (Ohio) 487 

Pittsburg,  Ft.  W.  &  C.  R'y  Co.  v. 

Maurer  (Ohio) 511 

R'y  Co.  V.  Jump  (Ohio) 512 

Horses    frightened     at    crossings, 

etc.;  notes  of  cases  (Pa.) 572-573 

Lee  V.  Union  R.  Co.  (R.  L) 58a 

Bennett  v.  Lovell  (R.  L) 580 

Collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  cases 

(Tenn.)  590-591 

Horses  frightened;  notes  of  cases 

(Tex.)  599-600 

Horses  frightened;  notes  of  cases 

(Vt.)    630 

Horses  frightened;  notes  of  cases 

(Wis.)  656 

Run  Over  — Engine. 

Flower  v.  Penn.  R.  Co.  (Pa.) 524 

Alt  V.   C.  &   N.   W.   R'y  Co.   (S. 


D.) 


584 

C,  R.  I.  &  P.  R'y  Co.  V.  Caulfield 

Run  Over  — Horse  Car. 

Button  V.  Hudson  River  R.  Co. 
(N.  Y.) 368 

Run  Over  — Sleigh. 

Hartfield  v.   Roper  (N.   Y.) 293 

Lee  V.  Union  R.  Co.  (R.  L) 580 

Robinson  v.  Cone  (Vt.) 628 

Run  Over  —  streft  car. 

Bait  City  Pass.  R'y  v.  McDonnell 
(Md.) 21 

Bait.  City  Pass.  R'y  Co.  v.  Mc- 
Donnell  (Md.) 33 

Children  injured  on  track;  notes  of 
cases  (Mo.) 225-227 
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Run  Over  —  Street  Car  —  ^^«. 

Edgerly  v.  Union  St.   R.   Co.  (N. 

H.) 242 

Consol.  Tr.  Co.  v.  Scott  (N.  J.)..  283 
North  Hudson  County  R'y  Co.  v. 

Flanagan   (N.  J.) 284 

Persons    injured     on     steam     and 

street-railroad    tracks;    notes    of 

cases  (N.  J.) 28^-289 

Thompson  v.  Buffalo  R'y  Co.  (N. 

Y.) 322 

Accidents  to  children  on  street-car 

tracks;  notes  of  cases  (N.  Y.).. 

326-329 
Accidents  to  pedestrians;  notes  of 

cases    (N.    Y.) 393-401 

Hedin  v.  Suburban  R'y  Co.  (Ore)..  516 
Wallace     v.     Suburban     R'y     Co. 

(Ore.) 516 

Hestonville  Pass.  R'y  Co.  v.  Con- 

nell    (Pa.) 544 

Children   injured  at  crossings  and 

on  track;  notes  of  cases  (Pa.).. 

545-546 
Accidents    to    children;    notes    of 

cases  (Tenn.) 594 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623 

Accidents    to    children;    notes    of 

cases   (Va.) 632-633 

Collisions  at  crossings;  pedestrians 

injured;    accidents    to    children; 

notes  of  cases  (Wash.) 637-638 

Accidents    to    children;    notes    of 

cases   (Wis.) 658-659 

R.  R.  Co.  V.  Gladmon  (U.  S.  Sup.)..  685 

Run  Over  — Team. 

Lyons  v.  Second  Ave.  R.  Co.  (N. 
Y.) 391 

Run  Over  — Train. 

State   (Miller)  v.  B.  &  O.  R.  Co. 

(Md.) 31 

B.    &    O.    R.    Co.    V.    Fitzpatrick 

(Md.) 33 

Fitzpatrick    v.    B.    &    O.    R.    Co. 

(Md.) 33 


Run  Over  —  train  —  continued. 

McMahon  v.  Northern  Cent  R'y 

Co.   (Md.) 33 

B.  &  O.  R.  Co.  V.  State  (Saving- 
ton)    (Md.) 33 

Accidents    to    children    on    track;       • 

notes  of  cases   (Mich.) 130-131 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Minn.).. 

168-169 
Accidents    to    children    on    track; 

notes   of  cases    (Miss.) 186-187 

Fiedler  v.  St.  L.,  I.  M.  &  S.  R'y 

Co.   (Mo.) 217 

Gass  V.  Mo.  Pac.  R'y  Co.  (Mo.)..  222 
Children    injured   on   track;    notes 

of  cases    (Mo.) 225-227 

Children    injured;    notes    of    cases 

(Neb.)   239-240 

Foley  V.  N.   Y.   C.   &  H.   R.   Co. 

(N.  Y.) 319 

Button   V.   Hudson   River   R.    Co. 

(N.  Y.) 368 

Accidents  to  pedestrians;  notes  of 

cases   (N.    Y.) 393-401 

Deans  v.  Wilm.  &  W.  R.  Co.  (N. 

C.) 401 

Manly  v.  W.  &  M.  R.  Co.  (N.  C.)..  405 
Herring  v.  W.  &  R.  Co.  (N.  C.) . .  405 
Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Timmons  v.  Central  Ohio  R.   Co. 

(Ohio) 42s 

Bellefontaine    &    Ind.    R.    Co.    v. 

Snyder  (Ohio) 491,  492 

L.    E.    &   W.   R.    Co.   V.    Mackey 

(Ohio) 505 

Wolf    V.    L.    E.    &    W.    R.    Co. 

(Ohio) S08 

Cassida  v.  Oregon  R'y  &  Nav.  Co. 

(Ore.) 516 

Ward  V.  So.  Pac.  Co.  (Ore.) 516 

North   Penn.   R.   Co.  v.   Mahoney 

(Pa.) 517 

Kay  V.  Penn.  R.  Co.  (Pa.) 525 

Oakland  R'y  Co.  v.  Fielding  (Pa.)..  532 
Cumberland     Valley     R.     Co.     v. 

Myers   (Pa.) 533 

Phila.  &  R.  R.  Co.  v.  Long  (Pa.)..  535 
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Run  Over— Train— r^/r'AMTi/. 

McMuIlen  v.  Penn.  R.  Co.  (Pa.) . .  541 

Moore  v.  Penn.  R.  Co.  (Pa.) 544 

Children  injured  at  crossings  and 
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Pedestrians  struck  by  trains;  notes 

of  cases  (S.  C.) 582-583 

Persons  injured  on  track;  notes  of 

cases  (Tenn.) 592-594 

Intoxicated     persons     injured     on 

track;  notes  of  cases  (Tenn.) 593 

Accidents    to    children;    notes    of 

of  cases  (Tenn.) 594 

Mexican    Nat.    R'y    Co.    v.    Crum 

(Tex.) 612 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623. 

Accidents    to    children;    notes    of 

cases  (Vt.) 629 
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Accidents    to    children;    notes    of 

cases  (Va.) 632-633 
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injured;    accidents    to    children; 

notes  of  cases  (Wash.) 637-638 

<junn  V.   Ohio  River  R.  Co.   (W. 
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cases   (Wis.) 658-659 
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S.   Sup.) 686 
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struck  or  run   over  by   vehicles 

and  teams  (Mass.) 69 

Hartfield  v.  Roper  (N.  Y.) 293 
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Thompson  v.  Nat.  Exp.  Co.  (Vt.)..  629 
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cases   (Va.) 636 
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Side  InJ U red  —  Collision. 
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Co.  (R.  I.) 578 

Sleigh  —  Collision  with  Vehi- 
cle. 

Schofield  v.  C.  M.  &  St  P.  R'y 
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Accidents  to  children  on  street-car 

tracks;  notes  of  cases  (N.  Y.).. 
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Smith  V.  O'Connor  (Pa.) 521 

Children   injured  at  crossings  and 
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Run    over    by    vehicles;    notes    of 

cases   (Va.) 636 

R.    R.    Co.    V.    Gladmon    (U.    S. 

Sup.) 685 
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Collisions  between  street  cars  and 

trains;  notes  of  cases  (Mich.)...  109 
Matthews  v.  D.,  L.  &  W.  R.  Co. 

(N.   J.) 285 

Cincinnati  St.  R'y   Co.  v.  Murray 

(Ohio) 442 

Collisions    at   crossings,    accidents 

on  track,  etc. ;  notes  of  cases  (U. 

S.  C.  C.  and  U.  S.  C.  C.  A.).  .700-701 

Street  Car — collision  with 

Vehicle. 

Lake  Roland  EI.  R'y  Co.  v.  Mc- 

Kewen   (Md.) 10 

Cooke  V.  Bait.  Tr.  Co.  (Md.) n 

Bait.  Tr.  Co.  v.  Appel  (Md.) 17 

White  V.  Worcester  Consol.  St.  R'y 

Co.    (Mass.) 56 


Street  Car— collision  with 

Vehicle  —  continued. 

Notes  of  cases  relating  to  collisions 
between  street  cars  and  vehicles 
(Mass.)    58-59 

Collisions  between  street  cars  and 
vehicles;  notes  of  cases  (Mich.)..  108 

Collisions  between  street  cars  and 
vehicles;  notes  of  cases  (Mich.)..  108 

Watson  v.  Minn.  &  St.  P.  R'y  Co. 
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Kennedy  v.  St.  P.  City  R'y  Co. 
(Minn.) 154 

Shea  v.  St.  P.  City  R'y  Co. 
(Minn.) 155 

O'Connell  v.  St.  Paul  City  R'y  Co. 
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Collisions  between  trains  and  ve- 
hicles; notes  of  cases  (Mo.).  .194-195 

Accidents  on  track  and  at  cross- 
ings; notes  of  cases  (Neb.).  .235-238 

North  Hudson  County  R'y  Co.  v. 
Isley   (N.  J.) 274 

Collisions  between  trains,  street 
cars,  and  vehicles;  notes  of  cases 
(N.  J.) 274-275 

Hennessey  v.  Brooklyn  City  R.  Co. 
(N.   Y.) 295 

Metcalf  V.  Rochester  R'y  Co.  (N. 

Y.) 295 

Connolly  v.  Knickerbocker  Ice  Co. 

(N.  Y.) 305 

Collisions  between  street  cars  and 

wagons;  notes  of  cases  (N.  Y.). . 

400-401 
Pendleton  St.  R.   Co.  v.  Stallman 

(Ohio) 451 

Covington  Transfer   Co.    v.    Kelly 

(Ohio) 461 

St.    Clair    St.    R'y    Co.    v.    Eadie 

(Ohio) 510 

Cincinnati  St.   R'y  Co.  v.   Wright 

(Ohio) 51a 

Collisions  at  crossings,  accidents  on 

track,  collisions  with  street  cars, 

etc.;  notes  of  cases  (Pa.) 568-578 

Collisions  between  street  cars  and 

wagons;   notes  of  cases   (Pa.).. 

573-574 
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8tre6t  Car — collision  with 

Vehicle  —  continued. 

Collisions  between  wagons  and 
street  cars;  notes  of  cases 
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Collisions  at  crossings;  pedestrians 
injured;  accidents  to  children; 
notes  of  cases  (Wash.) 637-638 

Lockwood  V.  Belle  City  St.  R'y 
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(N.  Y.) 368 
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545-546 
Accidents    to    children;    notes    of 

cases  (Tenn.) 594 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623 

Accidents    to    children;    notes    of 

cases  (Utah) 626-627 

Accidents    to    children;    notes    of 

cases  (Va.) 632-633 

Accidents    to    children;    notes    of 

cases  (Wis.) 658-659 


Street  Car— killed  on. 

Hunt  V.  Mo.  R.  R.  Co.  (Mo.)....  188 

Street  Car— run  over  by. 

Bait.  City  Pass.  R'y  v.  McDonnell 
(Md.)  21 

Bait.  City  Pass.  R'y  Co.  v.  McDon- 
nell (Md.) zz 

Hestonville  Passenger  R'y  Co.  v. 
Connell  (Pa.) 544 

R.  R.  Co.  V.  Gladnion(U.  S.  Sup.)..  685 

Street  Car— struck  by. 

Bait.  Tr.  Co.  v.  Wallace  (Md.)...     21 
North  Bait,  Pass.  R'y  Co.  v.  Arn- 

reich  (Md.) 21 

Bait.  City  Pass.  R'y  Co.  v.  McDon- 
nell (Md.) 21 

Central  R'y  Co.  v.  Coleman  (Md.)..    21 
Pedestrians  injured  while  crossing 
steam  and  street-railroad  tracks; 

notes  of  cases  (Mich.) 1 16-118 

Boyer  v.  St.  Paul  City  R'y  Co. 
(Minn.)  169 

Davies  v.  People's  R'y  Co.  (Mo.)..  212 
Children  injured  on  track;  notes  of 

cases  (Mo.) 225-227 

Wall     V.     Helena     St.     R'y     Co. 

(Mont.)  228 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

Consol.  Tr.  Co.  v.  Scott  (N.  J.)..  283 
North  Hudson  County  R'y  Co.  v. 

Flanagan  (N.  J.) 284 

Persons     injured     on     steam     and 

street-railroad    tracks;    notes    of 

cases  (N.  I.) 288-289 

Accidents  to  children  on  street-car 

tracks;  notes  of  cases  (N.  Y.).. 

326-329 
Kitchell    v.    Brooklyn    Heights   R. 

Co.  (N.  Y.) 329 

Lyons  v.  Second  Ave.  R.  Co.  (N. 

Y.) 391 

Accidents  to  pedestrians;  notes  of 

cases  (N.  Y.) 393-401 
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Street  C&r  —  struck  by  —  con. 

Cincinnati  St.  R'y  Co.  v.  Snell 
(Ohio)  477 

Pendleton  St.  R.  Co.  v.  Shires 
(Ohio)    512 

Smith  V.  City  R'y  Co.  (Ore.) 516 

Hedin  v.  Suburban  R'y  Co.  (Ore.)..  516 
Wallace     v.     Suburban     R'y     Co. 

(Ore.)   516 

Children   injured  at  crossings  and 

on  track;  notes  of  cases  (Pa.).. 

545-546 
Accidents  on  street-car  track;  notes 

of   cases    (Pa.) 577 

Accidents    to    children;    notes    of 

cases  (Tenn.) 594 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623 

Accidents    to    children;    notes    of 

cases  (Utah) 626-627 

Collisions  at  crossings;  pedestrians 

injured;    accidents    to    children; 

notes  of  cases   (Wash.) 637-638 

Accidents    to    children;    notes    of 

cases  (Wis.) 658-659 

Street  Cars— collision  be- 

TWEEN. 

Hamilton  v.  Great  Falls  St.  R'y 
Co.    (Mont.) 229 

Street-Car    Track  —  in- 

jURED  ON.     (See  also,  Track.) 

Davies  v.  People's  R'y  Co.  (Mo.)..  212 
Accidents  to  children  on  street-car 

tracks;  notes  of  cases  (N.  Y.).. 

326-329 
Cincinnati    St.    R'y    Co.    v.    Snell 

(Ohio)  477 

Accidents      on      street-car     track; 

notes  of  cases  (Pa.) 577 

Accidents    to    children;    notes    of 

cases  (Tenn.) 594 

Accidents    to    children;    notes    of 

cases    (Utah) 626^27 


Street-Car     Track  — Ob- 
struction. 

Woodman  v.  Met.  R.  Co.  (Mass.)..  80 
Ovington   v.    Lowell   &   Suburban 

St.  R'y  Co.  (Mass.) 80 

Bleil     V.     Detroit     St.     R'y     Co. 

(Mich.)  Ill 

Street    Crossing  —  acci- 
dents AT, 

B.    &    O.    R.    Co.    V.    Fitzpatrick 

(Md.)    33 

Fitzpatrick    v.    B.    &    O.    R.    Co. 

(Md.)    33 

McMahon  v.   Northern   Cent.   R'y 

Co.   (Md.) 2^ 

Murphy  v.  Armstrong  Transfer  Co. 

(Mass.)  67 

Accidents    to    children    on    track; 

notes  of  cases  (Mich.) 130-131 

Wherry  v.   Duluth,   M.   &  N.   R'y 

Co.    (Minn.) 163 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Minn.).. 
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Henderson  v.  St.  P.  &  D.  R.  Co. 

(Minn.)  178 

Hudson    V.    Wabash   W.    R'y   Co. 

(Mo.) 195 

Corcoran  v.  St.  L.,  I.  M.  &  S.  R'y 

Co.   (Mo.) 19s 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

Collisions    between    trains,    street 

cars  and  vehicles;  notes  of  cases 

(N.    J.) 274-275 

Consol.  Tr.  Co.  v.  Scott  (N.  J.) . . .  283 
West  Jersey  R.  Co.  v.  Ewan  (N. 

J.)  288 

Casey  v.  N.  Y.   C.  &  H.  R.  Co. 

(N.  Y.) 309 

Children    run    over   or    struck   by 

trains;  notes  of  cases  (N.  Y.)..3i2-3i4 
Hurley  v.  N.  Y.  C.  &  H.  R.  Co. 

(N.  Y.)  366 

Young  v.  N.  Y.,  L.  E.  &  W.  R.  Co. 

(N.  Y.) 381 

Accidents  to  pedestrians;  notes  of 

cases  (N.  Y.) 393-401 
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Street    Crossing  -  acci- 
dents AT  —  continued. 

Coulter  V.  Gt  N.  R'y  Co.  (N.  D.)..  4I7 
Johnson  v.  Gt  N.  R'y  Co.  (N.  D.)..  418 
M.     &    C.     R.     Co.    V.     Picksley 

(Ohio)    424 

Cincinnati    St.    R'y    Co.    v.    Snell 

(Ohio) 477 

L.    E.    &  W.   R.    Co.   V.   Mackey 

(Ohio) 505 

Phila.  &  R.  R.  Co.  V.  Long  (Pa.)..  535 
Collisions    between    vehicles    and 

trains;  notes  of  cases  (Pa.).  .569-572 
Collisions  between  street  cars  and 

wagons;  notes  of  cases  (Pa.).. 573-574 
Ormsbee  v.  B.  &  P.  R.   Co.    (R. 

I)   579 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623 

Berkeley  v.  C.  &  O.  R'y  Co.  (W. 

Va.)   640 

Pedestrians  injured  on  track;  notes 

of  cases  (Wis.) 657-658 

Accidents    to    children;    notes    of 

cases  (Wis.) 658-659 

Grand  Trunk  R'y  Co.  v.  Ives  (U. 

S.  Sup.) 659 

Switching   Engine— 

Struck  by. 
C,  R.  I.  &  P.  R'y  Co.  V.  Caulfield 

Kansas  City,  Fort  S.  &  M.  R.  Co. 
V.  Cook  (U.  S.  C.  C.  A.) 698 

Switching   Yard  —  Injured 

IN. 

Kansas  City,  Fort  S.  &  M.  R.  Co. 
V.  Cook  (U.  S.  C.  C.  A.) 698 

TO&m  —  Struck  by. 

Lyons  v.  Second  Ave.  R.  Co.  (N. 

Y.)  391 

Thompson  v.  Nat.  Exp.  Co.  (Vt),.  629 
Run    over   by    vehicles;    notes    of 

cases  (Va.) 636 


Team  Injured  —  collision. 

Annapolis  &  Bait.  Short  Line  R. 
Co.  v.  Pumphrey  (Md.) 11 

Cooke  V.  Bait.  Tr.  Co.  (Md.) 11 

Collisions  between  trains  and  vehi- 
cles; notes  of  cases  (Mich.).  .102-105 

Collisions  between  vehicles  and 
trains;  notes  of  cases  (Pa.).  .569-572 

R.  R.  Co.  V.  Brigman  (Tenn.) 585 

Collisions  at  crossings;  notes  of 
cases  (Tex.) 598-601 

Internat.  &  G.  N.  R'y  Co.  v.  Kuehn 
(Tex.)  602 

Team   I n j  u  red  —  defective 

Track. 

Defective  crossing  and  track;  notes 
of  cases  (Tex.) 600-601 

Team  Injured  — track. 

Bostwick  V.  Minn.  &  P.  R'y  Co. 
(N.D.) 417 

Team  Killed  —collision. 

Rio  Grande  W.  R'y  Co.  v.  Leak 
(U.  S.  Sup.) 688 

Teamster  Killed. 

Johnson  v.  Hudson  River  R.  Co. 
(N.  Y.) 336 

Thumb  injured  — Collision. 

Lockwood  V.  Belle  City  St.  R'y  Co. 
(Wis.)   641 

Thumb   Injured  —  street 

Car. 

Kitchell  V.  Brooklyn  Heights  R. 
Co.  (N.  Y.) 329 

TraCiC  —  animals    injured    and 
Killed  on. 

Collisions  with  animals  on  track; 

notes  of  cases  (Mina.) 142 

Animals  injured  or  killed  on  track; 

notes  of  cases  (Miss.) 187 

Collisions   with  animals  on  track; 

notes  of  cases  (Mo.) 227-228 


743 


American  Negligence  Cases, 


TrSCk  —  Animals    Injured    and 
Ktt.led  on  —  continued. 

Animals  injured  on  track;  notes  of 
cases  (Mont) 229 

Animals  injured  on  track;  notes  of 
cases  (Neb.) 240 

Walsh  V.  Va.  &  T.  R.  Co.  (Nev.). .  241 

Animals  injured  or  killed  on  track; 
notes  of  cases  (N.  J.) 292 

Atch.,  T.  &  S.  F.  R'y  Co.  v.  Wal- 
ton (N.  Mex.) 292 

Animals  injured  or  killed  on  track; 
notes  of  cases  (N.  C.) 413-414 

Hodgins  v.  M.,  St.  P.  &  S.  S.  M. 
R.  Co.  (N.  D.) • 418 

Bishop  V.  C,  M.  &  St.  P.  R'y  Co. 
(N.   D.) 418 

Animals  killed  or  injured  on  track; 
notes  of  cases  (Ohio) 5^3 

McCook,  Rec'r  V.  Bryan  (Okla.)..  513 

Animals  injured  or  killed  on  track; 
notes  of  cases  (Ore.) 5^7 

Tower  v.  P.  &  W.  R.  Co.  (R.  I.). .  581 

Danner  v.  S.  C.  R.  Co.  (S.  C). . . .  583 


Animals  in 
notes  of 

Animals  in 
notes  of 

Animals  in 
notes  of 

Animals  in 


ured  or  killed  on  track; 

cases  (S.  C.) 584 

ured  or  killed  on  track; 

cases  (S.  D.) 585 

ured  or  killed  on  track; 

cases  (Tenn.) 594-595 

ured  or  killed  on  track; 


Animals  in 
notes  of 
Animals  in 


notes  of  cases  (Tex.) 601 


ured  or  killed  on  track; 

cases  (Utah) 627-628 

ured  or  killed  on  track; 

notes  of  cases  (Vt.) 631 

Trow  V.  Vt.  Cent.  R.  Co.  (Vt.) ...  631 
Animals  on  track;   notes  of  cases 

(Va.)   6z6 

Animals  injured  or  killed  on  tra:k; 

notes  of  cases  (Wash.) 638 

Animals  injured  or  killed  on  track; 

notes  of  cases  (W.  Va.) 641 

Animals  injured  or  killed  on  track; 

notes  of  cases  (Wis.) 659 

Sehenck    v.    Union    Pac.    R'y    Co. 
.  (Wyo.) 659 


Track  —  driving  on. 

Pendleton  St.  R.  Co.  v.  Stallman 
(Ohio) 451 

St.  Clair  St.  R'y  Co.  v.  Eadie 
(Ohio)    510 

Collisions  between  street  cars  and 
wagons;  notes  of  cases  (Pa.)..573-574 

Tr&Ck  —  Injured  Near. 

Phila.,  W.  &  B.  R.  Co.  v.  Steb- 
bing  (Md.) 9 

Track  —  injured  on.     (Steam 

AND  Street  Railroad.) 

Bait.  City  Pass.  R'y  Co.  v.  McDon- 
nell (Md.) y^ 

Sullivan  v.  N.  Y.,  N.  H.  &  H.  R. 

Co.  (Mass.) 70 

Notes  of  cases  relating  to  accidents 

to   children   at   crossings   or   on 

track  (Mass.) 88-89 

Tubbs    V.     Mich.     Cent.     R.     Co. 

(Mich.)   112 

Pedestrians  injured  while  crossing 

steam  and  street-railroad  tracks; 

notes  of  cases  (Mich.) 116-118 

Accidents    to    children    on    track; 

notes  of  cases  (Mich.) 130-131 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Minn.).. 

168-169 
Fitzgerald  v.  St.  P.,  M.  &  M.  R'y 

Co.  (Minn.) 171 

Persons  on  track  struck  by  train; 

notes  of  cases  (Miss.) 184-185 

Accidents    to    children    on    track; 

notes  of  cases   (Miss.) 186-187 

Brown  v.  Hann.   &  St.  J.  R.   Co. 

(Mo.)  198 

Persons  injured  on  track;  notes  of 

cases  (Mo.) 204-205,  212 

Edens  v.  H.  &  St.  J.  R.  Co.  (Mo.)..  205 
Easley  v.  Mo.  Pac.  R'y  Co.  (Mo.)..  207 
Davies  v.  People's  R'y  Co.  (Mo.)..  212 
Gass  V.  Mo.  Pac.  R'y  Co.  (Mo.) . . .  222 
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Accidents    to    children    on    track; 

notes  of  cases  (Miss.) 186-187 

Persons  injured  on  track;  notes  of 

cases  (Mo.) 204-205,  212 

Fiedler  v.  St.  L.,  I.  M.  &  S.  R'y 

Co.   (Mo.) 217 

Children  injured  on  track;  notes  of 

cases   (Mo.) 225-227 

C,    B.    &   Q.    R.    Co.    V.    Wilgus 

(Neb.)  229 

C,   B.   &   Q.   R.    Co.   V.    Wymore 

(Neb.)  229 

Children    injured;    notes    of    cases 

(Neb.)  239-240 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

Persons     injured    on     steam     and 

street-railroad    tracks;    notes    of 

cases  (N.  J.) 288-289 

Casey  v.  N.  Y.  Cent,  etc.,  R.  Co. 

(N.  Y.)  309 

Children    run    over    or    struck    by 

trains;  notes  of  cases  (N.  Y.).. 312-314 
Foley  V.   N.   Y.   C.   &  H.   R.   Co. 

(N.  Y.) 319 

Button   V.    Hudson    River   R.    Co. 

(N.  Y.)  368 

Accidents  to  pedestrians;  notes  of 

cases  (N.  Y.) 393-401 

Deans  v.  Wilm.  &  W.  R.  Co.  (N. 

C)    401 

Manly  v.  W.  &  M.  R.  Co.  (N.  C.)..  405 
Herring  v.  W.  &  R.  R.  Co.  (N.  C.)..  405 
Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Wolf    V.    L.    E.    &    W.    R.    Co. 

(Ohio)    508 

Cogswell  V.  Oregon  &  Cal.  R.  Co. 

(Ore.) 515 

Cassida  v.  Oregon  R'y  &  Nav.  Co. 

(Ore.) 516 

Ward  V.  So.  Pac.  Co.  (Ore.) 516 

Phila.  &  R.  R.  Co.  v.  Long  (Pa.)..  535 


Train  —  killed  by  —  continued. 

Moore  v.  Penn.  R.  Co.  (Pa.) 544 

Children  injured  at  crossings  and 
on  track;  notes  of  cases  (Pa.).. 

545-546 
Pedestrians    injured    at    crossings 

and    on    track;    notes    of    cases 

(Pa.)    575-576 

Ormsbee  v.  B.  &  P.  R.  Co.  (R.  I.)..  579 
Pedestrians  struck  by  trains;  notes 

of  cases  (S.  C.) 582-583 

Patton  V.  R'y  Co.  (Tenn.) 591 

Persons  injured  en  track;  notes  of 

cases  (Tenn.) 592-594 

Intoxicated     persons     injured     on 

track;  notes  of  cases  (Tenn.)...  593 
Accidents    to    children;    notes    of 

cases    (Tenn.) 594 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623 

Pedestrians    injured    at    crossings 

or    on    track;    notes    of    cases 

(Tex.)   623-625 

Accidents    to    children;    notes    of 

cases   (Utah) 626-627 

Accidents    to    children;    notes    of 

cases  (Vt.) 629 

Accidents    to    children;    notes    of 

cases  (Va.) 632-633 

Pedestrians  injured  on  track;  notes 

of  cases  (Va.) 633-635 

Nuzum  V.  Pitts.,  C.   &  St.  L.  R'y 

Co.  (W.  Va.) 639 

Raines  v.   C.    &  O.  R'y  Co.   (W. 

Va.) 639 

Gunn  V.  Ohio  River  R.  Co.   (W. 

Va.) 640 

Anderson  v.  C,  M.  &  St  P.  R'y 

Co.  (Wis.) 653 

Pedestrians  injured  on  track;  notes 

of  cases  (Wis.) 657-658 

Accidents    to    children;    notes    of 

cases  (Wis.) 65&-659 

Tr&in  —  run  Over  by. 

B.  &  O.  R.  Co.  V.  Fitzpatrick 
(Md.) 33 

Fitzpatrick  v.  B.  &  O.  R.  Co. 
(Md.) 33 
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Train  —  run  over  by  —  contd, 

McMahon  v.  Northern  Cent.  R*y 
Co.   (Md.) zz 

Timmons  v.  Central  Ohio  R.  Co. 
(Ohio) 425 

Hayes  v.  Mich.  Cent  R.  Co.  (U. 
S.  Sup.) 686 

Xrain  —  struck  by. 

State  (Dyrenfurth)  v.  B.  &  O.  R. 

Co.   (Md.) 15,     16 

State  (Harvey)  v.  B.  &  O.  R.  Co. 

(Md.) 15,     16 

B.  &  O.  R.  Co.  V.  Mali  (Md.)..i5,  16 
B.  &  O.  R.  Co.  V.  Bahrs  (Md.)...  24 
Freeh    v.    P.,    W.    &    B.    R.    Co. 

(Md.) 25 

B.  &  O.  R.  Co.  V.  Owings  (Md.)..  27 
Kean  v.  B.  &  O.  R.  Co.  (Md.). .. .  26 
Sullivan  V.  N.  Y.,  N.  H.  &  H.  R 

Co.   (Mass.) 70 

Notes  of  cases  relating  to  pedes- 
trians injured  or  killed  on  track 

or  at  crossings  (Mass.) 75-8o 

Notes  of  cases  relating  to  accidents 

to    children   at    crossings   or   on 

track  (Mass.) 88-«9 

Tubbs    V.     Mich.     Cent.     R.     Co. 

(Mich.) 112 

Pedestrians  injured  while  crossing 

steam  and  street-railroad  tracks; 

notes  of  cases  (Mich.) 116-118 

Accidents    to    children    on    track; 

notes  of  cases  (Mich.) 130-131 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Minn.).. 

168-169 
Fitzgerald  v.  St.  P.,  M.  &  M.  R'y 

Co.    (Minn.) 171 

Persons  on  track  struck  by  train; 

notes  of  cases  (Miss.) 184-185 

Accidents    to    children    on    track; 

notes  of  cases  (Miss.) 186-187 

Brown  v.   Hann.   &  St.  J.  R.  Co. 

(Mo.) 198 

Persons  injured  on  track;  notes  of 

cases   (Mo.) 204-205,  212 

Edens  v.  H.  &  St.  J.  R.  Co.  (Mo.)..  205 
Easley  v.  Mo.  Pac.  Ry  Co.  (Mo.)..  207 


Trai  n  —  struck  by  —  continued. 

Gass  v.  Mo.  Pac.  R'y  Co.  (Mo.)..  222 
Children  injured  on  track;  notes  of 

cases  (Mo.) 225-227 

Meyer   v.    Midland   Pac.    R'y    Co. 

(Neb.) 238 

Children    injured;    notes   of   cases 

(Neb.)   239-240 

Solen  V.  Va.  -c  T.  R.  Co.  (Nev.). .  240 
Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

N.  J.  R.  &  Tr.  Co.  V.  West  (N.  J.).. 

276,  281 
West  Jersey  R.  Co.  v.  Ewan  (N. 

J.) 288 

Persons    injured    on     steam    and 

street-railroad    tracks;    notes    of 

cases  (N.  J.) 288-289 

Candelaria  v.  Atch.,  T.  &  S.  F.  R'y 

Co.  (N.  Mex.) 293 

Children    run    over   or   struck   by 

trains;  notes  of  cases  (N.  Y.).. 

312-314 
Meagher  v.  Cooperstown  &  C.  V. 

R.  Co.  (N.  Y.) 314 

Johnson  v.  Hudson  River  R.  Co. 

(N.  Y.) 336 

Young  v.  N.  Y..  L.  E.  &  W.  R.  Co. 

(N.  Y.) 381 

Matze  V.  N.   Y.  C.   &  H.  R.  Co. 

(N.   Y.) 38s 

Accidents  to  pedestrians;  notes  of 

cases  (N.  Y.) 393-401 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Meredith  v.   R  &  D.  R.  Co.  (N. 

C.) 414 

M.  &  C.  R.  Co.  V.  Picksley  (Ohio)..  424 
C,    C.    &    C.    R.    Co.    V.    Terry 

(Ohio) 467 

Bellefontaine  &  Ind.  R.  Co.  v.  Sny- 
der (Ohio) 491,  492 

L.    E.    &   W.    R.    Co.    V.    Mackey 

(Ohio) 505 

R.  R.  Co.  V.  Depew  (Ohio) 512 

Penn.  Co.  v.  Langendorf  (Ohio)..  512 
Beck  V.  Vancouver  R'y  Co.  (Ore.)..  515 
North   Penn.   R.    Co.   v.   Mahoney 

(Pa.) S17 
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TrSin  —  struck  by  —  continued. 

Kay  V.  Penn.  R.  Co.  (Pa.) 525 

Rauch  V.  Lloyd  (Pa.) 53i 

Penn.  R.  Co.  v.  Kelly  (Pa.) 534 

Phila.    &   R.    R.    Co.    v.   Spearen 

(Pa.) 532 

Oakland  R'y  Co.  v.  Fielding  (Pa.)..  532 
Cumberland     Valley     R.     Co.     v. 

Myers   (Pa.) 533 

McMullen  v.  Penn.  R.  Co.  (Pa.)..  541 
Children  injured  at  crossings  and 

on  track;  notes  of  cases  (Pa.).. 

545-546 
Pedestrians    injured    at    crossings 

and    on    track;    notes    of    cases 

(Pa.)    575-576 

O'Donnell  v.  P.  &  W.  R.  Co.  (R. 

I.)  57&-579 

Pedestrians  struck  by  trains;  notes 

of  cases  (S.  C.) 582-583 

Persons  injured  on  track;  notes  of 

cases  (Tenn.) 592-594 

Intoxicated     persons     injured     on 

track;  notes  of  cases  (Tenn.) 593 

Accidents    to    children;    notes    of 

cases  (Tenn.) 594 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Tex.). . 

623-625 
Accidents    to    children;    notes    of 

cases  (Utah) 626-627 

Norfolk  &  P.  R.   Co.  v.  Ormsby 

(Va.) 631 

Accidents    to    children;    notes    of 

cases   (Va.) 632-633 

Pedestrians  injured  on  track;  notes 

of  cases  (Va.) 633-635 

Accidents    at    crossings     and     on 

track;  notes  of  cases  (Wis.).  .650-652 
Pedestrians  injured  on  track;  notes 

of  cases  (Wis.) 657-658 

Accidents    to    children;    notes    of 

cases   (Wis.) 658-659 

Tex.  &  Pac.  R'y  Co.  v.  Cody  (U. 

S.   Sup.) 688 


Tr&in  —  Struck  by  —  continued. 

Collisions  at  crossings,  accidents  on 
track,  etc.;  notes  of  cases  (U.  S. 
C.  C.  and  U.  S.  C.  C.  A.) 700-701 

Train — team  struck  by. 

Bostwick  V.  Minn.  &  P.  R'y  Co. 
(N.  D.) 4x7 

Train  Standing  at 
Crossing. 

B.  &  O.  R.  Co.  V.  Fitzpatrick 
(Md.) ^^ 

Fitzpatrick    v.    B.    &    O.    R.    Co. 

(Md.) 33 

McMahon  v.  Northern   Cent    R'y 

Co.    (Md.) 33 

Wherry  v.   Duluth,  M.    &  N.   R'y 

Co.    (Minn.) 163 

Henderson  v.  St.  P.  &  D.  R.  Co. 

(Minn.) 178 

Hudson   V.    Wabash   W.    R'y   Co. 

(Mo.) iQs 

Corcoran  v.  St.  L.,  I.  M.  &  S.  R'y 

Co.   (Mo.) 195 

Young  V.  N.  Y.,  L.  E.  &  W.  R.  Co. 

(N.  Y.) 381 

Littlejohn  v.  R.  &  D.  R.  Co.   (S. 

C.) 582 

Magoon  v.  B.  &  M.  R.  Co.  (Vt.)..  630 

Train    Damaged  —  colli- 
sion. 

C,  St.  P.  &  K.  C.  R'y  Co.  v.  C, 

M.  &  St.  P.  R'y  Co.  (Minn.). .. .  161 

Trains  —  Collision  Between. 

C,  St.  P.  &  K.  R'y  Co.  V.  C,  M. 

&  St.  P.  R'y  Co.  (Minn.) 161 

Pratt  V.  C,  M.  &  St.  P.  R'y  Co. 

(Minn.)  162 

Hall    V.    C,    B.    &    N.    R.    Co. 

(Minn.)  162 

Pittsburgh,  C.  &  St.  L.  R'y  Co.  v. 

Henderson    (Ohio) 512 

Flower  v.  Penn.  R.  Co.  (Pa.) 524 
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Trains  —  collision  between  — 
—  continued. 

Penn.  R.  Co.  v.  McCloskey's 
Adm'r  (Pa.) 548 

Mil.  &  St.  P.  R'y  Co.  v.  Arms  (U. 
S.  Sup.) 686 

Trench  —  Falling  Into. 

Morrissey  v.  P.  &  W.  R.  Co.  (R. 
I.)   580 

Trespasser  Injured  — 

Driving. 

Donnelly  v.  Boston  &  Me.  R.  R. 
Co.   (Mass.) 55 

Trespasser  Injured- 

Freight  Car. 

Mexican  Nat.  R'y  Co.  v.  Crum 
(Tex.)  

Trespasser  Injured  — 

Street  Car. 

Hestonville  Pass.  R'y  Co.  v.  Con- 
nell  (Pa.) 544 

Trespasser  Injured  — 

Track. 
Accidents    to    children    on    track; 

notes  of  cases  (Mich.) 130-131 

Candelaria  v.  Atchison,  T.  &  S.  F. 

R'y  Co.  (N.  Mex.) 293 

Matze  V.  N.  Y.  C.  &  H.  R.  R.  Co. 

(N.  Y.) 385 

McMullen  v.  Penn.  R.  Co.  (Pa.)..  54i 
Children  injured  at  crossings  and 

on  track;  notes  of  cases  (Pa.).. 

545-546 
Kansas  City,  Ft.  S.  &  M.  R.  Co. 

V.  Cook  (U.  S.  C.  C.  A.) 698 

Trespasser  Injured  — 

Wharf. 
Malloy  V.  Staten  Island  R.  T.  R. 
Co.  (N.  Y.) 389 

Trespasser  Killed  — en- 
gine. 

Flower  v.  Penn.  R.  Co.  (Pa.) ....  5^4 


Trespasser   Killed  — 

Track. 
B.  &  O.  R.  Co.  V.  State,  Allison 

(Md.)  27 

State  (Ricketts)  v.  B.  &  O.  R.  Co. 

(Md.)  28 

Sute  (Miller)  v.  B.  &  O.  R.  Co. 

(Md.)  31 

B.  &  O.  R.  R.  Co.  V.  State,  Saving- 
ton  (Md.) 2>?> 

Fiedler  v.  St.  L.,  I.  M.  &  S.  R'y 
Co.  (Mo.) 217 

C,  B.    &   Q.    R.    Co.    V.   Wilgus 
(Neb.)  229 

C,    B.   &  Q.   R.   Co.  V.   Wymore 

(Neb.)  229 

Patton  V.  R'y  Co.  (Tenn.) 59i 


Trestle — injured  on. 

Foley  V.   N.  Y.  C.  &  H.   R.   Co. 

(N.  Y.)  319 

Accidents    to    children;    notes    of 

cases  (Tex.) 621-623 

Pedestrians  injured  on  track;  notes 

of  cases  (Va.) 633-635 

Anderson  v.  C,  M.  &  St.  P.  R'y 

Co.  (Wis.) 653 

"Turntable"  Cases. 

Accidents  to  children;  notes  of 
cases  (Tex.) 621-623 

Collisions  at  crossings;  pedestrians 
injured;  accidents  to  children; 
notes  of  cases  (Wash.) 637-638 

Unloading  Wagon -in- 
jured ON  Track. 

Davies  v.  People's  R'y  Co.  (Mo.)..  212 

Vehicle  — collision  with  Street 

Car. 

Lake  Roland  El.  R'y  Co.  v.  Mc- 

Kewen  (Md.) 10 

Cooke  V.  Bah.  Tr.  Co.  (Md.) n 

Bait.  Tr.  Co.  v.  Appel  (Md.) 17 

White    V.    Worcester    Consol.    St. 

R'y  Co.  (Mass.) 56 
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Vehicle  —  Collision  WITH  Street 
Car  —  continued. 

Notes  of  cases  relating  to  collisions 

between  street  cars  and  vehicles 

(Mass.)  58-59 

Collisions  between  street  cars  and 

vehicles;  notes  of  cases  (Mich.)..  108 
Watson  V.  Minn.  &  St.  P.  R'y  Co. 

(Minn.)  146 

Kennedy   v.   St    P.    City   R'y    Co. 

(Minn.)  154 

Shea    V.     St.     P.     City     R'y     Co. 

(Minn.)  155 

O'Connell  v.  St.  Paul  City  R'y  Co. 

(Minn.)   159 

Collisions  between  trains  and  vehi- 
cles; notes  of  cases  (Mo.) 194-195 

Accidents  on  track  and  at  cross- 
ings; notes  of  cases  (Neb.)..  .235-238 

North  Hudson  County  R'y  Co.  v. 
Isley  (N.  J.) 274 

Collisions  between  trains,  street 
cars  and  vehicles;  notes  of  cases 
(N.  J.) 274-275 

Hennessey  v.  Brooklyn  City  R. 
Co.  (N.  Y.) 295 

Metcalf  V.  Rochester  R'y  Co.  (N. 
Y.)   295 

Connolly  v.  Knickerbocker  Ice  Co. 
(N.  Y.) 305 

Collisions  between  street  cars  and 
wagons;  notes  of  cases  (N.  Y.). . 

400-401 

Pendleton  St.  R.  Co.  v.  Stallman 
(Ohio)  451 

Covington  Transfer  Co.  v.  Kelly 
(Ohio)     461 

St.  Clair  St.  R'y  Co.  v.  Eadie 
(Ohio)  510 

Cincinnati  St.  R'y  Co.  v.  Wright 
(Ohio)  510 

Collisions  at  crossings,  accidents  on 
track,  collision  with  street  cars, 
etc.;  notes  of  cases  (Pa.) 568-578 

Collisions  between  street  cars  and 
wagons;  notes  of  cases  (Pa.).. 

573-574 


Vehicle — Collision  with  Strekt 
Car  —  continued. 

Collisions  between  wagons  and 
street  cars;  notes  of  cases 
(Utah) 627 

Collisions  at  crossings;  notes  of 
cases  (Wash.) 637-638 

Lockwood  V.  Belle  City  St.  R'y 
Co.   (Wis.) 641 

Collisions  between  vehicles  and 
street  cars;  notes  of  cases  (Wis.).. 

656-^57 

Vehicle  —  Collision  with  Train. 

B.   &  O.   R.   Co.  V.  State,   Strunz 

(Md.) I 

Phila.,  W.  &  B.  R.  Co.  v.  Hoge- 

land    (Md.) 3 

State    (Foy)    v.    P.,   W.    &  B.    R. 

Co.    (Md.) 8 

Md.    Cent.    R.     Co.    v.    Neubeur 

(Md.) 9 

Phila.,  W.  &  B.  R.  Co.  v.  Stebbing 

(Md.) 9 

Phila.,  W.   &  B.  R.  Co.  v.  Fronk 

(Md.) 9 

State   (Steever)   v.   Union  R.    Co. 

(Md.) 10 

Western    Md.    R.    Co.    v.    Kehoe 

(Md.) II 

Annapolis  &   Bait  Short  Line  R. 

Co.  V.  Pumphrey  (Md.) 11 

Marks      v.      Fitchburg      R.      Co. 

(Mass.) 39 

Clark    V.    Boston    &   Me.    R.    Co. 

(Mass.) 43 

Conaty  v.  N.  Y.,  N.  H.  &  H.   R. 

Co.  (Mass.) 48 

Notes  of  cases  relating  to  collisions 

between   trains   and    vehicles    at 

crossings  (Mass.) 50-54 

Donnelly  v.  Boston  &  Me.  R.  Co. 

(Mass.) 55 

Matta   V.    C.    &   W.    M.    R'y   Co. 

(Mich.) 91 

Steele    v.    C.    &    G.    T.    R'y    Co. 

(Mich.) 91 

Grand  Rapids,  etc.,  R.  Co.  v.  Mar- 
tin   (Mich.) 95 
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Vehicle  —  Collision  with  Train 
—  continued. 

Phillips  V.  Det.,  G.,  H.  &  M.  R'y 
Co.   (Mich.) 99 

Collisions  between  trains  and  ve- 
hicles; notes  of  cases  (Mich.).. 

102-105 

Crane    v.     Mich.     Cent.     R.     Co. 
(Mich.) 127 

Lillstrom  v.  Northern  Pac.  R.  C#. 
(Minn.) 131 

Newstrom  v.  St.  P.  &  D.  R.  Co. 
(Minn.) 136 

Collisions  between   trains  and  ve- 
hicles; notes  of  cases  (Minn.).. 

141-142 

Judson  V.  Gt.  N.  R'y  Co.  (Minn.)..  171 

Collisions  between  trains  and  ve- 
hicles ;  notes  of  cases  (Miss.) . . .     186 

Rapp  V.  St.  J.  &  I.  R.  Co.  (Mo.)..  190 

Crumpley  v.  H.  &  St.  J.   Ry.   Co. 
(Mo.) 190 

Collisions  between  trains   and  ve- 
hicles; notes  of  cases  (Mo.).  .194-195 

C,    B.    &   Q.    R.    Co.   v.    Putnam 
(Neb.) 233 

Accidents    on   track  and  at  cross- 
ings; notes  of  cases  (Neb.).  .235-238 

Bunting    v.    Cent.    Pac.     R.     Co. 
(Nev.) 241 

Harri-on    v.    Cent.    Pac.    R.    Co. 

(Nev.) 241 

Cohen    v.    Eureka    &    P.    R.    Co. 

(Nev.) 241 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

Penn.  R.  Co.  v.  Righter  (N.  J.) . .  249 
Central  R.  Co.  v.  Moore  (N.  J.) . .  256 
Runyon  v.  Central  R.  Co.  (N.  J.)..  257 
Morris  &  Essex  R.  Co.  v.  Haslan 

(N.   J.) 258 

Bonnell   v.   D.,   L.   &  W.  R.   Co. 

(N.   J.) 258 

N.  Y.,  L.  E.  &  W.  R.  Co.  V.  Stein- 

brenner  (N.  \.) 258 

N.  Y..  L.  E.  &'W.  R.  Co.  V.  Ran- 

del  (N.J.) 268 

Berry  v.  Penn.  R.  Co.  (N.  J.) 269 

Vol.  XII  — 48 


Vehicle  —  Collision  with  Train 

—  conHntud, 
Merkle  v.  N.  Y.,  L.  E.  &  W.  R. 

Co.  (N.  J.) 273 

Schwinge  v.  N.  Y.,  L.  E.  &  W.  R. 

Co.  (N.  J.) 273 

Collisions    between    trains,    street 

cars,  and  vehicles;  notes  of  cases 

(N.  J.) 274-275 

Telfer  v.  Northern  R.  Co.  (N.  J.)..  275 
D.,  L.  &  W.  R.  Co.  V.  Toffey  (N. 

J.) 290 

Penn.  R.  Co.  v.  Matthews  (N.  J.)..  292 
Steves   V.    Oswego    &   S.    R.    Co. 

(N.  Y.) 331 

Dyer  v.  Erie  R'y  Co.  (N.  Y.) 347 

Wilcox  V.  N.   Y.,  L.  E.  &  W.  R. 

Co.  (N.  Y.) 355 

Collisions  between  trains  and  ve- 
hicles; notes  of  cases  (N.  Y.).. 
349-350,  352,  355,  359-360,  361-366 
Hurley  v.  N.  Y.  C.  &  H.  R.  Co. 

(N.  Y.) 366 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Coulter  V.  Gt.  N.  R'y  Co.  (N.  D.)..  417 
Johnson  v.  Gt.  N.  R'y  Co.  (N.  D.)..  418 
C,  C.   &  C.  R.  Co.  V.   Crawford, 

Sipes'  Adm'r  (Ohio) 419 

B.  &    O.    R.    Co.    V.    Whittaker 
(Ohio) 4^ 

C,  C,   C.   &  St.    L.   R'y    Co.   v. 
Schneider   (Ohio) 428 

B.  &    O.    R.    Co.    V.    Whitmore 
(Ohio) 432 

C,  C,  C.  &  I.  R'y  Co.  V.  Elliott 
(Ohio) 485 

Penn.  Co.  v.  Rathgeb  (Ohio) 485 

Wheeling  &  L.  E.  R.  Co.  v.  Suhr- 
wiar   (Ohio) 510 

Penn.  Co.  v.  Moral  (Ohio) 511 

Severy  v.  C,  R.  I.  &  P.  R'y  Co. 

(Okla.) S14 

Boise  V.  A.,  T.  &  S.   F.  R'y  Co. 

(Okla.) 514 

Durbin  v.  Oregon  R'y  &  Nav.  Co. 

(Ore.) 514 

McBride  v.  N.  P.  R.  Co.  (Ore.)..  514 
Blackburn  v.  S.  P.  R.  Co.  (Ore.)..  515 
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Vehicle  —  collision  with  train 
—  continued, 

Longenecker    v.     Penn.     R.    Co. 

(Pa.) 546 

Greenwood  v.  P.,  W.  &  B.  R.  Co. 

(Pa.) 566 

Collisions  at  crossings,  accidents  on 

track,  collisions  with  street  cars, 

etc.;  notes  of  cases  (Pa.) 568-578 

Collisions    between    vehicles    and 

trains;  notes  of  cases  (Pa.).  .569-572 
Prue  V.   N.    Y.,   P.   &  B.   R.   Co. 

(R-  I.) 578 

Wilson  V.  N.  Y.,  N.  H.  &  H.  R. 

Co.  (R.  I.) 578 

Zeigler  v.  N.  E.  R.  Co.  (S.  C). .. .  581 
Collisions    at    crossings;    notes    of 

cases  (S.  C.) 582-583 

R.  R.  Co.  V.  Brigman  (Tenn.) 585 

Collisions  between  trains  and  ve- 
hicles; notes  of  cases  (Tenn.)... 

590-591 
Dillingham,       Rec'r      v.      Parker 

(Tex.) 595 

Collisions    at   crossings;    notes    of 

cases  (Tex.) 598-601 

Internat.    &    G.     N.    R'y    Co.    v. 

Kuehn    (Tex.) 602 

Collisions  between  trains  and  ve- 
hicles; notes  of  cases  (Utah)..  626 
Accidents    to    children;    notes    of 

cases    (Vt.) 629 

Collisions    between    wagons    and 

trains;  notes  of  cases  (Va.).  .635-636 
Collisions  at  crossings;  pedestrians 

injured;    accidents    to    children; 

notes  of  cases  (Wash.) 6z7-6z^ 

Beyel  v.  Newport  News  &  M.  V. 

R.  Co.  (W.  Va.) 638 

Butcher  v.   W.   Va.    &  P.   R.   Co. 

(W.  Va.) 639 

Collisions     between     wagons    and 

trains;  notes  of  cases  (Wis.).  .654-656 
Grand  Trunk  R'y  Co.  v.  Ives  (U. 

S.   Sup.) 659 

D.,  L.  &  W.  R.  Co.  V.  Converse 

(U.   S.   Sup.) 668 

Schofield  v.  C,  M.  &  St.  P.  R'y 

Co.  (U.  S.  Sup.) 683 


Vehicle  — Collision  WITH  Traiw 
—  continued. 

Continental  Imp.  Co.  v.  Stead  (U. 
S.  Sup.) 537 

B.  &  O.  R.  Co.  V.  Griffith  (U.  S. 
Sup.) 587 

Rio  Grande  W.  R'y  Co.  v.  Leak 
(U.  S.  Sup.) 68a 

C,  R.  I.  &  P.  R'y  Co.  v.  Sharp  (U. 

o.   L».   L».  A. ) 69^ 

Northern  Pac.  R.  Co.  v.  Austin  (U. 

S.  C.  C.  A.) 695 

Collisions    at    crossings,    accidents 

on  track,  etc.;  notes  of  cases  (U. 

S.  C.  C.  and  U.  S.  C.  C.  A.).  .700-701 

Vehicle  —  Run  Over  by. 

Smith  V.  O'Connor  (Pa.) 521 

Robinson  v.  Cone  (Vt.) 628 

Thompson  v.  Nat.  Exp.  Co.  (Vt.)..  629 
Run    over    by    vehicles;    notes    of 
cases  (Va.) 535 

Vehicle  —  Struck  by. 

Murphy  v.  Armstrong  Transfer  Co. 
(Mass.) 67 

Notes  of  cases  relating  to  accidents 
to  persons  crossing  street  being 
struck  or  run  over  by  vehicles 
and  teams  (Mass.) 69 

N.  J.  Express  Co.  v.  Nichols  (N. 

J) 243 

Hartfield  v.  Roper  (N.  Y.) 293 

Elze  V.  Baumann  (N.  Y.) 295 

Connolly     v.     Knickerbocker    Ice 

Co.  (N.  Y.) 305 

Children   run   over   or  injured   by 

wagons;  notes  of  cases  (N.  Y.).. 

305-306^ 
Pedestrians  run   over  by  wagons; 

notes  of  cases  (N.  Y.) 399-40a 

Baker  v.  Pendergast  (Ohio) 44a 

Accidents  on  street-car  track;  notes 

of  cases  (Pa.) 577 

Lee  V.  Union  R.  Co.  (R.  I.) 580 


Table  of  Cases  Classified, 
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Vehicle  Damaged  — col- 

LISION. 

Annapolis  &  Bait  Short  Line  R. 
Co.  V.  Pumphrcy  (Md.) ii 

Cooke  V.  Bait.  Tr.  Co.   (Md.) ii 

Collisions  between  trains  and  ve- 
hicles; notes  of  cases  (Mich.).. 

102-105 

Tyler  v.  Nelson  (Mich.) 121 

Merkle  v.  N.  Y.,  L.  E.  &  W.  R. 
Co.  (N.J.) 2^Z 

Schwinge  v.  N.  Y.,  L.  E.  &  W.  R. 
Co.  (N.  J.) 273 

Collisions  between  trains,  street 
cars,  and  vehicles;  notes  of  cases 
(N.   J.) 274-275 

D.,  L.  &  W.  R.  Co.  V.  Toffey  (N. 

J.) 290 

Penn.  R.  Co.  v.  Matthews  (N.  J.)..  292 
Collisions    between    vehicles    and 

trains;  notes  of  cases  (Pa.).  .569-572 
Collisions  between  street  cars  and 

wagons;  notes  of  cases  (Pa.).. 

573-574 
K.  R.  Co.  V.  Brigman  (Tenn.)...  585 
Collisions   at   crossings;    notes    of 

cases  (Tex.) 59&-^i 

Internat.    &    G.    N.    R'y    Co.    v. 

Kuehn    (Tex.) 602 

Collisions    between     wagons    and 

trains;  notes  of  cases  (Wis.).  .654-656 
Rio  Grande  W.  R'y   Co.  v.   Leak 

(U.  S.   Sup.) 688 

Vehicle   Damaged --De. 

FECTivE  Track. 

Defective  crossing  and  track;  notes 
of  cases  (Tex.) 600-601 

Vehicles  —  collision  between. 
Randolph  v.  O'Riordon  (Mass.)..     59 

Tyler  v.    Nelson   (Mich.) 121 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  H.) 241-242 

Drake  v.  Mount  (N.  J.) 289 

Collisions  between  wagons;  notes 

of  cases  (N.  Y.) 400 

Loeser  v.  Humphrey  (Ohio) 487 

Collisions  between  wagons;  notes 

of  cases  (Wis.) 657 


Wagon*    See  Vehicle. 

Wallcing  Along  and  on 
Steam  and  Street 
Railroad  Tracic  — in- 

JURED  WHILE. 

B.  &  O.  R.  Co.  v.  State,  Allison 

(Md.) 27 

State  (Ricketts)  v.  B.  &  O.  R.  Co. 

(Md.) 28 

State  (Barnard)  v.  P.,  W.  &  B.  R. 

Co.   (Md.) 28 

Notes  of  cases  relating  to  pedes- 
trians injured  or  killed  on  track 

or  at  crossings   (Mass.) 75-8o 

Notes  of  cases  relating  to  accidents 

to   children   at  crossings   or   on 

track  (Mass.) 88-89 

Pedestrians  injured  while  crossing 

steam  and  street-railroad  tracks; 

notes  of  cases  (Mich.) 116-118 

Boyer  v.   St.    Paul   City   R'y    Co. 

(Minn.) 169 

Persons  on  track  struck  by  train; 

notes  of  cases  (Miss.) 184-185 

Persons  injured  on  track;  notes  of 

cases  (Mo.) 204-205,  212 

Fiedler  v.  St.  L.,  I.  M.  &  S.  R'y 

Co.   (Mo.) 217 

Children  injured  on  track;  notes  of 

cases    (Mo.) 225-227 

Accidents  on  track  and  at  cross- 
ings; notes  of  cases  (Neb.).  .235-238 
Children    injured;    notes   of    cases 

(Neb.)   239-240 

Sol  en  v.  Va.  &  T.  R.  Co.  (Nev.). .  240 
Candelaria  v.  Atch.,  T.  &  S.  F.  R'y 

Co.  (N.  Mex.) 293 

Foley  v.  N.  Y.  C.  &  H.  R.  R.  Co. 

(N.  Y.) 319 

Button  v.    Hudson   River   R.    Co. 

(N.  Y.) 3^ 

Accidents  at  crossings  or  on  track; 

notes  of  cases  (N.  C.) 409-413 

Meredith  v.   R.  &  D.  R.  Co.   (N. 

C.) 414 

Cogswell  V.  Oregon  &  Cal.  R.  Co. 

(Ore.) 515 
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Walking  Alone  and  on 
Steam  and  Street- 
Rail  road  Track  — In- 
jured WHILE  —  continued. 

Beck     V.      Vancouver     R'y      Co. 

(Ore.) 515 

Moore  v.  Penn.  R.  Co.  (Pa.) 544 

Pedestrians    injured    at    crossings 

and    on    track;    notes    of    cases 

(Pa.)    575-576 

Accidents  on  street-car  track;  notes 

of  cases  (Pa.) 577 

O'Donnell    v.    P.    &    W.    R.    Co. 

(R.  I.) 578-579 

Patton  V.  R'y  Co.  (Tenn.) 591 

Persons  injured  on  track;  notes  of 

cases  (Tenn.) 592-594 

Pedestrians  injured  at  crossings  or 

on  track;  notes  of  cases  (Tex.).. 

623-625 
Pedestrians  injured  on  track;  notes 

of  cases  (Va.) 633-635 

Nuzum  V.  Pitts.,  C.  &  St.  L.  R'y 

Co.  (W.  Va.) 639 

Raines  v.   C.   &  O.   R'y   Co.   (W. 

Va.) 639 

Accidents    at    crossings    and    on 

track;  notes  of  cases  (Wis.).  .650-652 


Walking  Along  and  on 
Steam  and  Street 
Railroad  Track— i^^- 

JURED  WHILE — Continued. 

Anderson  v.  C,  M.   &  St  P.  RV 

Co.  (Wis.) 653 

Tex.  &  Pac.  R'y  Co.  v.  Cody  (U. 

S.  Sup.) 688 

Collisions    at   crossings;    accidents 

on  track;  notes  of  cases   (U.  S. 

C.  C.  and  U.  S.  C.  C.  A.). ..  .700-701 

Walking  Near  Track- 

Injured  while. 

Howser  v.   Cumberland    &   P.    R. 
Co.   (Md.) 28 

Water — falling  into. 

Morrissey  v.  P.  &  W.  R.  Co.  (R. 
I.) 580 

Wharf — Injured  on. 

Malloy  V.  Staten  Island  R.  T.  Co. 

(N.  Y.) 389 

Inland   &   Seaboard  Coasting  Co. 

V.  Tolson  (U.  S.  Sup.) 681 


INDEX. 


ABATEMENT. 

plea  in  abatement  cannot  be  pleaded 
at  same  time  with  plea  in  bar. . . 

Tenn.  585 

ACCIDENT. 

where  collision  between  train  and 
vehicle  was  result  of  accident, 
without  negligence  on  part  of 
servants,  railroad  not  liable. .  S.  C.  581 

ACTION. 

notwithstanding  previous  negli- 
gence of  plaintiff,  if,  at  time  of  in- 
jury, same  could  have  been 
avoided  by  reasonable  care  on 
part  of  defendant,  an  action  will 
lie  for  damages N.  C.  401 

the  doctrine  in  Herring  v.  R.  R. 
Co.  overruled N.  C.  401 

statutory  right  of  recovery  in  ac- 
tions for  negligent  killing  of  per- 
sons and  interest  of  the  benefi- 
ciaries   Ohio,  508 

plaintiff  not  precluded  from  recov- 
ery against  one  joint  tortfeasor 
by  showing  that  others  have 
borne  a  share  in  it Pa.  517 

person  and  property  injured  in 
same  accident;  whether  separate 

causes  of  action  arise,  query 

Tenn.  585 

note  on  right  to  bring  separate 
causes  of  action  for  injuries  to 
person  and  property  arising  out 
of  same  accident 585-586 

AFFIRMANCE. 

under  the  statutes  the  supreme 
court  may  reverse  or  affirm  judg- 
ment of  circuit  court  or  give  such 
judgment    as    it    may    consider 


AFFI RM  ANCE  —  conHnued. 

should  have  been  given,  and  may 
reverse  judgment  as  to  one  of 
two  defendants  and  affirm  same 
as  to  other  defendant Mo.  188 

AGENT. 

where  railroad  company's  agents 
attached  plaintiff's  freight  car  to 
passenger  train,  contrary  to  rules, 
plaintiff  agreeing  to  run  all  risks, 
the  company  could  not  repudiate 
acts  of  agents  to  free  themselves 
from  liability  for  negligence,  on 
ground  of  want  of  power  in 
agents Pa.  556 

when  railway  company  liable  for 
unauthorized  act  of  employee... 

Tex.  595 

AISLE  OF  CAR. 
passenger  standing  in  aisle  of  car 
injured  in  collision Mass.    34 

ANIMALS. 

collision    with    animals    on    track; 

notes  of  Minnesota  cases 142 

animals  injured  or  killed  on  track; 

notes  of  Mississippi  cases 187 

;  notes  of  Missouri  cases.  ..227-228 

;  notes  of  Montana  cases 229 

animal  killed  on  track Nev.  241 

animals  injured  or  killed  on  track; 

notes  of  New  Jersey  cases 292 

animal  on  track  run  over  by  train.. 

N.  Mex.  292 
animals  injured  or  killed  on  track;  " 

notes  of  North  Carolina  cases. . 

413-414 
horse  frightened  by  noise  of  train 

running  on  track  and  struck  by 

train N.  C  417 

[767] 
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A  N I M  A  LS  —  continued, 

horses  injured  or  killed  at  crossings 

.  or  on  track N.  D.  418 

killed  or  injured  on  track;  notes  of 

Ohio  cases 513 

;  notes  of  Oklahoma  cases.  .513-514 

;  notes  of  Oregon  cases 517 

animal  killed  on  track R.  I.  581 

animals  injured  or  killed  on  track; 

notes  of  South  Carolina  cases. .. 

583-584 
;  notes  of  South  Dakota  cases..  585 

;  notes  of  Tennessee  cases... 

594-595 
notes  of  Texas  cases 601 

notes  of  Utah  cases 627-628 

notes  of  Vermont  cases 631 

notes  of  Virginia  cases 637 

notes  of  Washington  cases. . .  638 
notes  of  West  Virginia  cases..  641 

;  notes  of  Wisconsin  cases 659 

animal    killed   on   track;   statutory 

action Wyo.  659 

statute  rendering  railway  company 
liable,  in  absence  of  negligence,  for 
killing  of  live  stock,  unconstitu- 
tional to  that  extent Wyo.  659 

ASLEEP  ON  TRACK. 

accidents  to  children  on  track; 
notes  of  Mississippi  cases. ..  .186-187 

person  lying  on  track  run  over  and 
killed  by  train;  question  of  negli- 
gence for  jury N.  C.  401,  405,  406 

duty  of  engineer  of  train  when  dis- 
covering person  on  track.. N.  C.  401 

person  asleep  on  track  run  over 
and  killed  by  train S.  C.  583 

intoxicated   persons   on   track  run 

over  and  killed  by  trains 

Tenn.  592-593 

accidents  to  persons  lying  on 
track Tex.  625 

children  asleep  on  track  run  over 
and  killed  by  train Va.  632-633 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Vir- 
ginia cases 633-635 

ASSISTING  EMPLOYEE, 
child  boarding  engine  tender  at  re- 


ASSISTING  EMPLOYEE  — r^Aifi^rf. 
quest  of  fireman   run   over  and 
killed;  railroad  not  liable,  the  act 
of  fireman  not  being  within  scope 
of  employment ^ Pa.  524 

ASSUMPTION  OF  RISK. 

girl  passing  between  freight  cars 
standing  on  track  near  station 
killed  by  cars  coming  together. . 

Mass.    88 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing injured  by  sudden  backing  of 
train,  guilty  of  contributory  neg- 
ligence  Minn.  163 

person  injured  while  attempting  to 
pass  between  cars  which  had 
been  standing  at  street  crossing 
longer  than  permitted  by  city 
ordinance;  contributory  negli- 
gence   Mo.  195 

trespasser  walking  along  track 
struck  by  train N.  Mex.  293 

BACKING  ENGINE. 

person  run  over  by  engine  running 
backward  in  switching  yard;  con- 
tributory negligence 

U.  S.  C.  C.  A.  698 

BACKING  TRAIN. 

child  of  tender  years,  wandering 
onto  railroad  track,  killed  by 
train  of  freight  cars  which  was 
being  slowly  backed  at  private 
crossing  which  was  in  common 
use Mich.   128 

accidents  to  children  on  track; 
notes  of  Michigan  cases 130-131 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing, injured  by  sudden  backing  of 
train,  guilty  of  contributory  neg- 
ligence  Minn.  163 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Minne- 
sota cases 168-169 

person  struck  by  freight  train  back- 
ing at  crossing Mo.  207 
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BACKING  TRAIN  — fii«/i««^i/. 

boy  run  over  by  train  running  back- 
wards at  crossing Mo.  222 

pedestrians  injured  or  killed  on* 
steam-railroad  tracks;  notes  of 
New  York  cases 394-399 

child  climbing  over  cars  at  cross- 
ing which  had  been  standing 
there  for  some  time  injured  by 
sudden  backing  of  train Ohio,  505 

BACKING  WAGON. 

person  on  sidewalk  injured  by 
wagon  which  was  being  backed 
on  sidewalk N.  J.  243 

BELL.    See  also,  Signal. 

^statutory  requirement  as  to  putting 
up  notices  at  crossings  and  ring- 
ing bell  or  sounding  whistle  of 
engine  when  passing  over  same. . 

Mass.  so,  79,  80,    89 

duty  to  signal  by  bell  or  whistle  at 
crossing Minn.  142,  143,  168,  171 

statutory  requirement  to  ring  bell 
or  sound  whistle  at  crossing.... 

Mo.  190,  207,  217,  222 

statutory  requirement  as  to  signals 
at  crossings.  .N.  Y.  309,  331,  347, 

355»  358,  Z(!^ 

duty  to  signal  at  crossing R.  I.  578 

ringing  of  bell  of  locomotive  not 
required  at  place  other  than 
crossing R.  I.  57^ 

statutory  duty  to  ring  bell  on  ap- 
proaching crossing Tenn.  591 

statutory  requirement  as  to  signals 
at  crossing Utah,  626 

statutory  duty  to  signal  by  bell  or 
whistle  at  crossing.  ..W.  Va.  638,  640 

-duty  of  railroad  company  to  signal 
at  crossing U.  S.  Sup.  684 

BICYCLE. 

horse  frightened  by  bicycle  on 
highway,  running  away  and  dam- 
aging vehicle Minn.  181 

person  driving  horse  on  highway 
has  no  rights  superior  to  those  of 
person  riding  on  bicycle  thereon.. 

Minn.  181 


BICYCLE  —  conHnued. 

a  bicycle  is  a  vehicle  and  riding 
thereon  on  public  highway  is  not 
unlawful Minn.  181 

BOARDING. 

child  boarding  engine  tender  at  re- 
quest of  fireman  run  over  and 
killed;  railroad  not  liable,  the  act 
of  fireman  not  being  within  scope 
of    employment Pa.  524. . 

BRIDGE. 

horse  frightened  by  noise  of  train, 
running  away  and  upsetting  car- 
riage over  bank  of  railroad 
bridge Mass.    40 

BURDEN  OF  PROOF. 

injured  party  not  bound,  as  part  of 
his  case,  to  show  affirmatively 
that  injury  was  not  occasioned  by 
or  contributed  to  by  any  negli- 
gence on  his  part N.  J.  243 

burden  of  proof  on  questions  of 
negligence  and  contributory  neg- 
ligence  N.  Y.  368 

in  action  for  damages  for  injuries 
sustained  in  collision  at  crossing 
it  must  be  shown  that  violation 
of  statute  regulating  running  of 
street  cars  at  crossings  was  direct 
cause  of  injury Ohio,  442 

CABLE  CAR. 

collision  between  cable  car  and 
wagon;  contributory  negligence 
of  driver  of  latter Minn.  159 

CARRIER  OF  PASSENGERS. 

negligence  of  carrier  not  imputable 
to  passenger  who  was  injured  in 
collision  between  street  car  and 
wagon  Ohio,  461 

carrier  cannot  contract  with  pas- 
senger to  exempt  itself  from  lia- 
bility for  gross  negligence Pa.  548 

CARS    AT    CROSSING.      See    also. 

Train  at  Crossing. 
accidents     to     children;     notes    of 
Maryland  cases Md.    ^ 


762 


American  Negligence  Cases. 


COLLISION  —  continued, 
train  damaged  in  collision  with  an- 
other train Minn.  i6i 

passengers  injured  in  collision  be- 
tween  trains Minn.   162 

boy  killed  in  collision  with  train 
while  driving  across  track  at 
crossing;  failure  to  look  for 
train   Minn.  171 

accidents  at  crossings,  collisions, 
persons  injured  or  killed  on 
track:  notes  of  cases. .  .Miss.  183-187 

person  killed  in  collision  with  train 
at  crossing Mo.  190 

between  trains  and  vehicles  at 
crossings;  notes  of  Missouri 
cases    194-195 

passenger  injured  in  collision  be- 
tween street  cars Mont.  229 

person  killed  in  collision  between 
trains  while  crossing  track  on 
private  grounds  between  tracks 
and  side  track,  the  roadway  at 
crossing  being  obstructed  by 
train   Neb.  229 

person  operating  grading  ma- 
chine injured  in  collision  of  train 
with  machine  and  horses  at  cross- 
ing; failure  to  signal Neb.  233 

accidents  at  crossings  and  on  track; 
notes  of  Nebraska  cases 235-238 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Ne- 
vada cases 241 

accidents  at  crossings  or  on  track; 
notes  of  New  Hampshire  cases. . 

241-242 

persons  riding  in  carriage  driven 
by  plain tiflF's  servant  injured  in 
collision  with  train  at  crossing, 
due  to  negligence  of  driver  of 
carriage;  failure  to  look  and  listen 
for  train N.  J.  249 

between  train  and  wagon  at  cross- 
ing: railroad  liable N.  J.  256 

contributory  negligence  of  persons 
driving  across  track  and  injured 
in  collision  with  train  at  cross- 
ing  N.  J.  257-258 


I  COLLISION  —  conHnued, 


person  riding  in  vehicle  driven  by 
servant  of  owner  injured  in  col- 
lision with  train,  at  crossing; 
negligence  of  driver  not  imputa- 
ble to  person  riding  in  vehicle.. 

N.  J.  258 

between  train  and  wagon  at  cross- 
ing; misunderstanding  as  to  flag- 
man's act  not  imputable  to  plain- 
tiflF  as  negligence N.  J.  268 

between  vehicle  and  train  at  cross- 
ing; erroneous  nonsuit,  as  ques- 
tion of  negligence  was  for  jury. . 

N.  J.  269 

nonsuit  properly  granted  in  action 
for  injuries  to  person  and  wagon 
caused  by  collision  with  train  at 
crossing N.  J.  273 

reciprocal  rights  and  duties  of 
street  cars  and  vehicles N.  J.  274 

at  crossings  and  between  vehicles 
and  street  cars;  notes  of  New 
Jersey  cases 274-275 

children  killed  while  crossing  track 
in  wagon  at  crossing N.  J.  275 

passenger  on  street  car  injured  in 
collision  between  train  and  street 
car  at  crossing  may  maintain 
joint  action  against  both  railroad 
companies N.    J.  285 

between  vehicles  on  highway.. N.  J.  289 

vehicles  damaged  in  collision  with 
train N.  J.  290,  292 

boy  riding  on  rear  platform  of 
street  car  injured  in  collision  of 
street  car  with  ice  wagon.. N.  Y.  305 

with  train  while  driving  across 
railroad  track;  failure  to  look  for 
approaching  train  at  crossing... 

N.  Y.  331 

person  riding  in  wagon  injured  in 
collision  at  crossing;  negligence 
of  driver  not  imputable  to  injured 
party N.  Y.  347,  352,  360 

person  jumping  from  wagon  to 
avoid  collision,  even  if  he  made 
a  mistake,,  not  guilty  of  negli- 
gence preventing  recovery.. N.  Y.  347 
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COLLISION-  conHnued. 

person  driving  omnibus  injured  in 
collision  with  train  at  street 
crossing N.  Y.  355 

between  vehicles  and  trains  at 
crossings;  notes  of  New  York 
cases  348-350,  361-364 

persons  injured  in  collisions  while 
riding  in  vehicles;  question  of 
imputed  negligence;  notes  of 
New  York  cases 364-365 

person  driving  vehicle  struck  and 
killed  by  train  at  street  crossing.. 

N.  Y.  z(^ 

between  vehicles  on  highway;  notes 
of  New  York  cases 400 

between  street  cars  and  wagons; 
notes  of  New  York  cases. ..  .400-401 

at  crossings  and  persons  injured  on 
track;  notes  of  North  Carolina 
cases 410-413 

person  driving  struck  by  train  at 
street   crossing N.    C.  417 

between  wagon  and  train  at  cross- 
ing  N.  D.  418 

between  vehicle  and  train  at  cross- 
ing and  persons  in  vehicle  killed.. 

Ohio,  419 

person  driving  across  track  at  a 
trot,  the  gates  at  crossing  being 
open,  not  negligent Ohio,  428 

between    street    car    and    train    at 

.  crossing  and  passenger  on  street 
car   killed Ohio,   442 

in  action  for  damages  for  injuries 
sustained  in  collision  at  crossing 
it  must  be  shown  that  violation 
of  statute  regulating  running  of 
street  cars  at  crossings  was  di- 
rect cause  of  injury Ohio,  442 

person  driving  killed  in  collision 
between  wagon  and  street  car; 
erroneous  instruction  on  ques- 
tion  of  negligence   of  parties... 

Ohio,  451 

negligence  of  carrier  not  imputa- 
ble to  passenger  who  was  injured 
in  collision  between  street  car 
and  wagon Ohio,  461 


COLLISION  —  continued. 

deaf  person  crossing  track  struck 
by  train Ohio,  467 

horse  attached  to  wagon  running 
away  and  colliding  with  wagon 
of  plaintiff,  inflicting  personal  in- 
juries     Ohio,  487 

girl  riding  in  wagon  with  her  father 
injured  in  collision  with  street 
car;  negligence  of  father  not  im- 
putable to  child Ohio,  510 

boy  riding  on  rear  of  wagon  killed 
in  collision  with  street  car; 
driver's  negligence  not  imputable 
to  boy Ohio,  510 

accidents  at  crossings,  horses 
frightened,  persons  injured  by 
trains  and  street  cars,  etc.; 
notes  of  Ohio  cases 5^1-513 

between  trains  and  vehicles  at 
crossings;  notes  of  Oklahoma 
cases 514 

between  vehicles  and  trains  at 
crossings;  notes  of  Oregon 
cases    514-515 

caused  by  mutual  negligence. .  .Pa.  523 

boy  driving  across  track  at  grade 
crossing  killed  by  train;  failure 
to  signal  question  for  jury 546 

drover  in  charge  of  stock  killed  in 
collision  between  trains Pa.  548 

freight  car  attached  to  train  de- 
railed by  collision  of  train  with 
cow  on  track Pa.  556 

fireman  on  hose  cart  struck  by 
train  at  crossing;  failure  to  stop, 
look,  and  listen;  railroad  not  lia- 
ble     Pa.   566 

between  vehicles  and  trains  at 
crossings;  notes  of  Pennsylvania 
cases   569-572 

between  vehicles  and  street  cars; 
notes  of  Pennsylvania  cases.  .573-575 

person  driving  killed  in  collision 
with  train  at  crossing R.  I.  578 

person  riding  in  sleigh  killed  in  col- 
lision at  crossing R.  I.  578 

where  collision  between  train  and 
vehicle    was    result    of    accident, 
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COLLISION  —  continued, 

without    negligence    on    part    of 

servants,  railroad  not  liable. .S.  C.  581 
accidents    at    crossings,    collisions 

and  injuries  to  persons  on  track; 

notes  of  South  Carolina  cases. . 

582-583 

between  train  and  vehicle  at  cross- 
ing; injuries  to  person  and  prop- 
erty   Tenn.  585 

between  train  and  vehicle  at  cross- 
ing   Tenn.  590-591 

between  vehicles  and  street  cars... 

Tenn.  591 

person  driving  across  track  struck 
and  injured  in  collision  with  train 
at  crossing,  the  train  being 
started  by  a  brakeman Tex.  595 

between  vehicles  and  trains  at 
crossings;  notes  of  Texas  cases. . 

598-601 

person   fatally  injured  in   collision 
with   train   while   driving   across  . 
track  at  crossing Tex.  602 

between  vehicles  and  trains  at 
crossings;  notes  of  Utah  cases..  626 

between  trains  and  vehicles  at 
crossings;  notes  of  Virginia 
cases    635-636 

at  crossings;  collisions  between 
wagon  and  street  car;  notes  of 
Washington  cases 637 

between  wagon  and  train  at  cross- 
ing frightening  horse  and  vehicle 
upset W.  Va.  638 

person  riding  in  wagon  driven  by 
his  father  injured  in  collision 
with  street  car,  guilty  of  contrib- 
utory negligence  in  not  looking 
for  approaching  car Wis.  641 

between  wagons  and  trains  at 
crossings;  notes  of  Wisconsin 
cases    654-656 

between'  vehicles  and  street  cars; 
notes  of  Wisconsin   cases. ..  .656-657 

person  driving  buggy  struck  and 
killed  by  train  running  at  rapid 
rate  of  speed  at  city  crossing... 

U.  S.  Sup.  659 


COLLISION  —  continued, 

between  train  and  sleigh  at  cross- 
ing; contributory  negligence 

U.  S.  Sup.  683 

passenger  injured  in  collision  be- 
tween trains U.  S.  Sup.  686 

between  trains  and  vehicles  at 
crossings;  U.  S.  Sup.  Ct.  cases.. 

687-688 

between  wagon  and  train  at  cross- 

accidents  at  crossings  or  on  track; 
notes  of  U.  S.  C.  C.  and  U.  S. 
C.  C.  A.  cases 700-701 

COMPARATIVE  NEGLIGENCE. 

doctrine  does  not  prevail  in  Mich- 
igan   Mich.  102 

the  Missouri  supreme  court  does 
not  recognize  doctrine Mo.  212 

if  injury  was  contributed  to  by 
plaintiflF's  negligence,  but  for 
which  he  would  not  have  been 
injured  from  defendant's  negli- 
gence, the  comparative  degrees 
of  the  negligence  of  the  parties 
is  immaterial N.  J.  243,  249 

doctrine  repudiated  in  Tennessee.. 

Tenn.  591 

CONSTITUTIONAL  LAW. 

statute  rendering  railway  company 
liable,  in  absence  of  negligence, 
for  killing  of  live  stock,  unconsti- 
tutional to  that  extent Wyo.  659 

CONTRACT. 

carrier  cannot  contract  with  pas- 
senger to  exempt  itself  from  lia- 
bility for  gross  negligence. .  .Pa.  548 

CONTRIBUTION. 

all  torts  by  several  persons  are  joint 
or  several  at  the  election  of  in- 
jured party,  but  there  is  no  con- 
tribution among  tortfeasors ..  Pa.  517 

CONTRIBUTORY  NEGLIGENCE, 
attempting  to  cross  track  without 
stopping  to  look  for  train..  Md.  15,  16 


Index. 


766 


CONTRIBUTORY      NEGLIGENCE  — 

continued. 

person  killed  while  crossing  track 
at  crossing;  failure   to  look  and 
.  listen  for  train Md.    2^ 

notes  of  Maryland  cases  relating  to 
accidents  to  pedestrians  at  cross- 
ings or  on  track Md.  24-28 

person  starting  to  drive  across 
track  on  raising  of  gates,  having 
looked  for  approaching  train  and 
another  team  having  passed  in 
safety,  not,  as  matter  of  law,  neg- 
ligent     Mass.     48 

where  accident  was  caused  by  neg- 
ligence of  driver  of  vehicle  owned 
by  other  defendants,  it  is  no  de- 
fense by  latter  that  negligence  of 
driver  of  carriage  in  which  plain- 
tiff was  riding  contributed  to  in- 
jury  Mass.    59 

person  hurrying  across  track,  with- 
out looking  for  approaching 
train,  falling  and  run  over  by 
locomotive  at  grade  crossing. . . 

Mass.     70 

girl  passing  between  freight  cars 
standing  on  track  near  station 
killed  by  cars  coming  together; 
assumption  of  risk Mass.    88 

driving  across  track,  failing  to  look 
for  approaching  train,  and  struck 
and  killed  by  train  at  crossing. . 

Mich.    91 

neglect  of  railroad  company  to  give 
signal  at  crossing  does  not  ex- 
cuse contributory  negligence  of 
traveler    Mich.     91 

deaf  pc-son  driving  across  track 
struck  by  train  at  crossing.. Mich.    99 

collisions  at  crossings  between 
trains  and  vehicles;  notes  of 
Michigan  cases 102-105 

doctrine  of  comparative  negligence 
does  not  prevail Mich.  102 

when  contributory  negligence  of 
persons  on  track  question  for 
jury;   authorities  reviewed.. Mich.  112 

pedestrians  injured  or  killed  while 


CONTRIBUTORY      NEGLIGENCE  — 
continued, 

crossing  railroad  track;  notes  of 
Michigan  cases 116-118 

person  failing  to  exercise  due  care 
while  attempting  to  pass  another 
driving  on  highway  not  pre- 
cluded from  recovery  of  damages 
for  injury  to  property  where  con- 
duct of  person  causing  injury  was 
wanton,  wilful  or  reckless.  .Mich.  I2i 

horse  frightened  by  noise  of  train 
approaching  crossing  and  person 
riding  injured;  failure  to  look  for 
approaching  train Minn.   143 

person  driving  vehicle,  seeing 
street  car  at  such  a  distance  from 
street  crossing  that  he  can  ap- 
parently make  the  crossing  in 
safety,  not  negligent  per  se  to  at- 
tempt to  cross  without  looking 
second  time  at  the  car Minn.  146 

collision  between  cable  car  and 
wagon;  contributory  negligence 
of  driver  of  latter Minn.  159 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing injured  by  sudden  backing  of 
train    Minn.   163 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Min- 
nesota cases 168-169 

person,  after  leaving  street  car  on 
dark  and  stormy  evening,  cross- 
ing track  with  umbrella  raised, 
struck  by  street  car  coming  from 
opposite  direction;  contributory 
negligence  for  jury  to  pass  upon.. 

Minn.  169 

boy  killed  in  collision  with  train 
while  driving  across  track  at 
crossing;  failure  to  look  for 
train   Minn.   171 

failure  to  give  signals  at  crossing 
does  not  excuse  contributory 
negligence    Minn.   171 

negligence  of  parent  having  care  of 
infant  child  turn  sui  juris  which 
contributes,  with  negligence  of  a 
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CONTRIBUTORY      NEGLIGENCE  — 

continued. 

third  person,  to  produce  injury  to 
the  child,  bars  recovery  by  latter; 
negligence  of  parent  being,  in 
law,  imputed  to  the  infant.. Minn.  171 

note  on  contributory  negligence  in 
crossing  railroad  track 177-178 

in  traveler  to  cross  track  without 
exercising  his  faculties  to  ascer- 
tain if  there  is  danger Miss.  184 

where  there  was  evidence  tending 
to  show  contributory  negligence, 
error  to  charge  that  "  the  law 
presumes  deceased  did  exercise 
ordinary  care  " Mo.  190,  194 

person  injured  while  attempting  to 
pass  between  cars  which  had 
been  standing  at  street  crossing 
longer  than  permitted  by  city 
ordinance   Mo.   195 

injured  person,  although  unlawfully 
at  crossing  and  guilty  of  con- 
tributory negligence,  may  recover 
against  railroad  company  where 
injury  might  have  been  avoided 
by  ordinary  care  on  latter's  part.. 

Mo.  198 

pedestrians  injured  on  railroad 
track;  notes  of  Missouri  cases... 

204-205,  212 

deaf  person  injured  while  walk- 
ing on  track Mo.  204 

struck  by  street  car  while  unloading 
wagon  near  track Mo.  212 

the  Missouri  supreme  court  does 
not  recognize  doctrine  of  com- 
parative negligence Mo.  212 

cases  in  which  recovery  denied  on 
ground  of  contributory  negli- 
gence   Mo.  213 

when  question  for  jury Neb.  229 

instructions  on  negligence  and  con- 
tributory negligence Neb.  233 

injured  party  not  bound,  as  part  of 
his  case,  to  show  affirmatively 
that  injury  was  not  occasioned  by 
or  contributed  to  by  any  negli- 
gence on  his  part N.  J.  243 


CONTRIBUTORY      NEGLIGENCE  — 
continued. 

if  it  appears  from  plaintiflTs  evi- 
dence that  his  own  negligence 
contributed  to  the  injury  for 
which  he  sues,  it  is  duty  of  court 
to  nonsuit N.  J.  243,  249,  269 

if  injury  was  contributed  to  by 
plaintiff's  negligence,  but  for 
which  he  would  not  have  been  in- 
jured from  defendant's  negli- 
gence, the  comparative  degrees  of 
the  negligence  of  the  parties  is 
immaterial N.  J.  243,  249 

persons  riding  in  carriage  driven 
by  plaintiffs  servant  injured  in 
collision  with  train  at  crossing, 
due  to  negligence  of  driver  of 
carriage;  failure  to  look  and  lis- 
ten for  train N.  J.  249 

failure  of  railroad  company  to  give 
statutory  signal  at  crossing  does 
not  excuse  contributory  negli- 
gence of  traveler N.  J.  249 

persons  driving  across  track  and 
injured  in  collision  with  train  at 
crossing N.  J.  257-258 

the  negligence  of  driver  of  vehicle 
hired  by  injured  party  cannot, 
without  some  co-operating  neg- 
ligence on  his  part,  be  imputed  to 
the  passenger  in  virtue  of  simple 
act  of  hiring N.  J.  258 

collision  between  vehicle  and  train 
at  crossing:  erroneous  nonsuit, 
as  question  of  negligence  was  for 
jury N.   J.   269 

absence  or  negligence  of  flagman 
does  not  excuse  traveler  from 
duty  of  looking  and  listening  for 
trains  at  crossing N.  J.  269 

nonsuit  properly  granted  in  action 
for  injuries  to  person  and  wagon 
caused  by  collision  with  train  at 
crossing N.  J.  27Z 

boy  playing  in  street  run  over  by 
street  car N.  J.  284 

person    crossing    track    failing    to 
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CONTRIBUTORY      NEGLIGENCE  — 
continued, 

look  for  approaching  train  struck 
by  train N.  J.  288 

trespasser  walking  along  track 
struck  by  train N.  Mex.  293 

violation  of  statute  prohibiting  chil- 
dren, not  passengers,  riding  on 
street-car  platforms  does  not,  for 
all  purposes,  establish  contribu- 
tory negligence,  especially  where 
child  was  on  platform  by  con- 
ductor's invitation N.  Y.  305 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad  track; 
nonsuit  reversed,  the  question  of 
contributory  negligence  of  parent 
being  for  jury N.  Y.  314 

child  of  tender  years  walking  on 
trestle,  falling  down  and  killed 
by  train;  nonsuit  affirmed  on  con- 
tributorv  negligence  of  par  nt. . 

N.  Y.  319 

note  on  contributory  negligence  of 
infants 322 

girl  playing  on  street  running 
across  track  in  rear  of  street  car 
and  killed  by  another  car;  rail- 
road not  liable N.  Y.  322 

collision  with  train  while  driving 
across  railroad  track,  failur  to 
look  for  approaching  train  at 
crossing N.  Y.  331 

failure  to  signal  does  not  excuse 
contributory  negligence. .  .N.   Y.  331 

person  riding  in  wagon  injured  in 
collision  at  crossing;  negligence 
of  driver  not  imputable  to  in- 
jured party N.  Y.  347,  352,  360 

person  jumping  from  wagon  to 
avoid  collision,  even  if  he  made 
a  mistake,  not  guilty  of  negli- 
gence preventing  recovery..  N.  Y.  347 

nonsuit  only  upheld  where  plain- 
tiff's contributory  negligence  is 
conclusively  established N.  Y.  355 

person  run  over  and  killed  by  horse 
car  while  crossing  railroad  track.. 

N.   Y.  368 


CONTRIBUTORY      NEGLIGENCE  ^ 
continued, 

instructions  on  contributory  negli- 
gence  K.  Y.  368 

burden  of  proof  on  questions  of 
negligence  and  contributory  neg- 
ligence  N.  Y.  368 

person  injured  while  passing  be- 
tween divided  freight  train  at 
crossing;  failure  to  look  for  train 
on  track. N.   Y.  381 

person  crossing:  track  at  place  not 

crossing  struck  by  engine 

N.  Y.  385,  388 

person  trespassing  on  wharf  in- 
jured by  ferryboat  entering  ad- 
joining slip N.  Y.  389 

person  lying  on  track  run  over  and 
killed  by  train;  question  of  neg- 
ligence for  jury.  ..N.  C.  401,  405,  406 

when  different  conclusions  may  be 
drawn  from  facts  on  the  question 
of  negligence,  issue  should  be 
submitted  to  jury N.  C.  401 

the  doctrine  in  Herring  v.  R.  R. 
Co.  overruled N.  C.  401 

notwithstanding  previous  negli- 
gence of  plaintiff,  if,  at  time  of  in- 
jury, same  could  have  been 
avoided  by  reasonable  care  on 
part  of  defendant,  an  action  will 
lie  for  damages N.  C.  401 

intoxicated  person  run  over  on 
track , N.  C.  412 

boy  passing  along  highway  on  side 
track  struck  by  engine.... N.  C.  414 

when  negligence  of  traveler  at 
crossing  defeats  recovery  for  in- 
jury  Ohio,  419 

person  driving  killed  in  collision 
between  wagon  and  street  car, 
erroneous  instruction  on  question 
of  negligence  of  parties Ohio,  451 

discussion  of  negligence  and  con- 
tributory negligence,  and  remote 
and  proximate  cause.. Ohio,  451.  455 

where  infant  child  is  injured  by 
negligence  of  railroad  company, 
the  custodian  of  child  being  also 
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CONTRIBUTORY      NEGLIGENCE  — 

continued. 

guilty  of  negligence  contributing 
to  the  result,  the  father  of  child 
cannot  maintain  action  for  such 
injury,  the  negligence  of  custo- 
dian of  infant  being,  in  law,  the 
negligence  of  the  father.  ..Ohio,  492 

deaf  person  walking  on  track 
struck  and  killed  by  train... Ore.  515 

person  walking  on  railroad  track. . 

Ore.  515 

person  having  alighted  from  street 
car  walking  around  rear  of  car 
and  struck  by  another  car.  .Ore.  515 

cannot  be  imputed  to  child  of 
tender  years Pa.  517,  525,  532 

fireman  on  hose  cart  struck  by 
train  at  crossing;  failure  to  stop, 
look,  and  listen;  railroad  not 
liable Pa.  566 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  Penn- 
sylvania cases 569-572 

pedestrians  injured  at  crossings  and 
on  track;  notes  of  Pennsylvania 
cases 575-577 

deaf  mute  killed  while  crossing 
track R.   I.  579 

it  is  not  always  negligence  to  cross 
a  railway  track  at  a  regular 
crossing  in  front  of  a  moving 
train,  but  is  to  be  determined  by 
the  facts  in  the  case Tex.  602 

climbing  over  cars  standing  at 
crossing Vt.  630 

child.  less  than  three  years  old,  in- 
capable of  contributory  negli- 
gence  Va.  631 

negligence  of  parent  or  guardian 
of  infant  child  not  imputable  to 
child Va.  631 

deaf  mute  walking  on  track  killed 
by  train Va.  634 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Vir- 
ginia cases 635-636 

failure  of  railroad  company  to  sig- 
nal does  not  excuse  contributory 


CONTRIBUTORY      NEGLIGENCE  — 
continued. 

negligence  of  traveler  at  cross- 
ing  W.  Va.  638,640 

person  struck  by  engine  at  street 
crossing W.  Va.  640 

person  riding  in  wagon  driven  by 
his  father  injured  in  collision  with 
street  car,  guilty  of  contributory 
negligence  in  not  looking  for  ap- 
proaching car Wis.  641 

where  there  is  mutual  negligence 
of  both  parties  in  the  transaction, 
there  can  be  no  recovery.  ..Wis.  641 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train W^is.  653 

rule  as  to  defense  of. ..  .U.  S.  Sup.  659 

note  on  the  English  rule  in  Davies 
V.  Mann 680-681 

collision  between  sleigh  and  train 
at  crossing U.  S.  Sup.  683 

failure  of  railroad  company  to  signal 
does     not     excuse     contributory 

negligence  of  traveler 

U.  S.  Sup.  684 

person  driving  killed  in  collision 
with  train  at  crossing;  contribu- 
tory negligence  for  jury 

U.  S.  C.  C  A.  695 

person  run  over  by  engine  running 

backward  in  switching  yard 

U.  S.  C.  C.  A.  698 

COURT. 

when  jury  report  disagreement  it  is 
in  discretion  of  court  to  send 
them  out  for  further  delibera- 
tion   Minn.  146 

under    the    statutes    the    supreme 

court  may  reverse  or  affirm  judg- 
ment of  circuit  court  or  give  such 
judgment  as  it  may  consider 
should  have  been  given,  and  may 
reverse  judgment  as  to  one  of 
two  defendants  and  affirm  same 

as  to  other  defendant Mo.  188 

if  it  appears  from  plaintiflF's  evi- 
dence that  his  own  negligence 
contributed    to    the    injury    for 
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COURT  —  continued, 

which  he  sued,  it  is  duty  of  court 
to  nonsuit N.  J.  243,  249,  269 

right  of  court,  under  the  Code,  to 
direct  finding  of  special  verdict  is 
purely  discretionary,  and  refusal 
of  jury  to  do  so  cannot  be  as- 
signed as  error Ohio,  467 

CRAWLING   UNDER    CARS.     See 
also  Climbing  Over  Cars;  Pass- 
ing Between  Cars. 
child  injured  while  attempting  to 
crawl  under  cars  which  blocked 
public  crossing;  railroad  liable. . 

Pa.  531 
"but   see   similar  case  where  judg- 
ment  for   olaintiff  was  reversed 
for  erroneous  instructions  as  to 
damages Pa.  534 

CROSSING. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with  train  at  crossing;  driver's 
negligence  not  imputable  to  pas- 
senger  Md.       I 

person  riding  in  wagon  by  invita- 
tion injured  in  collision  with  train 
at  crossing,  driver's  negligence 
not  imputable  to  passenger.  .Md.      4 

duty  of  railroad  companies  and 
travelers  at  crossings;  rule  in  the 
Hogeland  case Md.      4 

notes  of  Maryland  cases  relating  to 
collisions  between  vehicles  and 
trains 8-11 

attempting  to  cross  track  without 
stopping  to  look  for  train,  con- 
tributory negligence Md.  15,     16 

person  killed  while  crossing  track 
at  crossing;  failure  to  look  and 
listen  for  train Md.    23 

failure  to  signal  at  crossing  not 
negligence Md.     27^ 

notes  of  Maryland  cases  relating  to 
accidents  to  pedestrians  at  cross- 
ings or  on  track Md.  24-^8 

notes  of  Massachusetts  cases  relat- 
ing to  passengers  injured  in  col- 
lisions or  at  crossings 37-39 

Vol.  XII— 49 


CROSSING  —  continued, 

passenger  on  train  struck  by  gate 
at  crossing Mass.      37 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking  down 
gates  at  crossing  and  person  rid- 
ing in  ice  wagon  injured  in  col- 
lision with  train Mass.    39 

statutory  requirement  as  to  gates 
at  crossing Mass.  39,    76 

whether  railroad  company,  for  pro- 
tection of  travelers,  should  have 
provided  a  different  kind  of  gate 
to  prevent  horses  pushing  upon 
the  track,  was  question  for  jury. . 

Mass.    39 

collision  between  train  and  wagon 
at  grade  crossing,  the  gates  be- 
ing raised  as  person  was  driving 
towards    track Mass.    43 

there  is  no  absolute  rule  of  law 
which  obliges  a  traveler  ap- 
proaching a  railroad  crossing  un- 
der all  circumstances  to  stop  to 
look  or  listen Mass.    43 

general  rule  as  to  travelers  looking 
and  listening  at  crossings.  .Mass.    53 

collision  between  train  and  wagon 
at  crossing,  person  having  looked 
for  train,  and  gates  being  raised, 

before   driving   across    track 

Mass.    43 

person  starting  to  drive  across 
track  on  raising  of  gates, 
having  looked  for  approaching 
train,  and  another  team  having 
passed  in  safety,  not,  as  matter 
of  law,  negligent Mass.    48 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of 
Massachusetts  cases 50-54 

statutory  requirement  as  to  putting 
up  notices  at  crossings  and  ring- 
ing bell  or  sounding  whistle  of 
engine  when  passing  over  same. . 

Mass.  50,  79,  80,    89 

statutory  requirement  as  to  flagman 
at  crossing Mass.   51,    76 

invitation  to  cross  track  at  grade 
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CROSSING  —  continued. 

crossing  by   gateman 

Mass.  52,  54,    75 

driving  across  track  at  private 
crossing    and    struck    by    train; 

railroad  company  not  liable 

Mass.    55 

-when  railroad  company  liable  for 
accident  at  private  crossing.... 

Mass.    75 

person  hurrying  across  track,  with- 
out looking  for  approaching 
train,  falling  and  run  over  by 
locomotive  at  grade  crossing; 
contributory  negligence. . .  .Mass.    70 

person  injured  or  killed  on  track 
or  at  crossings;  notes  of  Massa- 
chusetts cases 75-^ 

accidents  to  children  on  track  or 
at  crossings;  notes  of  Massachu- 
setts cases 88-89 

driving  across  track,  failing  to  look 
for  approaching  train,  and  struck 
and  killed  by  train  at  crossing; 
contributory  negligence Mich.    91 

it  is  the  duty  of  persons  approach- 
ing a  crossing  to  look  and  listen 

before  venturing  upon  it 

Mich.  91,  102-105,  117 

statutory  requirement  as  to  signals 
at  crossing Mich.  91,  117,  127 

neglect  of  railroad  company  to  give 
signal  at  crossing  does  not  ex- 
cuse contributory  negligence  of 
traveler Mich.    91 

person  driving  across  track,  on 
signal  from  flagman  that  it  was 
safe  to  do  so,  killed  in  collision 
at  crossing Mich.    98 

deaf  person  driving  across  track 
struck  by  train  at  crossing:  con- 
^ibutory  negligence Mich.    99 

COTlisions  at  crossings  between 
trains  and  vehicles;  notes  of 
Michigan  cases 102-105 

statutory  requirement  as  .to  flag- 
man at  crossing Mich.  105 

presumption  of  safety  when  gates 
at  crossing  open Mich.  109 


CROSSING  —  continued, 

person  cleaning  track  with  snow- 
plow  injured  by  defective  rails  at 
crosswalk Mich.  iiS 

boy  killed  in  collision  while  at- 
tempting to  drive  across  track. . 

Mich.  127 

accidents    to    children    on    track; 

notes  of  Michigan  cases 130-131 

duty  of  railroad  company  to  main- 
tain crossing  at  place  used  by 
public  to  cross  track.. Minn.  131,  134 
person  driving  across  track  with 
heavily  loaded  sleigh  found 
fatally  injured  at  place  used  as 
crossing,  the  planking  having 
been  removed  and  no  notice 
given  to  travelers  of  such  re- 
moval  Minn.  131 

person  killed  at  crossing  while 
driving  across  track,  view  of 
track     being     obstructed     until 

within  a  few  feet  of  crossing 

Minn.  136 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Min- 
nesota cases 141-142 

rule  as  to  looking  and  listening  at 
crossings Minn.  142,  155,  168,  170 

duty  to  signal  by  bell  or  whistle  at 
crossing Minn.  142,  143,  168,  171 

horse  frightened  by  noise  of  train 
approaching  crossing  and  person 

riding  injured;  failure  to  look 
for  approaching  train Minn.  143 

degree  of  care  required  at  steam- 
railroad  crossing  is  not  the  test 
required  in  crossing  street-rail- 
road track Minn.  155 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing injured  by  sudden  backing  of 
train  guilty  of  contributory  negli- 
gence  Minn.   163 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Minne- 
sota cases 168-169 

failure  to  give  signals  at  crossing 
does  not  excuse  contributory 
negligence Minn.  171 
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CROSSING—  conHnued. 

note  on  contributory  negligence  in 
crossing  railroad  track 177-178 

boy  injured  in  attempting  to  climb 
over  freight  train  standing  at 
crossing Minn.   178 

accidents  at  crossings,  collisions, 
persons  injured  or  killed  on 
track;  notes  of  cases Miss.  183-187 

negligence  in  traveler  to  cross 
track  without  exercising  his 
faculties  to  ascertain  if  there  is 
danger Miss.  184 

it  is  negligence  per  se  for  railroad 
company  to  make  flying  switch 
across  streets  of  town  along 
which  persons  are  constantly 
passing Miss.   185 

accidents  to  children  on  track; 
notes  of  Mississippi  cases. ..  .186-187 

person  killed  in  collision  with 
train  at  crossing Mo.  190 

statutory  action  in  railroad  cross- 
ing accident  cases,  and  damages 
where  death  results  in  such 
cases Mo.  190 

statutory  requirement  to  ring  bell 
or  sound  whistle  at  crossing.... 

Mo.  190,  207,  217,  222 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Mis- 
souri cases 194-195 

person  injured  while  attempting  to 
pass  between  cars  which  had  been 
standing  at  street  crossing  longer 
than  permitted  by  city  ordinance; 
contributory  negligence Mo.  195 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was  moved 
without  signal Mo.  198 

person  struck  by  freight  train  back- 
ing at  crossing Mo.  207 

duty  of  traveler  to  look  and  listen 
before  crossing  track... Mo.  207,  213 

boy  run  over  by  train  running 
backwards  at  crossing Mo.  222 

accidents  to  children  on  steam  and 


CROSSING  —  continued. 

street-railroad    tracks;    notes    of 
Missouri  cases 225-227 

person  killed  in  collision  between 
trains  while  crossing  track  on 
private  grounds  between  tracks 
and  side  track,  the  roadway  at 
crossing  being  obstructed  by 
train Neb.  229 

duty  of  railroad  company  towards 
persons  on  its  right  of  way.  .Neb!  229 

person  operating  grading  machine 
injured  in  collision  of  train  with 
machine  and  horses  at  crossing; 
failure  to  signal Neb.  233 

duty  to  look  and  listen  before 
crossing  track Neb.  233,  238 

statutory  requirement  as  to  signals 
at  crossings Neb.  233 

accidents  at  crossings  and  on  track; 
notes  of  Nebraska  cases 235-238 

horse  frightened  by  cars  at  cross- 
ing  Neb.  2Z'S 

accidents  at  defective  crossings... 

Neb.  237 
horse  frightened  by  noise  of  train 

at  crossing Neb.  238 

accidents  to  children  on  track; 
notes  of  Nebraska  cases 238-240 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Ne- 
vada cases 241 

pedestrian  killed  by  train  at  grade 
crossing N.    H.  241 

horse  frightened  by  noise  of  train 
at  crossing N.  H.  241 

accidents  at  crossings  or  on  track; 

notes  of  New  Hampshire  cases. . 

241-242 

persons  riding  in  carriage  driven 
by  plaintiffs  servant  injured  in^ 
collision  with  train  at  crossing 
due  to  negligence  of  driver  of 
carriage;  failure  to  look  and 
listen   for  train N.   J.  249 

duty  of  travelers  to  look  and 
listen   for  approach   of  trains  at 

crossings N.  J.  249,  258,  269 

273,   276,   283,  288,  290 

note  on  the  New  Jersey  rule  as  to 
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CROSSING  —  continued. 

duty  of  travelers  at  crossings. . 

N.  J.  249-250 

statutory  requirement  as  to  signals 
at  crossing N.  J.  249,  268,  276 

failure  of  railroad  company  to  give 
statutory  signal  at  crossing  does 
not  excuse  contributory  negli- 
gence of  traveler N.  J.  249 

collision  between  train  and  wagon 
at  crossing;  railroad  liable.. N.  J.  256 

contributory  negligence  of  persons 
driving  across  track  and  injured 
in  collision  with  train  at  cross- 
ing  N.  J.  257-258 

person  riding  in  vehicle  driven  by 
servant  of  owner  injured  in  col- 
lision with  train  at  crossing;  neg- 
ligence of  driver  not  imputable 
to  person  riding  in  vehicle.  .N.  J.  258 

collision  between  train  and  wagon 
at  crossing;  misunderstanding  as 
to  flagman's  act  not  imputable 
to  plaintiff  as  negligence. .  .N.  J.  268 

collision  between  vehicle  and  train 
at  crossing;  erroneous  nonsuit, 
as  question  of  negligence  was  for 
jury N.  J.  269 

person  knowing  that  flagman  is 
habitually  stationed  at  crossing, 
and  not  finding  him  at  post,  has 
right  to  presume  train  is  not 
about  to  pass N.  J.  269 

absence  or  negligence  of  flagman 
does  not  excuse  traveler  from 
duty  of  looking  and  listening  for 
trains  at  crossing N.  J.  269 

nonsuit  properly  granted  in  action 
for  injuries  to  person  and  wagon 
caused  by  collision  with  train  at 
crossing N.  J.   273 

collisions  at  crossings  and  between 
vehicles  and  street  cars;  notes  of 
New  Jersey  cases 274-275 

children  killed  while  crossing 
track  in  wagon  at  crossing.. N.  J.  275 

boy  struck  by  train  while  crossing 
track     at     dangerous     crossing; 


CROSSING  —  continued. 
gross  negligence  of  railroad  com- 
pany  N.  J.  276,  281 

when  absence  of  flagman  at  dan- 
gerous crossing  place  renders 
railroad  company  liable  for  gross 
negligence N.  J.  276 

boy  run  over  by  trolley  car  at 
s'treet  crossing N.  J.  283 

passenger  on  street  car  injured  in 
collision  between  train  and 
street  car  at  crossing  may  main- 
tain joint  action  against  both 
railroad  companies N.  J.  285 

person  crossing  track  failing  to 
look  for  approaching  train 
struck  by  train N.  J.  288 

persons  injured  on  steam  and 
street  railway  tracks;  notes  of 
New  Jersey  cases 288-289 

horse  frightened  by  noise  of  train 
whistle N.   J,   292 

girl  crossing  railroad  track  at 
street  crossing  struck  and  killed 
by  train N.  Y.  309 

accident  to  child  at  crossing  where 
no  flagman  was  stationed.  .N.  Y.  309 

statutory  requirement  as  to  signals 
at  crossings N.  Y.  309,  331, 

347,  355,  358,  Z(^ 

children  run  over  or  struck  by 
trains  at  crossings  or  on  track; 
notes  of  New  York  cases 312-314 

collision  with  train  while  driving 
across  railroad  track,  failure  to 
look  for  approaching  train  at 
crossing N.  Y.  331 

failure  to  signal  does  not  excuse 
contributory  negligence..  .N.    Y.  331 

effect  of  statute  requiring  railroad 
company  to  signal  when  train  is 
approaching  crossing N.  Y.  331 

duty  of  traveler  to  look  and  listen 

at  crossings N.  Y.  331,  ZZ^^ 

347,  355,  358,  360-364,  381 

degree  of  care  required  of  railroad 
companies  and  travelers  at  cross- 
ings  N.  Y.  336,  347,  355 

person  riding  in  wagon  injured  in 
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CROSSING  —  r<7«rf»«///. 
collision  at  crossing;  negligence 
of   driver   not   imputable   to   in- 
jured party N.  Y.  347,  352,  360 

person  driving  omnibus  injured  in 
collision  with  train  at  street 
crossing N..  Y.   355 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
New  York  cases 349-350,  361-364 

persons  injured  in  collisions  while 
riding  in  vehicles;  question  of  im- 
puted negligence;  notes  of  New 
York  cases 364-365 

accidents  at  defective  crossings; 
notes  of  New  York  cases 365-366 

horses  frightened  at  crossings; 
notes  of  New  York  cases z^ 

person  driving  vehicle  struck  and 
killed  by  train  at  street  cross- 
ing  N.   Y.   366 

person  injured  while  passing  be- 
tween divided  freight  train  at 
crossing,  failure  to  look  for  train 
on  track N.  Y.  381 

person  crossing  track  at  olace  not 

crossing  struck  by  engine 

N.  Y.  38s,  388 

pedestrians  injured  or  killed  on 
steam  railroad  tracks;  notes  of 
New  York  cases 394-399 

collisions  at  crossings  and  persons 
injured  on  track;  notes  of  North 
Carolina  cases 410-413 

person  driving  struck  by  train  at 
street  crossing N.    C.  417 

statutory  requirement  as  to  signals 
at  crossing N.   C.  417 

duty  of  railroad  company  at  cross- 
ings  N.  C.  417 

collision  between  wagon  and  train 
at   crossing N,    D.  418 

collision  between  vehicle  and  train 
at  crossing  and  persons  in  vehi- 
cle killed Ohio,  419 

when  negligence  of  traveler  at 
crossing  defeats  recovery  for  in- 
jury   Ohio,  419 

duty  of  traveler  to  look  and  listen 


CROSSING  —  continued, 
for  trains  at  crossing.  .Ohio,  419, 

428,  491 

traveler  not  required  to  stop  as 
well  as  to  look  and  listen.  .Ohio,  510 

duty  of  railroad  company  to  main- 
tain flagman  and  gates  at  danger- 
ous crossing Ohio,   428 

person  driving  across  track  at  a 
trot,  the  gates  at  crossing  being 
open,  not  negligent Ohio,  428 

open  gate  at  crossing  with  gate- 
man  in  charge  is  invitation  to 
persons  to  cross,  and  the  pre- 
sumption is  that  it  is  safe  to 
do   so Ohio,  428 

railroad  company  using  track  at 
crossing  for  switching  purposes 
is  bound  to  exercise  precau- 
tions  for   safety  of  travelers.... 

Ohio,  428 

collision  between  street  car  and 
train  at  crossing,  and  passenger 
on  street  car  killed Ohio,  442 

statute  regulating  the  running  of 
street  cars  at  railroad  crossings. . 

Ohio,  442 

in  action  for  damages  for  injuries 
sustained  in  collision  at  crossing 
it  must  be  shown  that  violation 
of  statute  regulating  running  of 
street  cars  at  crossings  was  di- 
rect cause  of  injury Ohio,  442 

degree  of  care  required  of  persons 
suffering  from  deafness  or  other 
infirmity .' Ohio,  467 

person  crossing  track  at  street 
crossing  struck  by  street  car... 

Ohio.  477 

child  climbing  over  cars  at  cross- 
ing, which  had  been  standing 
there  for  some  time,  injured  by 
sudden  backing  of  train. .  .Ohio,  505 

accidents  at  crossings,  horses 
frightened,  persons  injured  by 
trains  and  street  cars,  etc.;  notes 
of  Ohio  c«Tscs 511-513 

collisions  between  trains  and  vehi- 
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CROSSING  —  continued. 
cles  at  crossings;  notes  of  Okla- 
homa cases 514 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
Oregon  cases 514-515 

rule  as  to  looking  and  listening  at 
crossings   Ore.  515 

child  injured  while  attempting  to 
.crawl  under  cars  which  blocked 
public  crossing;  railroad  liable.. 

Pa.  531 

but  see  similar  case  where  judg- 
ment for  plaintiff  was  reversed 
for  erroneous  instructions  as  to 
damages  Pa.  534 

children  injured  at  crossings  and 
on  steam  and  street-railroad 
tracks;  notes  of  Pennsylvania 
cases    545-546 

boy  driving  across  track  at  grade 
crossing  killed  by  train;  failure 
to  signal  question  for  jury 546 

fireman  on  hose  cart  struck  by 
train  at  crossing;  failure  to  stop, 
look,  and  listen;  railroad  not  lia- 
ble   Pa.  566 

rule  of  **  stop,  look,  and  listen " 
before  crossing  steam  railroad 
tracks   Pa.   569 

rule  as  to  "  looking^  and  listening  " 
before  crossing  street-railway 
tracks    Pa.   573 

in  Pennsylvania  a  person  is  re- 
quired to  stop  as  well  as  to  look 
and  listen  before  crossing  a  rail- 
road track,  and  failure  to  do  so 
is  negligence  per  se Pa.  569 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
Pennsylvania  cases 569-572 

pedestrians  injured  at  crossings  and 
on  track;  notes  of  Pennsylvania 
cases    575-577 

person  driving  killed  in  collision 
with  train  at  crossing R.  I.  578 

person  riding  in  sleigh  killed  in 
collision  at  crossing R.  I.  57^ 

leaving   gate    open   at   crossing    is 


CROSSING  —  continued, 
invitation    to    travelers    to    cross 
track,   and   is   implied   assurance 
that  it  is  safe  to  do  so R.  I.  578 

statutory  requirement  as  to  signal 
at  crossing R.  I,  578 

where  collision  between  train  and 
vehicle  was  result  of  accident, 
without  negligence  on  part  of 
servants,  railroad  not  liable.. S.  C.  581 

duty  of  traveler  to  look  for  train 
at  crossing S.    C.  581 

accidents  at  crossings,  collisions, 
and  injuries  to  persons  on  track; 
notes  of  South  Carolina  cases.. . 

582-583 

person  injured  while  climbing  over 
cars  at  crossing S.  C.  582 

collision  between  train  and  vehicle 
at  crossing;  injuries  to  person 
and  property Tenn.  585 

collision  between  train  and  vehicle 
at  crossing Tenn.  590-591 

statutory  duty  to  ring  bell  on  ap- 
proaching crossing Tenn.  591 

duty  of  traveler  to  look  and  listen 
for  trains Tenn.  591 

person  driving  across  track  struck 
and  injured  in  collision  with  train 
at  crossing,  the  train  being 
started  by  a  brakeman Tex.  595 

collisions  between  vehicles  and 
trains;  notes  of  Texas  cases.  .598-601 

accidents  at  defective  crossings; 
notes  of  Texas  cases 600-601 

person  fatally  injured  in  collision 
with  train  while  driving  across 
track  at  crossing Tex.  602 

it  is  not  always  negligence  to  cross 
a  railway  track  at  a  regular  cross- 
ing in  front  of  a  moving  train, 
but  is  to  be  determined  by  the 
facts  in  the  case Tex.  602 

evidence  as  to  obstructions  to  view 
of  crossing  competent,  whether 
alleged  or  not Tex.  602 

accidents  to  children  at  crossings 
or  on  track;  notes  of  Texas 
cases    621-623 
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CROSSING  —  continued, 
persons  injured  at  crossings  or  on 
track;  notes  of  Texas  cases.  .623-625 

statutory  requirement  as  to  signals 
at  crossing Utah,  626 

•collisions  between  vehicles  and 
trains  at  crossings;  notes  of  Utah 
cases 626 

climbing  over  cars  standing  at 
crossing;  contributory  negli- 
gence   Vt.  630 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Vir- 
ginia cases 633-635 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Vir- 
ginia cases S^S-^z^ 

collisions  at  crossings;  collisions 
between  wagon  and  street  car; 
notes  of  Washington  cases 6z7 

collision  between  wagon  and  train 
at  crossing  frightening  horse  and 
vehicle  upset W.   Va.  638 

duty  of  railroad  company  and  trav- 
eler at  crossing W.  Va.  638,  640 

statutory  duty  to  signal  by  bell  or 
whistle  at  crossing.  .W.  Va.  638,  640 

traveler  at  crossing  must  look  and 
listen  for  train W.  Va.  638,  640 

failure  of  railroad  company  to  sig- 
nal does  not  excuse  contributory 
negligence  of  traveler  at  cross- 
ing  W.   Va.   638,  640 

person  struck  by  engine  at  street 
crossing;  contributory  negli- 
gence   W.  Va.  640 

collisions  between  wagons  and 
trains  at  crossings;  notes  of  Wis- 
consin cases 654-656 

as  to  duty  of  railway  company  to 

keep   flagman   at   crossing 

U.  S.  Sup.  659 

person  driving  buggy  struck  and 
killed  by  train  running  at  rapid 

rate  of  speed  at  city  crossing 

U.  S.  Sup.  659 

collision  between  sleigh  and  train 
at  crossing;  contributory  negli- 
gence   U.  S.  Sup.  683 


CROSSING  —  continued. 

duty  of  traveler  to  look  and  listen 
at  crossing U.  S.  Sup.  684 

failure  of  railroad  company  to  sig- 
nal does  not  excuse  contributory 
negligence  of  travelen.U.  S.  Sup.  684 

duty  of  railroad  company  to  signal 
at  crossing U.  S.  Sup.  684 

duty  of  travelers  and  railroad  com- 
panies at  crossings U.  S.  Sup.  687 

collisions  between  trains  and  vehi- 
cles at  crossings;  U.  S.  Sup.  Ct. 
cases   687-688 

collision  between  wagon  and  train 
at  crossing U.  S.  C.  C.  A.  692 

statutory  requirement  as  to  signals 
at  crossings U.  S.  C.  C.  A.  692 

duty  of  traveler  to  look  and  listen 
for  trains U.  S.  C.  C.  A.  692,  697 

person  driving  killed  in  collision 
with  train  at  crossing;  contribu- 
tory negligence  for  jury 

U.  S.  C.  C.  A.  69s 

accidents  at  crossings  or  on  track; 
notes  of  U.  S.  C.  C.  and  U.  S. 
C.   C.   A.   cases 700-701 

CROSSING  STREET. 

pedestrians  struck  by  street  cars; 
notes  of  Maryland  cases 21 

person  crossing  street  in  evening 
struck  by  horse  and  wagon  al- 
leged to  be  going  at  slow  trot; 
negligence   of  parties  for  jury.  . 

Mass.    67 

accidents  to  persons  crossing 
street  being  run  over  or  struck 
by  horses  or  vehicles;  notes  of 
Massachusetts  cases 69 

where  person,  while  crossing  street, 
fell  over  projecting  rails  on 
street-car  track  placed  there  by 
contractor  in  charge  of  work, 
street-car  company  held  liable 
notwithstanding  work  of  laying 
track  was  being  done  by  inde- 
pendent contractor Mass. ,  80 

pedestrian  struck  by  street  car 
while  crossing  street Mont.  228 
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CROSSING  STREET  — fi>iiA««^</. 

girl  playing  on  street  running 
across  track  in  rear  of  street  car 
and  killed  by  another  car;  rail- 
road not  liable N.  Y.  322 

accidents  to  children  on  street-car 
tracks;  notes  of  New  York  cases.. 

326-329 

persons  injured  or  killed  on  street- 
car tracks;  notes  of  New  York 
cases    398-399 

persons  run  over  by  wagons,  etc.; 
notes  of  New  York  cases. ..  .399-400 

children  injured  at  crossings  and 
on  steam  and  street-railroad 
tracks;  notes  of  Pennsylvania 
cases   545-546 

pedestrians  struck  by  wagons; 
notes  of  Pennsylvania  cases 577 

pedestrian  struck  by  wagon  while 
crossing  street Vt.  629 

CROSSING  TRACK. 

passenger  leaving  train  and  cross- 
ing track  struck  by  train. .  .Mass.    38 

person  hurrying  across  track  with- 
out looking  for  approaching 
train,  falling  and  run  over  by  lo- 
comotive at  grade  crossing;  con- 
tributory negligence Mass.     70 

person  injured  while  driving  across 
passageway  on  track  opened  by 
railroad,  his  wagon  being  struck 
by  car  which  was  pushed  oflF 
track  by  a  freight  train Mich.    95 

person  crossing  track  at  station 
stumbling  over  rail Mich.  120 

boy  killed  in  collision  while  at- 
tempting to  drive  across  track. . 

Mich.  127 

person  killed  at  crossing  while  driv- 
ing across  track,  view  of  track 
being  obstructed  until  within  a 
few   feet   of  crossing Minn.  136 

collision  between  street  car  going 
at  rapid  speed  at  crossing  and  a 
four-horse  lumber  wagon  being 
driven  across  track Minn.  146 

person      driving     vehicle,      seeing 


CROSSING  TVikCY.-'ConHnufd. 
street  car  at  such  a  distance  from 
street  crossing  that  he  can  ap- 
parently make  the  crossing  in 
safety,  not  negligent  per  se  to  at- 
tempt to  cross  without  looking 
second  time  at  the  car Minn.  14S 

collision  between  street  car  and 
wagon    Minn.  154 

person,  after  leaving  street  car  on 
dark  and  stormy  evening,  cross- 
ing track  with  umbrella  raised 
struck  by  street  car  coming  from 
opposite  direction;  contributory 
negligence  for  jury  to  pass 
upon  Minn.  i6(^ 

note  on  contributory  negligence  in 
crossing  railroad  track 177-178 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was  moved 
without  signal Mo.   198 

person  killed  in  collision  between 
trains  while  crossing  track  on 
private  grounds  between  tracks 
and  side  track,  the  roadway  at 
crossing  being  obstructed  by 
train    Neb.  229 

boy  struck  by  train  while  crossing 
track  at  dangerous  crossing; 
gross  negligence  of  railroad  com- 
pany  N.  J.  2-j^,  281 

person  crossing  track  failing  to 
look  for  approaching  train 
struck  by  train N.  J.  288 

girl  crossing  railroad  track  at 
street  crossing  struck  and  killed 
by   train N.    Y.  309 

person  run  over  and  killed  by  horse 
car  while  crossing  railroad  track; 
contributory  negligence . . .  N.   Y.  368 

person  injured  while  passing  be- 
tween divided  freight  train  at 
crossing;  failure  to  look  for  train 
on  track N.    Y.  381 

person,  crossing  track  at  place  not 

crossing  struck  by  engine 

N.  Y.  385,  388 
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CROSSING  TRACK  —  conHnued, 
deaf  person   crossing  track   struck 

by  train Ohio,  467 

person    crossing    track    at    street 

crossing  struck  by  street  car.... 

Ohio,  477 
child  crossing  track   run  tover  by 

•train;  railroad  liable Ohio,  487 

child  returning  from,  school  cross- 
ing track  at  place  not  crossing 
struck    and    injured    by    engine; 

railroad  not  liable Pa.  532 

deaf  mute  killed  while  crossing 
track;  contributory  negligence.. 

R.  I.  579 
person  driving  across  track  struck 

and  injured  in  collision  with  train 

at     crossing,     the     train     being 

started  by  a  brakeman Tex.  595 

it  is  not  always  negligence  to  cross 
a  railroad  track  at  a  regular 
crossing  in  front  of  a  moving 
train,  but  is  to  be  determined  by 
the  facts  in  the  case Tex.  602 

pedestrians  killed  while  walking  on 
or  crossing  track W.  Va.  639-640 

pedestrians  injured  or  killed  on 
track;  notes  of  Wisconsin  cases.. 

657-^58 

DAMAGES. 

verdict  for  $6,000  not  excessive 
where  plaintiff's  injuries,  sus- 
tained in  collision  while  driving, 
were  severe  and  liable  to  ter- 
minate fatally Minn.   146 

verdict  for  $3,100  for  plaintiff, 
whose  foot  was  injured  in  col- 
lision, excessive;  remittitur  of 
$1,000  Minn.  154 

verdict  for  $40,133-33,  reduced  by 
consent  to  $25,000,  not  excessive 
where  engineer  of  train  was  in- 
jured in  collision  rendering  him 
helpless  cripple  for  life  (verdict 
one  of  the  largest  rendered  in 
Minnesota  in  a  personal  injury 
case)  Minn.  162 

verdict  for  $250,  where  boy's  foot 
was  permanently  injured  and  toe 


DAMAGES  —  continued, 
amputated,  held  to  be  inadequate 
damages   .: Minn.   i8a 

error  of  circuit  court  to  sustain  re- 
covery for  $5,000  in  action  for 
killing  of  person  at  crossing, 
based  on  a  finding  of  negligence 
not  embraced  within  statute  fix- 
ing such  sum  in  actions  for  death 
caused  by  negligence  of  railroad 
company  Mo.  190 

statutory  action  in  railroad  cross- 
ing accident  cases,  and  damages 
where  death  results  in  such 
cases    Mo.    190 

verdict  for  $20,000  for  injuries  to 
passenger  in  street-car  collision 
reduced,  on  suggestion  from 
court,  to  $7,500 Mont.  229 

competent  to  inquire  of  injured 
party  as  to  average  annual  in- 
come from  his  business,  to  guide 
jury  as  to  assessing  damages... 

N.  J.  243 

verdict  for  $5,000  not  excessive 
where  deceased,  a  woman  67 
years  old,  was  at  time  of  accident 
in  good  health  and  performed  all 
household  labors N.  Y.  391 

while  physician  treating  plaintiff 
for  injuries  sustained  in  col- 
lision may  not  have  applied  the 
most  approved  remedies,  plain- 
tiff may  recover  actual  damages 
from  defendant,  the  collision  be- 
ing the  proximate  cause  of  in- 
jury   Ohio,  487 

discussion  as  to  measure  of  dam- 
ages in  action  for  negligent  kill- 
ing of  person Pa.  548 

it  is  competent  to  prove  earnings  of 
deceased  in  action  for  damages 
by  widow  and  children  of  man 
killed  in  collision Tex.  602 

measure  of  damages  which  minor 
child  is  entitled  to  recover  in  ac- 
tion for  negligent  killing  of 
father Tex.  602 

exemplary  damages  should  not  be 
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DAMAGES  —  continued. 
awarded   unless   injury   was   wil- 
fully and  wantonly  inflicted 

U.  S.  Sup.  686 
error  to  permit  jury  to  assess  dam- 
ages for  mental  suffering  as  well 
as  physical  pain  in  action  for  in- 
juries to  boy  run  over  by  engine.. 

U.  S.  C.  C.  A.  688 

DANGEROUS  PLACE. 

person  driving  across  track  with 
heavily  loaded  sleigh  found 
fatally  injured  at  place  used  as 
crossing;  the  planking  having 
been  removed  and  no  notice 
given  to  travelers  of  such  re- 
moval     Minn.    131 

when  absence  of  flagman  at  danger- 
ous crossing  place  renders  rail- 
road company  liable  for  gross 
negligence N.  J.  276 

duty  of  railroad  company  to  main- 
tain flagman  and  gates  at  dan- 
gerous crossing Ohio,  428 

DAVIES  V,  MANN. 
note    on    the    English    doctrine    in 
Davies  v.   Mann 680-681 

DEAF  PERSON. 

driving  across  track  struck  by 
train  at  crossing;  contributory 
negligence Mich.    99 

injured  while  walking  on  track.. Mo.  204 

struck  by  trolley  car N.  J.  289 

crossing  track  struck  by  train 

Ohio,  467 

degree  of  care  required  of  persons 
suffering  from  deafness  or  other 
infirmity    Ohio,   467 

walking  on  track  struck  and  killed 
by  train Ore.  515 

killed  while  crossing  track;  con- 
tributory negligence R.  I.  479 

walking  on  track  killed  by  train.. 

Va.  634 
DEATH. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with    train    at   crossing;    driver's 


DEATH  —  continued. 
negligence  not  imputable  to  pas- 
senger   Md.      I 

person  killed  while  crossing  track 
at  crossing;  failure  to  look  and 
listen  for  train Md.    23 

notes  of  Maryland  cases  relating 
to  accidents  to  pedestrians  at 
crossings  or  on  track Md.  24-28 

railroad     company     not     negligent 

per  se   for    omission    to    comply 

with  ordinance  where   trespasser 

was  killed  on  its  right  of  way. . . 

Md.    27 

no  presumption  of  negligence 
against  railroad  company  where 
person  was  found  dead  on  track.. 

Md.    28 

boy  trespassing  on  coal  cars  run 
over  and  killed;  railroad  com- 
pany not  liable Md.    31 

accidents  to  children;  notes  of 
Maryland  cases Md.    33 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking 
down  gates  at  crossing  and  per- 
son riding  in  ice  wagon  injured 
in  collision  with  train Mass.    39 

persons  injured  or  killed  on  track 
or  at  crossings;  notes  of  Massa- 
chusetts cases 75-80 

girl  passing  between  freight  cars 
standing  on  track  near  station 
killed  by.  cars  coming  together; 
assumption   of   risk Mass.    88 

accidents  to  children  on  track  or 
at  crossings;  notes  of  Massachu- 
setts cases 88-89 

driving  across  track,  failing  to  look 
for  approaching  train,  and  struck 
and  killed  by  train  at  crossing; 
contributory  negligence Mich.    91 

person  driving  across  track,  on  sig- 
nal from  flagman  that  it  was  safe 
to  do  so,  killed  in  collision  at 
crossing  Mich.    98 

collisions  at  crossings  between 
trains  and  vehicles;  notes  of 
Michigan  cases 102-105 
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DEATH  —  continued, 

person  attempting  to  lead  horse  off 
track  struck  and  killed  by  street 
car  Mich.  105 

pedestrians  injured  or  killed  while 
crossing  railroad  track;  notes  of 
Michigan  cases 116-118 

boy  killed  in  collision  while  at- 
tempting to  drive  across  track. . 

Mich.  127 

•child  of  tender  years,  wandering 
onto  railroad  ttrack,  killed  by 
train  of  freight  cars  which  was 
being  slowly  backed  at  private 
crossing  which  was  in  common 
use   Mich.  128 

accidents  to  children  on  track; 
notes  of  Michigan  cases 130-131 

person  driving  across  track  with 
heavily  loaded  sleigh  found  fa- 
tally injured  at  place  used  as 
crossing;    the    planking    having 

been  removed  and  no  notice 
given  to  travelers  of  such  re- 
moval   Minn.  131 

person  killed  at  crossing  while  driv- 
ing across  track,  view  of  track 
being  obstructed  until  within  a 
few  feet  of  crossing Minn.  136 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Minne- 
sota cases 168-169 

boy  killed  in  collision  with  train 
while    driving    across    track    at 

crossing;  failure  to  look  for 
train Minn.    171 

accidents  at  crossings,  collisions, 
persons  injured  or  killed  on 
track;  notes  of  cases. .  .Miss.  183-187 

accidents  to  children  on  track; 
notes  of  Mississippi  cases 186-187 

passenger  on  rear  platform  of 
street  car  killed  by  fall  of  der- 
rick scantling  on  platform.  ..Mo.  188 

person  killed  in  collision  with  train 
at  crossing Mo.  190 

error  of  circuit  court  to  sustain  re- 
covery  for  $5,000  in  action   for 


T>^K1\i— continued, 

killing    of    person    at    crossing, 

based  on  a  finding  of  negligence 

not  embraced  within  statute  fix- 
ing such  sum  in  actions  for  death 

caused  by  negligence  of  railroad 
company Mo.  190 

statutory  action  in  railroad  cross- 
ing accident  cases,  and  damages 
where  death  results  in  such 
cases Mo.  190 

intoxicated  person  struck  and  killed 
by  train Mo.  205 

girl  killed  by  train  while  walking 
on  track  where  people  were  ac- 
customed to  walk,  train  running 
at  speed  greater  than  permitted 
by  city  ordinance;  railroad  liable- 
Mo.  217 

accidents  to  children  on  steam  and 
street-railroad  tracks;  notes  of 
Missouri  cases 225-227 

person  killed  in  collision  between 
trains  while  crossing  track  on 
private  grounds  between  tracks 
and  side  track,  the  roadway  at 
crossing  being  obstructed  by 
train Neb.   229 

accidents  to  children  on  track; 
notes  of  Nebraska  cases 238-240 

pedestrian  killed  by  train  at  grade 

crossing N.  H.  241 

intoxicated  person  lying  on  track 

run  over  and  killed  by  street  car.. 

N.  H.  242 
children  killed  while  crossing  track 
in  wagon  at  crossing N.  J.  275 

children  run  over  or  injured  by 
vehicles;  notes  of  New  York 
cases 305-306 

girl  crossing  railroad  track  at  street 
crossing  struck  and  killed  by 
train N.   Y.  309 

children  run  over  or  struck  by 
trains  at  crossings  or  on  track; 
notes  of  New  York  cases 312-314 

child  of  tender  years  walking  on 
trestle,  falling  down  and  killed  by 
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DEATH  —  continued, 

train;   nonsuit  affirmed  on   con- 
tributory negligence  of  parent. . 

N,  Y.  319 

girl  playing  on  street  running 
across  track  in  rear  of  street  car 
and  killed  by  another  car;  rail- 
road not  liable N.  Y.  322 

accident  to  children  on  street-car 
tracks;  notes  of  New  York  cases.. 

326-329 

driver  found  dead  on  track;  pre- 
sumption that  he  was  struck  by 
defendant's  train  or  horse  car. . 

N.  Y.  336 

person  driving  vehicle  struck  and 
killed  by  train  at  street  crossing.. 

N.  Y.  366 

person  run  over  and  killed  by 
horse  car  while  crossing  railroad 
track;  contributory  negligence.. 

N.  Y.  368 

woman  walking  on  sidewalk  struck 
by  runaway  team  attached  to 
horse  car,  sustaining  fatal  inju- 
ries; whether  injury  was  cause 
of  death  question  for  jury.  .N.  Y.  391 

pedestrians  injured  or  killed  on 
steam-railroad  tracks;  notes  of 
New  York  cases 394-399 

persons  injured  or  killed  on  street- 
car tracks;  notes  of  New  York 
cases 398-399 

persons  run  over  by  wagons,  etc.; 
notes  of  New  York  cases 399-400 

person  lying  on  track  run  over  and 
killed  by  train;  question  of  negli- 
gence for  jury N.  C.  401,  405,  406 

collisions  at  crossings  and  persons 
injured  on  track;  notes  of  North 
Carolina  cases 410-413 

in  action  under  statute  for  damages 
for  death  of  person  caused  by  de- 
fendant's wrongful  act  it  is  not 
competent  to  prove  that  some  of 
next  of  kin  were  guilty  of  negli- 
gence contributing  to  the  fatal 
injury Ohio,  419 

collision  between  vehicle  and 'train 


DEATH  —  continued, 

at  crossing  and  persons  in  ve- 
hicle killed Ohio,  419 

collision  between  street  car  and 
train  at  crossing,  and  passenger 
on  street  car  killed Ohio,  442 

person  driving  killed  in  collision 
between  wagon  and  street  car; 
erroneous  instruction  on  question 
of  negligence  of  parties Ohio,  451 

child  run  over  and  killed  on  rail- 
road track Ohio,  508 

statutory  right  of  recovery  in  ac- 
tions/ for  negligent  killing  of  per- 
sons and  interest  of  the  benefi- 
ciaries  Ohio,  508 

boy  riding  on  rear  of  wagon  killed 
in  collision  with  street  car; 
driver's  negligence  not  imputable 
to    boy Ohio,  510 

deaf  person  walking  on  track  struck 
and  killed  by  train Ore.  515 

child  injured  or  killed  on  steam 
and  street-railroad  tracks;  notes 
of  Oregon  cases 516-517 

child  boarding  engine  tender  at  re- 
quest of  fireman  run  over  and 
killed;  railroad  not  liable,  the  act 
of  fireman  not  being  within  scope 
of  employment Pa.  524 

where  child,  less  than  three  years 
of  age,  wandered  from  house 
onto  track  and  was  killed  by 
train,  question  for  jury  whether 
mother  was  negligent  in  permit- 
ting child  to  get  out  of  her  cus- 
tody   Pa.  535 

boy  walking  on  railroad  ties  run 
over  and  killed  by  train;  railroad 
not  liable Pa.  544 

children  injured  or  killed  at  cross- 
ings and  on  steam  and  street- 
railroad  tracks;  notes  of  Pennsyl- 
vania   cases 545-54^ 

boy  driving  across  track  at  grade 
crossing  killed  by  train;  failure 
to  signal  question  for  jury 546 

drover  in  charge  of  stock  killed  in 
collision  between  trains Pa.  5^<8 
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DEATH  —  continued, 

discussion  as  to  measure  of  dam- 
ages in  action  for  negligent  kill- 
ing of  person Pa.  548 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
Pennsylvania  cases 569-572 

pedestrians  injured  or  killed  at 
crossings  and  on  track;  notes  of 
Pennsylvania  cases 575-577 

person  driving  killed  in  collision 
with  train  at  crossing R.  I.  578 

deaf  mute  killed  while  crossing 
track;  contributory  negligence. . 

R.  I.  579 
accidents    at    crossings,    collisions 

and  injuries  to  persons  on  track; 

notes  of  South  Carolina  cases. . 

582-583 

accidents  to  children  on  track. .  S.  C.  583 

person  asleep  on  track  run  over 
and  killed  by  train S.  C.  583 

person  walking  on  track  killed  by 
train Tenn.    591 

intoxicated   persons   on   track   run 

over  and  killed  by  trains 

Tenn.  592-593 

children  run  over  by  trains  and 
street  cars Tenn.  594 

collisions  between  vehicles  and 
trains;  notes  of  Texas  cases.  .598-601 

person  fatally  injured  in  collision 
with  train  while  driving  across 
track  at  crossing Tex.  602 

accidents  to  children  at  crossings 
or  on  track;  notes  of  Texas 
cases 621-623 

persons  injured  at  crossings  or  on 
track;  notes  of  Texas  cases.  .623-625 

accidents  to  children  on  track; 
notes  of  Utah  cases 626-627 

accidents  to  children  on  track; 
notes   of  Vermont  cases 629 

children  asleep  on  track  run  over 
and  killed  by  train Va.  (iZ2-^2il 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Vir- 
ginia cases 633-635 

deaf  mute  walking  on  track  killed 
by  train Va.  634 


DEATH  —  continued, 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Vir- 
ginia cases 635-636 

accidents  to  children  on  track; 
notes  of  Washington  cases..  .637-638 

pedestrian  killed  while  walking  on 
or  crossing  track W.  Va.  639-640 

child  of  tender  years  run  over  and 
killed  by  train W.  Va.  640 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train;  contributory  negli- 
gence  Wis.  653 

pedestrians  injured  or  killed  on 
track:  notes  of  Wisconsin  cases.. 

657-658 
accidents    to    children    on     track; 

notes  of  Wisconsin  cases 658-659 

person  driving  killed  in  collision 
with  train  at  crossing;  contribu- 
tory negligence  for  jury 

U.  S.  C.  C.  A.  695 
accidents  at  crossings  or  on  track; 
notes  of  U.  S.  C.  C.  and  U.  S. 
C.  C.  A.  cases 700-701 

DEFECTIVE  TRACK. 

where  person,  while  crossing  street, 
fell  over  projecting  rails  on 
street-car  track  placed  there  by 
contractor  in  charge  of  work, 
street-car  company  held  liable 
notwithstanding  work  of  laying 
track  was  being  done  by  inde- 
pendent contractor Mass.    80 

person  cleaning  track  with  snow- 
plow  injured  by  defective  rails  at 
crosswalk Mich.  118 

person  crossing  track  at  station 
stumbling    over   rail Mich.  120 

person  driving  across  track  with 
heavily  loaded  sleigh  found 
fatally  injured  at  place  used  as 
crossing;  the  planking  havini? 
been  removed  and  no  notice 
given  to  travelers  of  such  re- 
moval   Minn.  131 

where  person  was  run  over  on 
track,  that  being  the  cause  of  ac- 
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DEFECTIVE  TRACK  —  conHnued, 
tion  alleged,  the  court  submitted 
question  of  defective  engine  and 
track,  error  to  submit  issues  not 
raised  by  the  pleadings Mo.  205 

accidents  at  defective  crossings... 

Neb.  237 

person  driving  injured  at  defective 
private  way  over  track Nev.  240 

accidents  at  defective  crossings; 
notes  of  New  York  cases 365-366 

collisions  at  crossings  and  persons 
injured  on  track;  notes  of  North 
Carolina  cases 410-413 

boy  falling  into  hole  on  track  and 
run  over  by  engine;  railroad 
liable Pa.  532 

accident  to  person  driving  on  de- 
fective street-car  track Pa.  574 

accidents  at  defective  crossings; 
notes  of  Texas  cases 600-601 

DEFENSE. 

where  accident  was  caused  by  neg- 
ligence of  driver  of  vehicle  owned 
by  other  defendants  it  is  no  de- 
fense by  latter  that  negligence  of 
driver  of  carriage  in  which  plain- 
tiflP  was  riding  contributed  to  in- 
jury  Mass.     59 

violation  of  statute  prohibiting  chil- 
dren, not  passengers,  riding  on 
street-car  platforms,  does  not, 
for  all  purposes,  establish  con- 
tributory negligence,  especially 
where  child  was  on  platform  by 
conductor's  invitation N.  Y.  305 

in  action  under  statute  for  damages 
for  death  of  person  caused  by  de- 
fendant's wrongful  act,  it  is  not 
competent  to  prove  that  some  of 
ne.xt  of  kin  were  guilty  of  negli- 
gence contributing  to  the  fatal 
injury Ohio,  419 

rule  as  to  defense  of  contributory 
negligence U.  S.  Sup.  659 

DEFINITION. 

discussion  of  the  Wisconsin  rule  of 
degrees  of  negligence,  slight,  or- 


DEFINITION  —  continued. 

dinary,  and  gross Wis.  641 

the  terms  "  ordinary  care,"  "  rea- 
sonable prudence,"  etc.,  have  a 
relative  significance  and  cannot 
be  arbitrarily  defined.  .U.  S.  Sup.  659 

DEGREE  OF  CARE. 

at  street  crossing  as  high  a  degree 

-  of  care   is  required   of  those  in 
charge  of  electric  street  car  as  of 

those  driving  other  vehicles 

Minn.  146 

required  at  steam-railroad  crossing 
is  not  the  test  required  in  cross- 
ing street-railroad  track. .  .Minn.  155 

not  necessary  for  plaintiff,  in  his 
petition,  to  plead  the  particular 
precautions  he  took  to  avoid  in- 
jury  Neb.  233 

required  of  infants N.  Y.  305,  ^22 

required  of  railroad  companies  and 

travelers  at  crossings 

N.  Y.  336,  347,  355 

required  of  persons  suffering  from 
deafness  or  other  infirmity. .Ohio,  467 

required  of  persons  crossing  street 
at  crossings Ohio,  477 

required  of  children  of  tender 
years Ohio,  505 

required  of  children  of  tender 
years U.  S.  Sup.  685 

DEGREES  OF  NEGLIGENCE. 

discussion  of  the  Wisconsin  rule  of 
degrees  of  negligence,  slight,  or- 
dinary, and  gross Wis.  641 

notes  of  Wisconsin  cases  on  de- 
grees of  negligence 650-652 

the  terms  *'  ordinary  care,  "  rea- 
sonable prudence,"  etc.,  have  a 
relative  significance  and  cannot 
be  arbitrarily  defined.  .U.  S.  Sup.  659 

reversal  of  judgment  for  erroneous 
instructions  on  "  gross  negli- 
gence " U.  S.  Sup.  686 

DERAILMENT. 

freight  car  attached  to  train  de- 
railed by  collision  of  train  with 
cow  on  track Pa.  556 
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DERRICK. 

passenger  on  rear  platform  of  street 
car  killed  by  fall  of  derrick  scant- 
ling on  platform Mo.  i88 

DIRECTING  VERDICT. 

right  of  court,  under  the  Code,  to 
direct  finding  of  special  verdict 
is  purely  discretionary,  and  re- 
fusal of  jury  to  do  so  cannot  be 
assifirned  as  error Ohio,  467 

DRIVER. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with  train  at  crossing;  driver's 
negligence  not  imputable  to  pas- 
senger  Md.       I 

it  is  negligence  in  driver  of  electric 
street  car  to  run  same  over  street 
crossing   without   being   on    the 
lookout  or  having  car  under  con-    , 
trol  so  as  to  avoid  collision.*... 

Minn.  146 

persons  riding  in  carriage  driven 
by  plaintiflF*s  servant  injured  in 
collision  with  train  at  crossing 
due  to  negligence  of  driver  of 
carriage;  failure  to  look  and  lis- 
ten for  train N.  J.  249 

person  riding  in  vehicle  driven  by 
servant  of  owner  injured  in  col- 
lision with  train  at  crossing;  neg- 
ligence of  driver  not  imputable 
to  person  riding  in  vehicle.  .N.  J.  258 

the  negligence  of  driver  of  vehicle 
hired  by  injured  party  cannot, 
without  some  co-operating  negli- 
gence on  his  part,  be  imputed  to 
the  passenger  in  virtue  of  simple 
act  of  hiring N.  J.  258 

person  riding  in  wagon  injured  in 
collision  at  crossing;  negligence 
of  driver  not  imputable  to  injured 
party N.  Y.  347,  352.  360 

duty    of    drivers    of    vehicles    and 

rights  of  pedestrians  in  streets. . 

_  Ohio,  477 

DRIVING. 

person  driving  at  night  on  street- 
car track  injured  in  collision  be- 


DRIVING—  rtf«/i««///. 
tween  street  car  and  vehicle.. Md.    11 

reckless  driving  of  electric  car  at 
full  speed  around  corners  of 
streets  in  populous  cities,  gross 
negligence Md.     ix 

instruction  that  if  plaintiff  failed  to 
exercise  ordinary  care  in  driving 
across  street-car  track  he  was  not 
entitled  to  recover  unless  motor- 
man  of  car  could  have  avoided 
accident  after  he  saw  plaintiff's 
peril,  properly  given  in  action 
arising  out  of  collision  between 
street  car  and  vehicle Md.    VJ' 

fact  that  person  driving  turns  to 
left  instead  of  right,  not  conclu- 
sive of  question  of  due  care  or 
negligence  on  his  part Mich.  121 

person  driving  across  track  with 
heavily  loaded  sleigh  found 
fatally  injured  at  place  used  as 
crossing;  the  planking  having 
been  removed  and  no  notice 
given  to  travelers  of  such  re- 
moval   Minn.  131 

person  driving  vehicle  seeing  street 
car  at  such  distance  from  street 
crossing,  that  he  can  apparently 
make  the  crossing  in  safety,  not 
negligent  per  se  to  attempt  to 
cross  without  looking  second 
time  at  the  car Minn.  146 

horse  frightened  by  bicycle  on 
highway,  running  away  and  dam- 
aging vehicle Minn.  181 

person  driving  horse  on  highway 
has  no  rights  superior  to  those 
of  person  riding  a  bicycle 
thereon Minn.  181 

person  driving  injured  at  defective 
private  way  over  track Nev.  240 

reciprocal  rights  and  duties  of 
street  cars  and  vehicles N.  J.  274 

colh'sion  between  vehicles  on  high- 
way  N.  J.  289 

person  driving  vehicle  struck  and 
killed  by  train  at  street  crossing. . 

.    N.  Y.  366 
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DRIVING -^continued. 

•collisions  between  vehicles  on  high- 
way; notes  of  New  York  cases. .  400 

person  driving  across  track  at  a 
trot,  the  gates  at  crossing  being 
open,  not  negligence Ohio,  428 

horse  attached  to  wagon  running 
away  and  colliding  with  wagon 
of  plaintiff  inflicting  personal  in- 
juries  Ohio,  487 

boy  driving  across  track  at  grade 
crossing  killed  by  train:  failure 
to  signal  question  for  jury 546 

accident  to  person  driving  on  de- 
fective street-car  track Pa.  574 

person  driving  across  track  struck 
and  injured  in  collision  with  train 
at  crossing,  the  train  being 
started  by  a  brakeman Tex.  595 

person  driving  buggy  struck  and 
killed  by  train  running  at  rapid 

rate  of  speed  at  city  crossing 

U.  S.  Sup.  659 

person  driving  killed  in  collision 
with  train  at  crossing;  contribu- 
tory negligence  for  jury 

U.  S.  C.  C.  A.  695 

DROVER. 

drover  in  charge  of  stock  killed  in 
collision  between  trains Pa.  548 

ELECTION. 

all  torts  by  several  persons  are 
joint  or  several  at  the  election 
of  injured  party,  but  there  is  no 
contribution  among  tortfeasors. . 

Pa.  517 

ELECTRIC  CAR. 

at  street  crossing  as  high  a  degree 
of  care  is  required  of  those  in 
charge  of  electric  street  car  as  of 

those  driving  other  vehicles 

Minn.  146 

upon  much  traveled  streets  in  a 
city  it  is  negligence  to  run  an 
electric  street  car  over  crossing 
at  high  and  dangerous  rate  of 
speed   Minn.   146 


EMERGENCY. 

an  action  would  lie  against  a  per- 
son who,  in  attempting  to  pro- 
tect child  from  danger,  crossed 
track  in  front  of  moving  train 
with  child  in  her  arms,  fell  on 
track  and  child  fell  under 
wheels  of  car  and  was  injured, 
but  such  act  of  person  was  not 
the  proximate  cause  of  injury  to 
child,  the  railroad  company  be- 
ing liable  for  negligent  running 
of  train Pa.  517 

ENGINE. 

person  crossing  track  at  place  not 
crossing  struck  by  engine 

N.  Y.  385,  388 

boy  passing  along  highway  on  side 
track  struck  by  engine N.  C.  414 

child  boarding  engine  tender  at  re- 
quest of  fireman  run  over  and 
killed;  railroad  not  liable,  the  act 
of  fireman  not  being  within  scope 
of  employment Pa.   524 

child  returning  from  school  cross- 
ing track  at  place  not  crossing 
struck  and  injured  by  engine; 
railroad  not  liable Pa.  532 

boy  falling  into  hole  on  track  and 
run  over  by  engine;  railroad  lia- 
ble    Pa.  532 

person  unloading  coal  car  on  rail- 
road track  run  over  by  engine.. 

S.  D.  584 

person  struck  by  engine  at  street 
crossing;  contributory  negli- 
gence   W.  Va.  640 

child  of  tender  years  run  over  by 
switching  engine.. U.  S.  C.  C.  A.  688 

person  run  over  by  engine  running 
backward  in  switching  yard;  con- 
tributory negligence 

U.  S.  C.  C  A.  698 

ENGINEER. 

duty  when  discovering  person  on 
track N.  C.  401 
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ENGLISH  CASES.  1 

notes  of 5f  7»  65,  85,  86,  87, 

202,  203,  245,  247,  253,  259, 
261,  262,  263,  264,  265,  267,  287, 
296,  297,  298,  299,  301,  302,  303. 
340,  345,  371,  372,  zn.  V7^.  378, 
379.  383,  384,  404,  405.  406,  46s, 
466,  490,  497,  498,  499,  500,  520, 
522,  531,  552,  553,  589,  632,  679,  680 

EVIDENCE. 

where  there  was  evidence  as  to  rac- 
ing of  trains  it  was  error  not  to 
permit  conductor  to  testify  that 
train  was  running  at  usual  rate  of 

speed Mass.    34 

as  to  illfeeling  of  defendant  towards 
plaintiflf  competent  in  action  for 
damages  for  injuries  in  collision 
on  highway  as  bearing  on  defend- 
ant's motive  in  causing  collision- 
Mich.  121 
person  who  had  been  conductor  of 
electric  car  for  two  months  com- 
petent to  testify  within  what  dis- 
tance such  a  car  going  at  speci- 
fied rate  of  speed  can  be  stopped.. 

Minn.  146 
when  speed  of  train  not  evidence 

of  negligence Neb.  238 

competent  to  inquire  of  injured 
party  as  to  average  annual  in- 
come from  his  business,  to  guide 
jury  as  to  assessing  damages... 

N.  J.  243 
if   it   appears   from    plaintiff's   evi- 
dence   that    his    own    negligence 
contributed    to    the    injury    for 
which  he  sues,  it  is  duty  of  court 

to  nonsuit N.  J.  243,  249,  269 

running  train  at  speed  prohibited 
by  ordinance  is  not,  per  se,  con- 
clusive proof  of  negligence,  but  is 
evidence  of  negligence  to  be  con- 
sidered with  other  evidence.. Ore.  515 
complaints  of  existing  suffering  and 
exclamations  of  present  pain  are 
admissible  as  res  gestfUy  but  ere 
not  competent  when  made  alter 

suit  for  such  injuries Tex.  602 
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EVIDENCE—  cofttintttd. 

as  to  obstructions  to  view  of  cross- 
ing competent,  whether  alleged 
or   not Tex.   602 

it  is  competent  to  prove  earnings 
of  deceased  in  action  for  dam- 
ages by  widow  and  children  of 
man  killed  in  collision Tex.  602 

witness  testifying  to  probable 
duration  of  life  from  mortuary 
tables  should  produce  them,  or 
they  should  be  offered  in  evi- 
dence     Tex.  602 

violation  of  ordinance  as  to  speed 
of  trains  is  evidence  of  negligence 
to  be  considered  with  other  evi- 
dence   U.  S.  Sup.  659 

EXPERT. 

person  who  had  been  conductor  of 
electric  car  for  two  months  com- 
petent to  testify  within  what  dis- 
tance such  a  car  going  at  speci- 
fied rate  of  speed  can  be  stopped.. 

Minn.  146 

FALLING  FROM  CAR. 

boy  attempting  to  jump  on  front 
platform  of  moving  street  car 
falling  therefrom  and  run  over; 
railroad  not  liable Pa.  544 

FALLING  FROM  HORSE. 

person  riding  on  horseback  falling 
from  horse  and  run  over  by 
street  car Neb.  236 

FALLING  OBJECT. 

passenger  on  rear  platform  of 
street  car  killed  by  fall  of  der- 
rick scantling  on  platform ...  Mo.  188 

FALLING  ON  TRACK. 

person  hurrying  across  track  with- 
out looking  for  approaching 
train,  falling  and  run  over  by  lo- 
comotive at  grade  crossing;  con- 
tributory negligence Mass.     70 

person  crossing  track  at  station 
stumbling  over  rail Mich.  lao 

child  of  tender  years  walking  on 
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FALLING  ON  IViKZYi—conHnued, 
trestle,  falling  down  and  killed 
by  train;  nonsuit  affirmed  on  con- 
tributory negligence  of  parent. . 

N.  Y.  319 

pedestrians  injured  or  killed  on 
steam  railroad  tracks;  notes  of 
New  York  cases 394-399 

FARM  CROSSING. 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad 
track;  nonsuit  reversed,  the  ques- 
tion of  contributory  negligence 
of  parent  being  for  jury...N.  Y.  314 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
New  York  cases 34^350»  361-364 

FERRYBOAT. 

person  trespassing  on  wharf  in- 
jured by  ferryboat  entering  ad- 
joining slip N.   Y.  389 

FIREMAN. 

child  boarding  engine  tender  at  re- 
quest of  fireman  run  over  and 
killed;  railroad  not  liable,  the 
act  of  fireman  not  being  within 
scope  of  employment Pa.  524 

fireman  on  hose  cart  struck  by 
train  at  crossing;  failure  to  stop, 
look,  and  listen;  railroad  not  lia- 
ble    Pa.  566 

FLAGMAN. 

statutory  requirement  as  to  flag- 
man at  crossing Mass.  51,    yd 

person  driving  across  track,  on  sig- 
nal from  flagman  that  it  was  safe 
to  do  so,  killed  in  collision  at 
crossing Mich.    98 

statutory  requirement  as  to  flagman 
at  crossing Mich.  105 

collision  between  train  and  wagon 
at  crossing;  misunderstanding  as 
to  flagman's  act  not  imputable 
to  plaintiff  as  negligence.  ..N.  J.  268 

person  knowing  that  flagman  is 
habitually   stationed  at  crossing. 


FLAGMAN  —  continued, 
and  not  finding  him  at  post,  has 
right    to    presume    train    is    not 
about  to  pass N.  J.  26^ 

absence  or  negligence  of  flagman 
does  not  excuse  traveler  from 
duty  of  looking  and  listening  for 
trains  at  crossing N.  J.  269 

when  absence  of  flagman  at  dan- 
gerous crossing  place  renders 
railroad  company  liable  for  gross 
negligence  N.  J.  276 

accident  to  child  at  crossing  where 
no  flagman  was  stationed.  .N.  Y.  309 

duty  of  railroad  company  to  main- 
tain flagman  and  gates  at  danger- 
ous crossing Ohio.  428 

as  to  duty  of  railway  company  to 

keep  flagman  at  crossing 

U.  S.  Sup.  655^ 

FLYING  SWITCH. 

passenger  injured  in  collision  with 
train  making  "flying  switch*'.. 

Mass.    39 

it  is  negligence  per  st  for  railroad 
company  to  make  flying  switch 
across  streets  of  town  along 
which  persons  are  constantly 
passing  Miss.   185 

FREIGHT  CAR. 

girl  passing  between  freight  cars 
standing  on  track  near  station 
killed  by  cars  coming  together; 
assumption  of  risk Mass.    88 

horse  frightened  running  away  and 
colliding  with  freight  car  on 
highway;  proximate  cause  of  ac- 
cident fright  of  animal Mich.  1 10 

freight  car  attached  to  train  de- 
railed by  collision  of  train  with 
cow  on  track Pa.  556 

child  standing  in  doorway  of  freight 
car  injured  by  sudden  movement 
of  car Tex.  612. 

FREIGHT  TRAIN, 
person  injured  while  driving  across 
passageway  on  track  opened  by 
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FREIGHT  TRAIN  — ^^«/i«i#/</. 
railroad,  his  wagon  being  struck 
by    car   which    was    pushed    off 
track  by  a  freight  train Mich.    95 

child  of  tender  years,  wandering 
onto  railroad  track,  killed  t)y 
train  of  freight  cars  which  was 
being  slowly  backed  at  private 
crossing  which  was  in  common 
use    Mich.    128 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing injured  by  sudden  backing  of 
train  guilty  of  contributory  neg- 
ligence   Minn.  163 

boy  injured  in  attempting  to  climb 
over  freight  train  standing  at 
crossing Minn.  178 

person  struck  by  freight  train  back- 
ing at  crossing Mo.  207 

GATE. 

passenger  on  train  struck  by  gate 
at  crossing Mass.    yj 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking 
down  gates  at  crossing,  and  per- 
son riding  in  ice  wagon  injured 
in  collision  with  train Mass.    39 

statutory  requirement  as  to  gates  at 
crossing Mass.  39,    76 

whether  railroad  company,  for  pro- 
tection of  travelers,  should  have 
provided  a  different  kind  of  gate 
to  prevent  horses  pushing  upon 
the  track,  was  question  for  jury.. 

Mass.    39 

collision  between  train  and  wagon 
at  grade  crossing,  .the  gates  be- 
ing raised  as  person  was  driving 
towards  track Mass.     43 

collision  between  train  and  wagon 
at  crossing,  person  having  looked 
for  train,  and  gates  being  raised 
before  driving  across  track..Mass.    43 

person  starting  to  drive  across 
track  on  raising  of  gates,  having 
looked  for  approaching  train  and 
another   team   having   passed   in 


GATE  —  continued. 

safety,  not,  as  matter  of  law, 
negligent  Mass.    48 

invitation  to  cross  track  at  grade 
crossing  by  gateman.  .Mass.  52,  54,  75 

presumption  of  safety  when  gates 
at  crossing  open Mich.  109 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad 
track;  nonsuit  reversed,  the  ques- 
tion of  contributory  negligence 
of  parent  being  for  jury. .  .N.  Y.  314 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
New  York  cases 349-350,  361-364 

horses  frightened  at  crossings; 
notes  of  New  York  cases 366 

duty  of  railroad  company  to  main- 
tain flagman  and  gates  at  dan- 
gerous  crossing Ohio,  428 

person  driving  across  track  at  a 
trot,  the  gates  at  crossing  being 
open,   not   negligent Ohio,  428 

open  gate  at  crossing  with  gate- 
man  in  charge  is  invitation  to 
persons  to  cross,  and  the  pre- 
sumption is  that  it  is  safe  to  do 
so  Ohio,  428 

leaving  gate  open  at  crossing  is 
invitation  to  travelers  to  cross 
track,  and  is  implied  assurance 
that  it  is  safe  to  do  so R.  I.  578 

GATEMAN. 

invitation  to  cross  track  at  grade 
crossing  by  gateman.  .Mass.  52,  54,  75 

GONG  OF  CAR. 

horse  frightened  by  noise  of  gong 
on  electric  street  car,  and  person 
driving  injured Mass.    40 

GRADE  CROSSING. 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking  down 
gates  at  crossing,  and  person  rid- 
ing in  ice  wagon  injured  in  col- 
lision with  train Mass.    39 

collision  between  train  and  wagon 
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GRADE  CROSSING  —  continued. 
at  grade  crossing,  the  gates  be- 
ing raised  as  person  was  driving 
towards  track Mass.     43 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Mas- 
sachusetts cases 50-54 

invitation  to  cross  track  at  grade 
crossing  by  gateman.  .Mass.  52,  54,  75 

person  hurrying  across  track  with- 
out looking  for  approaching  train, 
falling  and  run  over  by  locomo- 
tive at  grade  crossing;  contribu- 
tory  negligence Mass.     70 

persons  injured  or  killed  on  track 
or  at  crossings;  notes  of  Massa- 
chusetts cases 75-80 

accidents  to  children  on  track  or  at 
crossings;  notes  of  Massachu- 
setts cases 88-89 

pedestrian  killed  by  train  at  grade 
crossing N.   H.  241 

accidents  at  crossings  or  on  track; 
notes  of  New  Hampshire  cases.. 

241-242 

boy  driving  across  track  at  grade 
crossing  killed  by  train;  failure 
to  signal  question  for  jury Pa.  546 

GROSS  NEGLIGENCE. 

evidence  as  to  illfeeling  of  defend- 
ant towards  plaintiff  competent 
in  action  for  damages  for  injuries 
in  collision  on  highway  as  bear- 
ing on  defendant's  motive  in 
causing   collision Mich.    121 

person  failing  to  exercise  due  care 
while  attempting  to  pass  another 
driving  on  highway  not  pre- 
cluded from  recovery  of  damages 
for  injury  to  property  where 
conduct  of  person  causing  injury 
was  wanton,  wilful  or  reckless. . 

Mich.  121 

when  absence  of  flagman  at  dan- 
gerous crossing  place  renders 
railroad  company  liable  for  gross 
negligence N.  J.  276 

carrier    cannot   contract   with    pas- 


GROSS  NEGLIGENCE  —  conUntud, 
senger  to  exempt  itself  from  lia- 
bility for  gross  negligence.  ..Pa.  548 

discussion  of  the  Wisconsin  rule  of 
degrees  of  negligence,  slight,  or- 
dinary, and  gross Wis.  641 

notes  of  Wisconsin  cases  on  de- 
grees of  negligence 650-652 

reversal  of  judgment  for  erroneous 
instructions  on  "  gross  negli- 
gence" U.   S.   Sup.  686 

GUARDIAN. 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad  track; 
nonsuit  reversed,  the  question  of 
contributory  negligence  of  par- 
ent being  for  jury N.  Y.  314 

HARTFIELD  v.  ROPER. 

note  on  the  doctrine  of  Hartfield 
V.  Roper,  the  New  York  rule  of 
imputed  negligence 293-297 

HEADLIGHT. 

running  train  or  street  car  without 
headlight  Mich.  104 

HIGHWAY. 

collision  between  vehicles  owned  by 
two  defendants  and  plaintiff  in- 
jured while  riding  in  carriage, 
whose  driver  was  under  control 
of  one  defendant Mass.     59 

collision  between  vehicles  on  high- 
way, one  of  which  was  being 
driven  on  wrong  side  of  road... 

Mass.  59,    69 

horse  frightened,  running  away  and 
colliding  with  freight  car  on 
highway;  proximate  cause  of  ac- 
cident fright  of  animal Mich,  no 

horse  injured  in  collision  between 
vehicles  on  highway Mich.  121 

horse  frightened  by  bicycle  on 
highway,  running  away  and  dam- 
aging vehicle Minn.    181 

person  driving  horse  on  highway 
has  no  rights  superior  to  those 


Index. 


789 


HIGHWAY  —  conHnued. 

of     person     riding     on     bicycle 
thereon    Minn.   i8i 

a  bicycle  is  a  vehicle,  and  riding 
thereon  on  public  highway  is  not 
unlawful Minn.  i8i 

collision  between  vehicles  on  high- 
way  N.  J.  289 

child  of  tender  years  in  public  high- 
way run  over  by  sleigh. ..  .N.  Y.  293 

children  run  over  or  injured  by 
vehicles;  notes  of  New  York 
cases 305-306 

collisions  between  vehicles  on 
highway;  notes  of  New  York 
cases 400 

boy  passing  along  highway  on  side 
track  struck  by  engine N.  C.  414 

horse  attached  to  wagon  running 
away  and  colliding  with  wagon 
of  plaintiff,  inflicting  personal 
injuries Ohio,  487 

horse  frightened  at  machinery  left 
on  highway R.  I.  580 

child  of  tender  years  on  highway 
run  over  by  sleigh Vt.  628 

HORSE  FRIGHTENED. 

notes  of  Maryland  cases  relating  to 
collisions  between  vehicles  and 
trains  8-1 1 

at  noise  of  train  at  grade  crossing, 
breaking  gates  at  crossing,  and 
person  riding  in  ice  wagon  in- 
jured in  collision  with  train 

Mass.    39 

by  noise  of  train,  running  away 
and  upsetting  carriage  over  bank 
of  railroad  bridge Mass.    40 

by  noise  of  gong  on  electric  street 
car  and  person  driving  injured. . . 

Mass.    40 

running  away  and  colliding  with 
freight  car  on  highway;  prox- 
imate cause  of  accident  fright  of 
animal    Mich,   no 

by  fall  of  window  sash;  proximate 
cause  of  accident  fright  of  ani- 
mal     Mich.   Ill 


HORSE  FRIGHTENED  — rtfiirt««/^. 

by  noise  of  train  approaching  cross- 
ing and  person  riding  injured; 
failure  to  look  for  approaching 
train   Minn.   143 

by  noise  of  train  whistle  running 
away,  and  person  driving  in- 
jured     Minn.    143 

by    bicycle    on    highway,    running 

away   and  damaging  vehicle 

Minn.  181 

by  noise  of  train Miss.  185-186 

by  cars  at  crossing Neb.  236 

by  noise  of  train  at  crossing.  .Neb.  238 
by  noise  of  train  at  crossing.  .N.  H.  241 

by  noise  of  train  whistle N.  J.  292 

notes  of  New  York  cases 366 

by  noise  of  train,  running  on  track 

and  struck  by  train N.   C.  417 

notes  of  Ohio  cases 511-513 

by  cars,  noise  of  trains,  etc.;  notes 

of   Pennsylvania   cases 572-573 

at  machinery  left  on  highway.  .R.  I.  580 
person  on  sidewalk  struck  by  horse 
and    sleigh,    horse   being   fright- 
ened  by  ice  and  snow   piled   in 

street;  proximate  cause R.   I.  580 

by  train  and  person  riding  injured.. 

Tenn.  591 
by    noise   of   train,    etc.;   notes   of 

Texas  cases 599-600 

by  noise  of  train Vt.  630 

collision  between  wagon  and  train 
at  crossing  frightening  horse  and 

vehicle  upset W.  Va.  638 

by  noise  of  train;  notes  of  Wiscon- 
sin cases 656 

accidents  at  crossings;  notes  of  U. 
S.  C.  C.  and  U.  S.  C.  C.  A. 
cases 700-701 

HOSE  CART. 

fireman  on  hose  cart  struck  by 
train  at  crossing;  failure  to  stop, 
look,  and  listen;  railroad  not 
liable Pa.  566 

IMMINENT  DANGER. 
persons  injured  attempting  to  avoid 
impending  collision Miss.  186 
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IMMINENT  DK^GEVL  —  continued, 
person    jumping    from    wagon    to 
avoid  collision,  even  if  he  made 
a   mistake,   not  guilty  of  negli- 
gence preventing  recovery 

N.  Y.  347 
an  action  would  lie  against  a  per- 
son who,  in  attempting  to  protect 
child  from  danger,  crossed  track 
in  front  of  moving  train  with 
child  in  her  arms,  fell  on  track 
and  child  fell  under  wheels  of 
car  and  was  injured,  but  such  act 
of  person  was  not  the  proximate 
cause  of  injury  to  child,  the  rail- 
road company  being  liable  for 
negligent  running  of  train... Pa.  517 

IMPUTED  NEGLIGENCE. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with  train  at  crossing;  driver's 
negligence  not  imputable  to  pas- 
senger  Md.       I 

person  riding  in  wagon  by  invita- 
tion injured  in  collision  with 
train  at  crossing;  driver's  negli- 
gence not  imputable  to  passen- 
ger  Md.      4 

where  accident  was  caused  by  neg- 
ligence of  driver  of  vehicle  owned 
by  other  defendants  it  is  no  de- 
fense by  latter  that  negligence  of 
driver  of  carriage  in  which  plain- 
tiff was  riding  contributed  to  in- 
jury  Mass.    59 

whether  mother  of  two-year-old 
child,  who  permits  it  to  wander 
out  of  her  sight  for  a  few  mo- 
ments before  accident,  is  negli- 
gent, is  question  for  jury.. Mich.  128 

negligence  of  parent  having  care 
of  infant  child  non  sui  juris,  which 
contributes,  with  negligence  of  a 
third  person,  to  produce  injury 
to  the  child,  bars  recovery  by  lat- 
ter; negligence  of  parent  being, 
in  law,  imputed  to  the  infant. .. . 

Minn.  171 

persons  riding  in  carriage  driven  by 


IMPUTED  NEGLIGENCE— ri?«hif«rrf. 
plaintiffs  servant  injured  in  col- 
lision with  train  at  crossing  due 
to  negligence  of  driver  of  car- 
riage; failure  to  look  and  listen 
for  train N.  J.  249 

person  riding  in  vehicle  driven  by 
servant  of  owner  injured  in  col- 
lision with  train  at  crossing:  neg- 
ligence of  driver  not  imputable  to 
person  riding  in  vehicle N.  J.  258 

the  negligence  of  driver  of  vehicle 
hired  by  injured  party  cannot, 
without  some  co-operating  negli- 
gence on  his  part,  be  imputed  to 
the  passenger  in  virtue  of  simple 
act  of  hiring N.  J.  258 

the  doctrine  in  the  English  case 
of  Thorogood  v.  Bryan  disap- 
proved  N.  J.  258 

note  on  leading  New  Jersey  case 
on  subject  of  imputed  negli- 
gence  259 

negligence  of  parents  imputed  to 
infant  who  was  run  over  on  high- 
way  N.  Y.  293 

note  on  the  doctrine  of  Hartfield  v. 
Roper,  the  New  York  rule  of  im- 
puted negligence 293-297 

children  run  over  or  struck  by 
trains  at  crossings  or  on  track; 
notes  of  New  York  cases 312-314 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad  track; 
nonsuit  reversed,  the  question  of 
contributory  negligence  of  parent 
being  for  jury N.  Y.  314 

discussion  of  authorities  on  negli- 
gence   of   parents    imputable    to 

children  of  tender  years 

N.  Y.  314-318 

child  of  tender  years  walking  on 

trestle,  falling  down  and  killed 
by  train;  nonsuit  affirmed  on  con- 
tributory negligence  of  parent. . . 

N.  Y.  319 
accidents  to  children  on  street-car 
track;  notes  of  New  York  cases.. 

326-329 
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IMPUTED    NEGLIGENCE  —  cottHnued. 

girl  struck  by  street  car  after  she 
had  alighted  with  parents  from 
another  car N.  Y.  329 

person  riding  in  wagon  injured  in 
collision  at  crossing;  negligence 
of  driver  not  imputable  to  in- 
jured party N.  Y.  347,  352,  360 

persons  injured  in  collisions  while 
riding  in  vehicles;  question  of 
imputed  negligence;  notes  of 
New  York  cases 364-365 

negligence  of  carrier  not  imputable 
to  passenger  who  was  injured  in 
collision  between  street  car  and. 
wagon Ohio,  461 

negligence  of  parent  or  custodian 
of  child  cannot  be  imputed  to 
child  to  bar  latter's  right  of  ac- 
tion against  wrongful  acts  of 
others Ohio,  491 

liability  of  railroad  company  for  in- 
jury to  child  on  track,  notwith- 
standing negligence  of  parent  or 
custodian  of  child Ohio,  491 

where  infant  child  is  injured  by 
negligence  of  railroad  company, 
the  custodian  of  child  being  also 
guilty  of  negligence  contributing 
to  the  result,  the  father  of  child 
cannot  maintain  action  for  such 
injury,  the  negligence  of  custo- 
dian of  infant  being,  in  law,  the 
negligence  of  the  father.  ..Ohio,  492 

-discussion  of  doctrine Ohio,  496-504 

girl  riding  in  wagon  with  her  father 
injured  in  collision  with  street 
car;  negligence  of  father  not  im- 
putable to  child Ohio,  510 

boy  riding  on  rear  of  wagon  killed 
in  collision  with  street  car; 
driver's  negligence  not  imputable 
to  boy Ohio,  510 

•contributory  negligence  cannot  be 
imputed  to  child  of  tender  years.. 

Pa.  517,  525.  532 
negligence  of  parent  not  imputable 

to  child  of  tender  years Pa.  525 

-where  child,  less  than  three  years 


IMPUTED  NEGLIGENCE— f^iiA»»^i: 
of  age,  wandered  from  house 
onto  track  and  was  killed  by 
train,  question  for  jury  whether 
mother  was  negligent  in  permit- 
ting child  to  get  out  of  her  cus- 
tody   Pa.  535 

negligence  of  parent  to  permit  child 
of  tender  years  to  go  on  railroad 
track  where  trains  are  constantly 
passing Pa.  535 

negligence  of  parents  not  imputable 
to  child  of  tender  years Vt.  628 

negligence  of  parent  or  guardian 
of  infant  child  not  imputable  to 
child Va.  631 

negligence  of  parents  not  imputable 
to  child  of  tender  years. .  W.  Va.  640 

INADEQUATE  DAMAGES. 

verdict  for  $250,  where  boy's  foot 
was  permanently  injured  and  toe 
amputated,  held  to  be  inadequate 
damages Minn.  180 

INDEPENDENT  CONTRACTOR. 

where  person,  while  crossing  street, 
fell  over  projecting  rails  on 
street-car  track  placed  there  by 
contractor  in  charge  of  work, 
street-car  company  held  liable 
notwithstanding  work  of  laying 
track  was  being  done  by  inde- 
pendent contractor Mass.    80 

INFANT. 

boy  trespassing  on  coal  cars  run 
over  and  killed;  railroad  com- 
pany not  liable Md.    31 

accidents  to  children;  notes  of 
Maryland  cases Md.    33 

girl  passing  between  freight  cars 
standing  on  track  near  station 
killed  by  cars  coming  together; 
assumption  of  risk M^ss.    88 

child  playing  on  track  run  over  by 
train;  railroad  not  liable.  ..Mass.    88 

accidents  to  children  on  track  or 
at  crossings;  notes  of  Massa- 
chusetts cases 88-89 
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INFANT  —  conHnued, 

boy  killed  in  collision  while  at- 
tempting to  drive  across  track.. 

Mich.  127 

child,  of  tender  years,  wandering 
onto  railroad  track,  killed  by 
train  of  freight  cars  which  was 
being  slowly  backed  at  private 
crossing  which  was  in  common 
use Mich.  128 

whether  mother  of  two-year-old 
child,  who  permits  it  to  wajider 
out  of  her  sight  for  a  few  mo- 
ments before  accident,  is  negli- 
gent is  question  for  jury.. Mich.  128 

accidents  to  children  on  track; 
notes  of  Michigan  cases .130-131 

boy  killed  in  collision  with  train 
train  while  driving  across  track 
at  crossing;  failure  to  look  for 
train Minn.   171 

child    of   tender    years    wandering 

on  track  and  struck  by  train 

Minn.  171 

negligence  of  parent,  having  care  of 
infant  child  non  sui  juris,  which 
contributes,  with  negligence  of  a 
third  person,  to  produce  injury 
to  the  child,  bars  recovery  by 
latter;  negligence  of  parent  be- 
ing, in  law,  imputed  to  the  in- 
fant  Minn.   171 

boy  injured  in  attempting  to  climb 
over  freight  train  standing  at 
crossing Minn.   178 

accidents  to  children  on  track; 
notes  of  Mississippi  cases. ..  .186-187 

girl  killed  by  train  while  walking 
on  track  where  people  were  ac- 
customed to  walk,  train  running 
at  speed  greater  than  permitted 
by  city  ordinance;  railroad  liable.. 

Mo.  217 

boy  run  over  by  train  running 
backwards  at  crossing Mo.  222 

accidents  to  children  on  steam  and 
street-railroad  tracks;  notes  of 
Missouri  cases 225-227 

child  playing  on   track   struck   by 


INFANT  —  continufd. 
construction   train;   railroad   not 
Hable Neb.  23^ 

accidents  to  children  on  track; 
notes  of  Nebraska  cases 238-240 

children  killed  while  crossing  track 
in  wagon  at  crossing N.  J.  275 

boy  struck  by  train  while  crossing 
track  at  dangerous  crossing; 
gross  negligence  of  railroad  com- 
pany  N.J.  276,  281 

boy  run  over  by  trolley  car  at  street 
crossing k.  J.  283 

boy  playing  in  street  run  over  by 
street  car;  contributory  negli- 
gence  K.  J.  284 

child    of    tender    years    in    public 

highway  run  over  by  sleigh 

N.  V.  295 

negligence  of  parents  imputed  to 
infant  who  was  run  over  on  high- 
way  N.  Y.  295 

boy  riding  on  rear  platform  of 
street  car  injured  in  collision  of 
street  car  with  ice  wagon.  .N.  Y.  305 

degree  of  care  required  of  infants.. 

N.  Y.  305,  322^ 

violation  of  statute  prohibiting 
children,  not  passengers,  riding 
on  street-car  platforms,  does  not, 
for  all  purposes,  establish  con- 
tributory negligence,  especially 
where  child  was  on  platform  by 
conductor's  invitation N.  Y.  305 

children  run  over  or  injured  by  ve- 
hicles; notes  of  New  York  cases.. 

305-306 

girl  crossing  railroad  track  at  street 
crossing  struck  and  killed  by 
train N.   Y.  309 

accident  to  child  at  crossing  where 
no  flagman  was  stationed.  .N.  Y,  309 

children  run  over  or  struck  by 
trains  at  crossings  or  on  track; 
notes  of  New  York  cases 312-314 

child  wandering  from  custodv  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad 
track;  nonsuit  reversed,  the  ques- 
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tion   of  contributory   negligence 
of  parent  being  for  jury N.  Y.  314 

discussion  of  authorities  on  negli- 
gence   of   parents    imputable    to 

children  of  tender  years 

N.  Y.  314-318 

child  of  tender  years  walking  on 
trestle,  falling  down  and  killed  by 
train;  nonsuit  affirmed  on  con- 
tributory negligence  of  parent. . 

N.  Y.  319 

note  on  contributory  negligence  of 
infants 322 

accidents  to  children  on  street-car 
tracks;  notes  of  New  York 
cases 326-329 

girl  struck  by  street  car  after  she 
had  alighted  with  parents  from 
another  car N.  Y.  329 

boy  passing  along  highway  on  side 
track  struck  by  engine N.  C.  414 

child  crossing  track  run  over  by 
train;   railroad   liable Ohio,  487 

negligence  of  parent  or  custodian 
of  child  cannot  be  imputed  to 
child  to  bar  latter's  right  of  ac- 
tion against  wrongful  acts  of 
others Ohio,  491 

liability  of  railroad  company  for  in- 
jury to  child  on  track,  notwith- 
standing negligence  of  parent  or 
custodian  of  child Ohio,  491 

where  infant  child  is  injured  by 
negligence  of  railroad  company, 
the  custodian  of  child  being  also 
guilty  of  negligence  contribut- 
ing to  the  result,  the  father  of 
child  cannot  maintain  action  for 
such  injury,  the  negligence  of 
custodian  of  infant  being,  in  law, 

the  negligence  of  the  father 

Ohio,  492 

child  climbing  over  cars  at  cross- 
ing which  had  been  standing 
there  for  some  time  injured  by 
sudden  backing  of  train. .  .Ohio,  505 

degree  of  care  required  of  children 
of  tender  years Ohio,  505 


\^Y  k}^T  —  continued. 

child  run  over  and  killed  on  rail- 
road track Ohio,  50& 

girl  riding  in  wagon  with  her  father 
injured  in  collision  with  street 
car;  negligence  of  father  not  im- 
putable to  child Ohio,  510 

boy  riding  on  rear  of  wagon  killed 
in  collision  with  street  car; 
driver's  negligence  not  imputable 
to  boy Ohio,  51a 

ch'ld  injured  or  killed  on  steam 
and  street- railroad  tracks;  notes 
of  Oregon  cases 516-517 

an  action  would  lie  against  a  per- 
son who,  in  attempting  to  protect 
child  from  danger,  crossed  track 
in  front  of  moving  train  with 
child  in  her  arms,  fell  on  track 
and  child  fell  under  wheels  of  car 
and  was  injured,  but  such  act  of 
person  was  not  the  proximate 
cause  of  injury  to  child,  the  rail- 
road company  being  liable  for 
negligent  running  of  train Pa.  517 

contributory  negligence  cannot  be 
imputed  to  child  of  tender  years.. 

Pa.  517,   525.  532 

rule  as  to  mutual  negligence  be- 
tween adult  parties  does  not  ap- 
ply to  child  of  tender  years.  .Pa.  521 

child  boarding  engine  tender  at  re- 
quest of  fireman  run  over  and 
killed;  railroad  not  liable,  the  act 
of  fireman  not  being  within  scope 
of  employment Pa.  524 

child  of  tender  years  straying  from 
house  onto  track  and  run  over  by 
train Pa.  525 

negligence  of  parent  not  imputable 
to  child  of  tender  years Pa.  525 

child  injured  while  attempting  to 
crawl  under  cars  which  blocked 
public  crossing;  railroad  liable... 

Pa.  531 

but  see  similar  case  where  judg- 
ment for  plaintiff  was  reversed 
for  erroneous  instructions  as  to 
damages Pa.  534 
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child  returning  from  school  cross- 
ing track  at  place  not  crossing 
struck  and  injured  by  engine; 
railroad  not  liable Pa.  532 

boy  falling  into  hole  on  track  and 
run  over  by  engine;  railroad 
liable Pa.  532 

where  child,  less  than  three  years  of 
age,  wandered  from  house  onto 
track  and  was  killed  by  train, 
question  for  jury  whether  mother 
was  negligent  in  permitting  child 
to  get  out  of  her  custody Pa.  535 

negligence  of  parent  to  permit  child 
of  tender  years  to  go  on  railroad 
track  where  trains  are  constantly 
passing Pa.  535 

boy,  trespassing  on  track,  run  over 
by  coal  train;  railroad  not  liable- 
Pa.  541 

boy  attempting  to  jump  on  front 
platform  of  moving  street  car, 
falling  therefrom,  and  run  over; 
railroad  not  liable Pa.  544 

boy  walking  on  railroad  ties  run 
over  and  killed  by  train;  rail- 
road not  liable Pa.  544 

■children  injured  at  crossings  and  on 
steam  and  street-railroad  tracks; 
notes  of  Pennsylvania  cases.  .545-546 

boy  driving  across  track  at  grade 
crossing  killed  by  train;  failure 
to  signal  question  for  jury Pa.  546 

accidents  to  children;  notes  of 
Rhode  Island  cases 580 

accidents  to  children  on  track 

S.  C.  583 

■children  run  over  by  trains  and 
street  cars Tenn.  594 

measure  of  damages  which  minor 
child  is  entitled  to  recover  in  ac- 
tion for  negligent  killing  of 
father Tex.  602 

child  standing  in  doorway  of 
freight  car  injured  by  sudden 
movement  of  car Tex.  6i2 

whether  child  who  was  injured  on 


INFANT  — ^^«/iVfi#^^. 
freight  car  was  trespasser  or  not 
was  for  jury Tex.  612 

accidents  to  children  at  crossings 
or  on  track;  notes  of  Texas 
cases 621-623 

accidents  to  children  on  track; 
notes  of  Utah  cases 626-627 

child  of  tender  years  on  highway 
run  over  by  sleigh Vt.  628 

negligence  of  parents  not  imputed 
to  child  of  tender  years Vt.  628 

accidents  to  children  on  track; 
notes  of  Vermont  cases 629 

child  of  tender  years  running  out 
of  house  onto  track  run  over  by 
train Va.  631 

child,  less  than  three  years  old,  in- 
capable    of     contributory     negli- 
gence  Va.  631 

negligence  of  parent  or  guardian  of 
infant  child  not  imputable  to 
child Va.  631 

children  asleep  on  track  run  over 
and  killed  bv  train Va.  632-633 

accidents  to  children  on  track; 
notes  of  Washington  cases.  ..637-638 

child  of  tender  years  run  over  and 
killed  by  train W.  Va.  640 

negligence  of  parents  not  impu- 
table to  child  of  tender  years. . 

W.  Va.  640 

accidents  to  children  on  track; 
notes  of  Wisconsin  cases 658-659 

child  of  tender  years  run  over  by 
horse  car U.  S.  Sup.  685 

degree  of  care  required  of  children 
of  tender  years U.  S.  Sup.  685 

child  of  tender  years  run  over  by 

switching  engine U.  S.  C.  C.  A.  688 

accidents  at  crossings  or  on  track; 
notes  of  U.  S.  C.  C.  and  U.  S. 
C.  C.  A.  cases 700-701 

INSTRUCTION. 

instruction  that  if  plaintiff  failed  to 
exercise  ordinary  care  in  driving 
across  street-car  track  he  was  not 
entitled  to  recover  unless  motor- 
man  of  car  could  have  avoided 
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INSTRUCTION  —  conHnued, 
accident  after  he   saw  plaintiff's 
peril,    properly   given    in    action 
arising  out  of  collision  between 
street  car  and  vehicle Md.    17 

where  there  was  evidence  tending 
to  show  contributory  negligence, 
error  to  charge  that  "  the  law 
presumes  deceased  did  exercise 
ordinary  care  " Mo.  190,  194 

instructions  on  negligence  and  con- 
tributory negligence Neb.  2ZZ 

instructions  on  contributory  negli- 
gence   N.  Y.  368 

person  driving  killed  in  collision 
between  wagon'  and  street  car; 
erroneous  instruction  on  question 
of  negligence  of  parties.  ..Ohio,  451 

INTOXICATION. 

intoxicated  person  run  over  on 
track;  duty  of  railroad  company.. 

Md.    26 

intoxicated  person  struck  and  killed 
by  train Mo.  205 

intoxicated  person  lying  on  track 
run  over  and  killed  by  street  car.. 

N.  H.  242 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  New 
York  cases 349-350.  361-364 

duty  of  engineer  of  train  when  dis- 
covering person  on  track.. N.  C.  401 

intoxicated  person  run  over  on 
track N.  C.  4" 

intoxicated   persons   on   track   run 

over  and  killed  by  trains 

Tenn.  592-593 

accidents  to  persons  lying  on 
track   Tex.  625 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train;  contributory  negli- 
gence     Wis.  653 

INVITATION. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with    train    at    crossing;    driver's 


INVITATION  —  conHnued, 
negligence  not  imputable  to  pas- 
senger   Md.      I 

person  riding  in  wagon  by  invita- 
tion injured  in  collision  with  train 
at  crossing;  driver's  negligence 
not  imputable  to  passenger.  .Md.      4 

invitation  to  cross  track  at  grade 
crossing  by  gateman.  .Mass,  52,  54,  75 

person  injured  while  driving  across 
passageway  on  track"  opened  by 
railroad  track,  his  wagon  being 
struck  by  car  which  was  pushed 
off  track  by  a  freight  train. .Mich.    95 

person  injured  while  driving  across 
passageway  on  track  opened  by 
railroad  track,  his  wagon  being 
struck  by  car  which  was  pushed 
off  track  by  a  freight  train.  .Mich.    95 

person  driving  across  track,  on  sig- 
nal from  flagman  that  it  was  safe 
to  do  so,  killed  in  collision  at 
crossing Mich.    98 

presumption  of  safety  when  gates 
at  crossing  open Mich.  109 

person  knowing  that  flagman  is 
habitually  stationed  at  crossing, 
and  not  finding  him  at  post,  has 
right  to  presume  train  is  not 
about  to  pass N.  J.  269 

violation  of  statute  prohibiting 
children,  not  passengers,  riding 
on  street-car  platforms,  does  not, 
for  all  purposes,  establish  con- 
tributory negligence,  especially 
where  child  was  on  platform  by 
conductor's  invitation N.   Y.  305 

person  driving  across  track  at  a 
trot,  the  gates  at  crossing  being 
open,  not  negligent Ohio,  428 

open  gate  at  crossing,  with  gate- 
man  in  charge,  is  invitation  to 
persons  to  cross,  and  the  pre- 
sumption is  that  it  is  safe  to  do 
so  Ohio,  428 

leaving  gate  open  at  crossing  is 
invitation  to  traveler  to  cross 
track,  and  is  implied  assurance 
that  it  is  safe  to  do  so R.  I.  578 
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JOINT  TORTFEASORS. 

collision  between  vehicles  owned 
by  two  defendants,  and  plaintiflF 
injured  while  riding  in  carriage 
whose  driver  was  under  control 
of  one  defendant Mass.    59 

under  the  statutes  the  supreme 
court  may  reverse  or  affirm  judg- 
ment of  circuit  court  or  give  such 
judgment  as  it  may  consider 
should  have  been  given,  and  may 
reverse  judgment  as  to  one  of 
two  defendants  and  affirm  same 
as  to  other  defendant Mo.  188 

passenger  on  street  car  injured  in 
collision  between  train  and  street 
car  at  crossing  may  maintain 
joint  action  against  both  railroad 
companies N.    J.   285 

collision  between  street  car  and 
train  at  crossing,  and  passenger 
on  street  car  killed Ohio,  442 

plaintiff  not  precluded  from  recov- 
ery against  one  joint  tortfeasor 
by  showing  that  others  have 
borne  a  share  in  it Pa.  517 

all  torts  by  several  persons  are 
joint  or  several  at  the  election  of 
injured  party,  but  there  is  no 
contribution  among  tortfeasors.. 

Pa.  517 

JUDGMENT. 

under  the  statutes  the  supreme 
court  may  reverse  or  affirm  judg- 
ment of  circuit  court  or  give 
such  judgment  as  it  may  consider 
should  have  been  given,  and  may 
reverse  judgment  as  to  one  of 
two  defendants  and  affirm  same 
as  to  other  defendant Mo.  188 

JURY. 

when  jury  report  disagreement  it 
is  in  discretion  of  court  to  send 
them  out  for  further  deliberation.. 

Minn.  146 

"  KICKING  CARS." 

persons  injured  or  killed  at  cross- 


"  KICKING  Cfii^RS''  -^continued. 
ings  or  on  track;  notes  of  Min- 
nesota cases 168-169 

accidents  to  children  on  steam  and 
street-railroad  tracks;  notes  of 
Missouri  cases 225-227 

LIMITING  LIABILITY. 

carrier  cannot  contract  with  pas- 
senger to  exempt  itself  from  lia- 
bility for  gross  negligence. .  .Pa.  548 

where  railroad  company's  agents 
attached  plaintiflf's  freight  car  to 
passenger  train,  contrary  to  rules, 
plaintiflF  agreeing  to  run  all  risks, 
the  company  could  not  repudiate 
acts  of  agents  to  free  themselves 
from  liability  for  negligence,  on 
ground  of  want  of  power  in 
agents   Pa.  556 

LOOKING  AND  LISTENING.    See 
"  Stop,  Look  and  Listen." 

MAIL  AGENT. 

mail  agent  attending  to  mail  struck 
by    train Mich.    112 

MEASURE  OF  DAMAGES. 

discussion  as  to  measure  of  dam- 
ages in  action  for  negligent  kill- 
ing of  person Pa.  548 

it  is  competent  to  prove  earnings 
of  deceased  in  action  for  damages 
by  widow  and  children  of  man 
killed    in    collision Tex.  602 

measure  of  damages  which  minor 
child  is  entitled  to  recover  in  ac-» 
tion  for  negligent  killing  of 
father Tex.  602 

MENTAL  SUFFERING. 

error  to  permit  jury  to  assess  dam- 
ages for  mental  suflFering  as  well 
as  physical  pain  in  action  for  in- 
juries to  boy  run  over  by  engine.. 

U.  S.  C.  C.  A.  688 

MORTALITY  TABLES, 
witness  testifying  to  probable  dura- 
tion of  life  from  mortuary  tables 
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MORTALITY  TABLES  — ^<wfft«ii^i/. 

should    produce    them,    or    they 
should  be  offered  in  evidence., 

Tex.  602 

MOTORMAN. 

it  is  negligence  in  driver  of  elec- 
tric street  car  to  run  same  over 
street  crossing  without  being  on 
the  lookout  or  having  car  under 
control  so  as  to  avoid  collision. . 

Minn.  146 

MUTUAL  NEGLIGENCE. 

rule  as  to  mutual  negligence  be- 
tween adult  parties  does  not  ap- 
ply to  child  of  tender  years.. Pa.  521 

collision  caused  by  mutual  negli- 
gence     Pa.   523 

rule  as  to  mutual  negligence.  ..Vt.  631 

where  there  is  mutual  negligence 
of  both  parties  in  the  transaction, 
there  can  be  no  recovery.  ..Wis.  641 

NEGLIGENCE. 

reckless  driving  of  electric  car  at 
full  speed  around  corners  of 
streets  in  populous  cities,  gross 
negligence   Md.     11 

upon  much  traveled  streets  in  a  city 
it  is  negligence  to  run  an  electric 
street  car  over  crossing  at  high 

and  dangerous  rate  of  speed 

Minn.  146 

it  is  negligence  in  driver  of  electric 
street  car  to  run  same  over  street 
crossing  without  being  on  the 
lookout  or  having  car  under  con- 
trol so  as  to  avoid  collision.... 

Minn.  146 

it  is  negligence  per  se  for  railroad 
company  to  make  flying  switch 
across  streets  of  town  along 
which  persons  are  constantly 
passing   Miss.   185 

€rror  of  circuit  court  to  sustain  re- 
covery for  $5,000  in  action  for 
killing  of  person  at  crossing, 
based  on  a  finding  of  negligence 
not  embraced  within  statute  fix- 
ing such  sum  in  actions  for  death 


NEGLIGENCE  —continued, 
caused  by  negligence  of  railroad 
company  Mo.  190 

instructions  on  negligence  and  con- 
tributory negligence Neb.  233 

when  speed  of  train  not  evidence 
of  negligence Neb.   238 

if  injury  was  contributed  to  by 
plaintiff's  negligence,  but  for 
which  he  would  not  have  been 
injured  from  defendant's  negli- 
gence, the  comparative  degrees 
of  the  negligence  of  the  parties  is 
immaterial N.  J.  243,  249 

the  negligence  of  driver  of  vehicle 
hired  by  injured  party  cannot, 
without  some  co-operating  negli- 
gence on  his  part,  be  imputed  to 
the  passenger  in  virtue  of  simple 
act  of  hiring N.  J.  258 

boy  struck  by  train  while  crossing 
track  at  dangerous  crossing; 
gross  negligence  of  railroad  com- 
pany   N.  J.  276,  281 

when  absence  of  flagman  at  dan- 
gerous crossing  place  rendered 
railroad  company  liable  for  gross 
negligence  N.  J.  276 

driver  found  dead  on  track;  pre- 
sumption that  he  was  struck  by 
defendant's  train  or  horse  car. . 

N.  Y.  336 

burden  of  proof  on  questions  of 
negligence  and  contributory  neg- 
ligence   N.  Y.  368 

when  different  conclusions  may  be 
drawn  from  facts  on  the  question 
of  negligence,  issue  should  be 
submitted  to  jury N.  C.  401 

the  doctrine  in  Herring  v.  R.  R. 
Co.   overruled N.   C.  401 

notwithstanding  previous  negli- 
gence of  plaintiff  if.  at  time  of  in- 
jury, same  could  have  been 
avoided  by  reasonable  care  on 
part  of  defendant,  an  action  will 
lie  for  damages N.  C.  401 

in  action  under  statute  for  dam- 
ages for  death  of  person  caused 
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NEGLIGENCE  —  continued, 
by  defendant's  wrongful  act,  it  is 
not  competent  to  prove  that 
some  of  next  of  kin  were  guilty 
of  negligence  contributing  to  the 
fatal  injury Ohio.  419 

person  driving  killed  in  collision 
between  wagon  and  street  car; 
erroneous  instruction  on  ques- 
tion of  negligence  of  parties 

Ohio,  451 

discussion  of  negligence  and  con- 
tributory negligence  and  remote 
and  proximate  cause.. Ohio,  451,  455 

discussion  of  the  United  States  su- 
preme court  ruling  in  Stokes  v. 
Saltonstall  on  the  question  of 
negligence Ohio,  451,  45&-460 

where  infant  child  is  injured  by 
negligence  of  railroad  company, 
the  custodian  of  child  being  also 
guilty  of  negligence  contributing 
to  the  result,  the  father  of  child 
cannot  maintain  action  for  such 
injury,  the  negligence  of  custo- 
dian of  infant  being,  in  law,  the 
negligence  of  the  father.  ..Ohio,  492 

running  train  at  speed  prohibited 
by  ordinance  is  not,  per  se,  con- 
clusive proof  of  negligence,  but 
is  evidence  of  negligence  to  be 
considered  with  other  evidence.. 

Ore.  515 

an  action  would  lie  against  a  per- 
son who,  in  attempting  to  pro- 
tect child  from  danger,  crossed 
track  in  front  of  moving  train 
with  child  in  her  arms,  fell  on 
track,  and  child  fell  under  wheels 
of  car  and  was  injured,  but  such 
act  of  person  was  not  the  prox- 
imate cause  of  injury  to  child, 
the  railroad  company  being  lia- 
ble for  negligent  running  of 
train    Pa.    517 

negligence  of  parent  to  permit 
child  of  tender  years  to  go  on 
railroad  track  where  trains  are 
constantly  passing Pa.   535 


NEGLIGENCE  ~  continued. 

in  Pennsylvania  a  person  is  re- 
quired to  %top  as  well  as  to  look 
and  listen  before  crossing  a  rail- 
road track,  and  failure  to  do  so  is 
negligence  per  se Pa.  565^ 

duty  of  one  about  to  cross  street 
railway  to  look,  and  if  any  ob- 
struction to  listen,  and  failure  to 
do  so  is  negligence  per  se Pa.  S7S 

it  is  not  always  negligence  to  cross 
a  railway  track  at  a  regular 
crossing  in  front  of  a  moving 
train,  but  is  to  be  determined  by 
the  facts  in  the  case Tex.  602 

failure  to  comply  with  statutory 
requirement  as  to  signal  at  cross- 
ing is  negligence Utah,  626 

rule  as  to  mutual  negligence. .  .Vt.  631 

failure  to  signal  as  required  by  stat- 
ute is  negligence W  .Va.  638,  640 

where  there  is  mutual  negligence 
of  both  parties  in  the  transac- 
tion, there  can  be  no  recovery, . 

Wis.  641 

discussion  of  the  Wisconsin  rule  of 

degrees  of  negligence,  slight,  or- 
dinary, and  gross Wis.  641 

notes  of  Wisconsin  cases  on  de- 
grees of  negligence 650-652 

statute  rendering  railway  company 
liable,  in  absence  of  negligence, 
for  killing  of  live  stock,  uncon- 
stitutional to  that  extent.  ..Wyo.  655^ 

the  terms  "  ordinary  care,"  *'  rea- 
sonable prudence,"  etc..  have  a 
relative  significance,  and  cannot 
be  arbitrarily  defined.. U.  S.  Sup.  659* 

when  question  of  negligence  is  one 

of  law  and  when  one  of  fact 

U.  S.  Sup.  65^ 

violation  of  ordinance  as  to  speed 

of  trains  is  evidence  of  negli- 
gence to*  be  considered  with  other 
evidence U.  S.  Sup.  659 

note  on  the  English  doctrine  in 
Davies  v.  Mann 680-681 

reversal  of  judgment  for  erroneous 
instructions  on  **  gross  negli- 
gence " U.  S.  Sup.  686 


INDEX, 
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NOISE.        (Bell,      Steam,      Train, 
Whistle,  etc.) 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking  down 
gate  at  crossing,  and  person  rid- 
ing in  ice  wagon  injured  in  col- 
lision with  train Mass.    39 

horse  frightened  by  noise  of  train 
running  away  and  upsetting  car- 
riage over  bank  of  railroad 
bridge  Mass.    40 

horse  frightened  by  noise  of  train 
approaching  crossing,  and  person 
riding  injured;  failure  to  look 
for  approaching  train Minn.  143 

horses  frightened  by  noise  of 
train... Miss.  185-186;  Neb.  238; 

N.  H.  241 

horse  frightened  by  noise  of  train 
whistle N.   J.   292 

horses  frightened  at  crossings; 
iK>tes  of  New  York  cases 366 

horses  frightened;  notes  of  Ohio 
cases   511-513 

horses  frightened  by  cars,  noise  of 
trains,  etc.;  notes  of  Pennsyl- 
vania cases 572-573 

horses  frightened  by  noise  of  train, 
etc.;  notes  of  Texas  cases 599-600 

horses  frightened  by  noise  of  train.. 

Vt.  630 

horses  frightened  by  noise  of  train; 
notes  of  Wisconsin  cases 656 

NONSUIT. 

if  it  appears  from  plaintiffs  evi- 
dence that  his  own  negligence 
contributed  to  the  injury  for 
which  he  sues,  it  is  duty  of  court 
to  nonsuit N.  J.  243,  249,  269 

nonsuit  properly  granted  in  action 
for  injuries  to  person  and  wagon, 
caused  by  collision  with  train  at 
crossing N.  J.  273 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad  track; 
nonsuit  reversed,  the  question  of 
contributory  negligence  of  parent 
being  for  jury N.   Y.  314 


NONSUIT  —  conHnued, 

child  of  tender  years  walking  on 
trestle,  falling  down  and  killed 
by  train;  nonsuit  affirmed  on  con- 
tributory negligence  of  parent. . 

N.  Y.  319- 

nonsuit  only  upheld  where  plain- 
tiffs contributory  negligence  is 
conclusively  established N.  Y.  355 

NOTES. 

"  looking  and  listening; "  general 
rule.  .91-92,  177-178,  249-250,  641-642- 

the  New  Jersey  rule  as  to  duty  of 
travelers  at  crossings 249-25a 

"  stop,  look  and  listen; "  Pennsyl- 
vania rule 569,  573. 

contributory  negligence  in  crossing 
railroad  track 177-178,  213 

contributory  negligence  in  crossing 
ing  accidents;  English  rule 383. 

leading  New  Jersey  case  on  sub- 
ject of  imputed  negligence 259 

imputed   negligence 259,   293-297 

imputed  negligence;  English  rule.. 

465-466 

doctrine  of  Hartficld  v.  Roper,  the 
New  York  rule  of  imputed  neg- 
ligence       293-297 

contributory  negligence  of  infants..  322* 

liability  for  injuries  to  infants: 
English  rule 497-5oo,   531 

Wisconsin  rule  on  degrees  of  negli- 
gence   650-652- 

burden  of  proof  in  negligence 
cases;   English  rule 372-373 

mutual  negligence;  English  rule... 

497-5oa 

contributory  negligence;  English 
rule 497-500- 

proximate  cause;  English  rule.. 376-379- 

right  to  bring  separate  causes  of 
action  for  injuries  to  person  and 
property  arising  out  of  same  ac- 
cident    585-586- 

ruling  in  Railway  Co.  v.  Ives  (U. 
S.)    659-660 

liability  of  owner  and  independent 
contractor;   English   rule 85-87- 
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NOTES  —  continued. 

the  English  doctrine  in  Davies  v, 
Mann  680-681 

English  cases 5,  7,  65,  85,  86, 

87,  202,  203,  245.  247,  253,  259, 
261,  262,  263,  264,  265,  267,  287, 
296,  297,  298,  299,  301,  302,  303, 
340,  345,  371,  Z7^.  Zn.  376,  378, 
379,  383,  384.  404,  405,  406,  465, 
466,  490,  497,  498,  499,  500,  520, 
522,  531,  552,  553,  589,  632,  679,  680 

Maryland  cases  relating  to  col- 
lisions between  vehicles  and 
trains  8-11 

pedestrians  struck  by  street  cars; 
Maryland  cases 21 

Maryland  cases  relating  to  acci- 
dents to  pedestrians  at  crossings 
or  on  track 24-28 

accidents  to  children;  Maryland 
cases    ZZ 

passengers  injured  in  collision  or 
in  railroad  track;  Massachusetts 
cases   34 

Massachusetts  cases  relating  to 
passenger^  injured  in  collisions 
or  at  crossings 37-39 

collisions  between  trains  and  ve- 
hicles at  crossings;  Massachu- 
setts cases 50-54 

collisions  between  street  cars  and 
vehicles;  Massachusetts  cases.  .58-59 

accidents  to  persons  crossing  street 
being  run  over  or  struck  by 
horses  or  vehicles;  Massachusetts 
cases 69 

persons  injured  or  killed  on  track 
or  at  crossings;  Massachusetts 
cases 75^80 

accidents  to  children  on  track  or  at 
crossings;  Massachusetts  cases. .88-89 

collisions  at  crossings  between 
trains  and  vehicles;  Michigan 
cases 102-105 

collisions  between  street  cars  and 
vehicles;  Michigan  cases 108 

pedestrians  injured  or  killed  while 
crossing  railroad  track;  Michi- 
gan cases 1 16-1 18 


NOTES  —  continued. 

accidents  to  children  on  track; 
Michigan  cases 130-131 

collisions  between  trains  and  ve- 
hicles at  crossings;  Minnesota 
cases 141-142 

collisions  with  animals  on  track; 
Minnesota  cases 142 

persons  injured  or  killed  at  cross- 
ings or  on  track;  Minnesota 
cases 168-169 

accidents  at  crossings,  collisions, 
persons  injured  or  killed  on 
track;  notes  of  Mississippi  cases.. 

183-187 

animals  injured  or  killed  on  track; 
Mississippi  cases 187 

collisions  between  trains  and  ve- 
hicles at  crossings;  Missouri 
cases 194-195 

pedestrians  injured  on  railroad 
track;  Missouri  cases 204-205,  212 

accidents  to  children  on  steam  and 
street-railroad  tracks;  Missouri 
cases 225-227 

accidents  at  crossings  and  on  track; 
Nebraska  cases 235-238 

accidents  to  children  on  track; 
Nebraska  cases 238-240 

collisions  between  trains  and  ve- 
hicles at  crossings;  Nevada  cases..  241 

accidents  at  crossings  or  on  track; 
New  Hampshire  cases 241-242 

collisions  at  crossings  and  between 
vehicles  and  street  cars;  New 
Jersey  cases 274-275 

persons  injured  on  steam  and 
street-railway  tracks;  New  Jersey 
cases 288-289 

children  run  over  or  injured  by  ve- 
hicles; New  York  cases 305-306 

children  run  over  or  struck  by 
trains  at  crossings  or  on  track; 
New  York  cases 312-314 

accidents  to  children  on  street-car 
tracks;  New  York  cases 326-329 

collisions  between  vehicles  and 
trains  at  crossings;  New  York 
cases 349-350,  361-364 
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NOTES  —  continued, 

persons  injured  in  collisions  while 
riding  in  vehicles;  question  of 
imputed  negligence;  New  York 
cases 364-365 

accidents    at    defective    crossings; 

•   New  York  cases 365-366 

horses  frightened  at  crossings; 
NewYork  cases 366 

pedestrians  injured  or  killed  on 
steam-railroad  tracks;  New  York 
cases 394-399 

persons  injured  or  killed  on  street- 
car tracks;  New  York  cases.  .398-399 

persons  run  over  by  wagons,  etc.; 
New  York  cases 399-400 

collisions  between  vehicles  on 
highway;  New  York  cases 400 

collisions  between  street  cars  and 
wagons;  New  York  cases. ..  .400^401 

collisions  at  crossings  and  persons 
injured  on  track;  North  Carolina     ' 
cases 410-413 

animals  injured  or  killed  on  track; 
North  Carolina  cases 413-414 

accidents  at  crossings,  horses 
frightened,  persons  injured  by 
trains  and  street  cars,  etc.;  Ohio 
cases 511-513 

animals  killed  or  injured  on  track; 
Ohio  cases 513 

animals  injured  or  killed  on  track; 
Oklahoma  cases 513-514 

collisions  between  trains  and  ve- 
hicles at  crossings;  Oklahoma 
cases 514 

collisions  between  vehicles  and 
trains  at  crossings;  Oregon 
cases S14-515 

animals  injured  or  killed  on  track; 
Oregon    cases 517 

children  injured  at  crossings  and 
on  steam  and  street-railroad 
tracks;  Pennsylvania  cases.  ..545-546 

collisions  between  vehicles  and 
trains  at  crossings;  Pennsylvania 
cases 569-572 

horses  frightened  by  cars,  noise 
of     trains,     etc.;     Pennsylvania 

cases 572-573 

Vol.  XII  — 51 


NOTES  —  continued, 
collisions    between    vehicles     and 
street  cars;  Pennsylvania  cases. . 

573-575 
pedestrians  injured  at  crossings  and 

on  track;  Pennsylvania  cases 

575-5:7 
pedestrians     struck     by     wagons; 

Pennsylvania  cases 577 

accidents  to  children;  Rhode  Is- 
land cases 580 

accidents    at    crossings,    collisions 

and  injuries  to  persons  on  track; 

South  Carolina  cases 582-583 

animals  injured  or  killed  on  track; 

South   Carolina  cases 583-584 

animals     injured     or     killed     on 

track;  South  Dakota  cases 585 

animals  injured  or  killed  on  track; 

Tennessee  cases 594-595 

collisions    between    vehicles     and 

trains;  Texas  cases 598-601 

horses  frightened  by  noise  of  train, 

etc. ;  Texas  cases 599-6oo 

accidents    at    defective    crossings; 

Texas  cases 600-601 

animals  injured  or  killed  on  track; 

Texas  cases 601 

accidents  to  children  at  crossings 

or  on  track;  Texas  cases 621-623 

collisions    between     vehicles     and 

trains  at  crossings;  Utah  cases. .  626 
accidents    to    children    on    track; 

Utah  cases 626-627 

animals  injured  or  killed  on  track; 

Utah  cases 627-628 

accidents    to    children    on    track; 

Vermont   cases 629 

animals  injured  or  killed  on  track; 

Vermont  cases 631 

persons  injured  or  killed  at  cross- 
ings or  on  track;  Virginia  cases.. 

633-635 
collisions  between   trains   and   ve- 
hicles    at     crossings;     Virginia 

cases 635-636 

animals  injured  or  killed  on  track; 

Virginia  cases 637 

collisions    at    crossings;    collisions 
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NOTES  —  continued, 

between  wagon  and   street  car; 

Washington  cases 637 

accidents    to    children    on    track; 

Washington  cases 637-638 

animals  injured  or  killed  on  track; 

Washington  cases 638 

animals  injured  or  killed  on  track; 

West  Virginia  cases 641 

collisions     between     wagons     and 

trains    at    crossings;    Wisconsin 

cases 654-656 

collisions     between     wagons     and 

trains    at    crossings;    Wisconsin 

cases 654-656 

horses  frightened  by  noise  of  train; 

Wisconsin  cases 656 

collisions    between     vehicles     and 

street  cars;  Wisconsin  cases.  .656-657 
accidents    to    children    on    track; 

Wisconsin  cases 658-659 

animals  injured  or  killed  on  track; 

Wisconsin  cases 659 

collisions  between  trains  and  ve- 
hicles at  crossings;  U.   S.   Sup. 

Ct.  cases 687-^88 

accidents  at  crossing  or  on  track; 

notes  of  U.  S.  C.  C.  and  U.  S. 

C.  C.  A.  cases 700-701 

OBSTRUCTED  VIEW. 

person  killed  at  crossing  while  driv- 
ing across  track;  view  of  track 
being  obstructed  until  within  a 
few  feet  of  crossing Minn.  136 

evidence  as  to  obstructions  to  view 
of  crossing  competent,  whether 
alleged  or  not Tex.  602 

OBSTRUCTION. 

person  on  sidewalk  struck  by  run- 
away horse  drawing  sleigh  which 
ran  into  pile  of  snow  on  street- 
car track;  railroad  company  not 
liable Mass.    80 

horse  frightened,  running  away 
and  colliding  with  freight  car  on 
highway;  proximate  cause  of  ac- 
cident fright  of  animal Mich,  no 

person  crossing  track  at  place  not 


OBSTRUCTION  —  continued, 

crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was  moved 
without  signal Mo.  198 

horse  frightened  by  cars  at  cross- 
ing  Neb.  236 

child  climbing  over  cars  at  crossing 
which  had  been  standing  there 
for  some  time,  injured  by  sudden 
backing  of  train Ohio,  505 

accidents  at  crossings,  horses 
frightened,  persons  injured  by 
trains  and  street  cars,  etc.;  notes 
of  Ohio  cases 5ii-5iJ 

child  injured  while  attempting  to 
crawl  under  cars  which  blocked 
public  crossing;  railroad  liable.. 

Pa.  531 

but  see  similar  case  where  judg- 
ment for  plaintiff  was  reversed 
for  erroneous  instructions  as  to 
damages Pa.  534 

person  on  sidewalk  struck  by  horse 
and  sleigh,  horse  being  fright- 
ened by  ice  and  snow  piled  in 
street;  proximate  cause R.   I.  580 

horse  frightened  at  machinery  left 
on  highway R.  I.  580 

evidence  as  to  obstructions  to  view 
of  crossing  competent,  w^hether 
alleged  or  not Tex.  6o* 

ORDINANCE. 

railroad  company  not  negligent 
per  se  for  omission  to  comply 
with  ordinance  where  trespasser 
was  killed  on  its  right  of  way. . . 

Md.    27 

person  injured  while  attempting  to 
pass  between  cars  which  had 
been  standing  at  street  crossing 
longer  than  permitted  by  city 
ordinance;  contributory  negli- 
gence  Mo.  195 

girl  killed  by  train  while  walking 
on  track  where  people  were  ac- 
customed to  walk,  train  running 
at  speed  greater  than  permitted 
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ORDINANCE  —  conHnued, 

by  city  ordinance,  railroad  liable.. 

Mo.  217 

running  train  at  speed  prohibited 
by  ordinance  is  not,  per  se,  con- 
clusive proof  of  negligence,  but 
is  evidence  of  negligence  to  be 
considered  with  other  evidence. . 

Ore.  515 

violation  of  ordinance  as  to  speed 
of  trains  is  evidence  of  negli- 
gence to  be  considered  with 
other  evidence U.  S.  Sup.  659 

OVERHEAD  BRIDGE. 

horse  frightened  by  noise  of  train 
running  away  and  upsetting  car- 
riage over  bank  of  railroad 
bridge Mass.    40 

OVERRULED  CASE, 
the  doctrine  in  Herring  v.  R.  R. 
Co.  overruled N.  C.  401 

PARENT  AND   CHILD.    See   also, 
Imputed  Negligence. 

where  infant  child  is  injured  by 
negligence  of  railroad  company, 
the  custodian  of  child  being  also 
guilty  of  negligence  contribu- 
tory to  the  result,  the  father  of 
child  cannot  maintain  action  for 
such  injury,  the  negligence  of 
custodian  of  infant  being,  in  law, 

the  negligence  of  the  father 

Ohio,  492 

PASSENGER. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with  train  at  crossing;  driver's 
negligence  not  imputable  to  pas- 
senger  Md.       I 

standing  in  aisle  of  car  injured  in 
collision Mass.     34 

injured  in  collision  or  on  railroad 
track;  notes  of  Massachusetts 
cases 34 

notes  of  Massachusetts  cases  relat- 
ing to  passengers  injured  in  col- 
lisions or  at  crossings 37*39 


PASSENGER  —  continued. 

on  train  struck  by  gate  at  crossing.. 

Mass.    Z7 

leaving  train  and  crossing  track 
struck  by  train Mass.    38 

standing  on  platform  of  car  in- 
jured in  collision Mass.    38 

injured  in  collision  with  train  mak- 
ing "  flying  switch  " Mass.    39 

injured  in  collision  between  trains.. 

Minn.  162 

on  rear  platform  of  street  car  killed 
by  fall  of  derrick  scantling  on 
platform Mo.    188 

injured  in  collision  between  street 
cars Mont.  229 

the  negligence  of  driver  of  vehicle 
hired  by  injured  party  cannot, 
without  some  co-operating  neg- 
ligence on  his  part,  be  imputed 
to  the  passenger  in  virtue  of 
simple  act  of  hiring N.  J.  258 

on  street  car,  injured  in  collision 
between  train  and  street  car  at 
crossing,  may  maintain  joint  ac- 
tion against  both  railroad  com- 
panies  N.  J.  285 

collision  between  street  car  and 
train  at  crossing  and  passenger 
on  street  car  killed Ohio,  442 

negligence  of  carrier  not  imputable 
to  passenger  who  was  injured  in 
collision  between  street  car  and 
wagon Ohio,  461 

injured  in  collision  between  trains.. 

U.  S.  Sup.  686 

PASSING  BETWEEN  CARS.  See 
also  Climbing  Over  Cars;  Crawl- 
ing Under  Cars. 

accidents  to  children;  notes  of 
Maryland  cases Md.    33 

girl  passing  between  freight  cars 
standing  on  track  near  station 
killed  by  cars  coming  together; 
assumption  of  risk Mass.    88 

person  injured  while  attempting  to 
pass  between  cars  which  had  been 
standing  at  street  crossing  longer 
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PASSING  BETWEEN  CARS  — confd, 
than  permitted  by  city  ordinance ; 
contributory  negligence Mo.  195 

pedestrians  injured  on  railroad 
track;  notes  of  Missouri  cases. .. 

204-205,  212 

accidents  to  children  on  steam  and 
street-railroad  tracks;  notes  of 
Missouri  cases 225-227 

person  injured  while  passing  be- 
tween divided  freight  train  at 
crossing,  failure  to  look  for  train 
on  track N.  Y.  381 

PEDESTRIAN. 

attempting  to  cross  track  without 
stopping  to  look  for  train,  con- 
tributory negligence Md.  15,     16 

struck  by  street  cars;  notes  of 
Maryland   cases 21 

killed  while  crossing  track  at  cross- 
ing; failure  to  look  and  listen  for 
train Md.     23 

notes  of  Maryland  cases  relating  to 
accidents  to  pedestrians  at  cross- 
ings or  on  track Md.  24-28 

crossing  street  in  evening,  struck 
by  horse  and  wagon  alleged  to 
be  going  at  slow  trot;  negligence 
of  parties  for  jury Mass.    67 

accidents  to  persons  crossing  street, 
being  run  over  or  struck  by 
horses  or  vehicles;  notes  of  Mas- 
sachusetts cases 69 

hurrying  across  track  without  look- 
ing for  approaching  train,  falling 
and  run  over  by  locomotive  at 
grade  crossing;  contributory  neg- 
ligence   Mass.     70 

injured  or  killed  on  track  or  at 
crossings;  notes  of  Massachusetts 
cases 75-80 

where  person,  while  crossing  street, 
fell  over  projecting  rails  on 
street-car  track  placed  there  by 
contractor  in  charge  of  work, 
street-car  company  held  liable, 
notwithstanding  work  of  laying 
track  was  being  done  by  inde- 
pendent contractor Mass.    80 


PEDESTRIAN  —  conHnued, 

person  on  sidewalk  struck  by  run- 
away horse  drawing  sleigh  which 
ran  into  pile  of  snow  on  street- 
car track;  railroad  company  not 
liable Mass.    80 

when  contributory  negligence  of 
persons  on  track  question  for 
jury,  authorities  reviewed.  .Mich.  112 

injured  or  killed  while  crossing 
railroad  track;  notes  of  Michigan 
cases 116-118 

crossing  track  at  station  stumbling 
over  rail Mich.  120 

climbing  over  freight  car  of  train 
which  blocked  street  crossing,  in- 
jured by  sudden  backing  of  train, 
guilty  of  contributory  negli- 
gence  Minn.  163 

injured  or  killed  at  crossings  or  on 
track;  notes  of  Minnesota  cases.. 

168-169 

person,  after  leaving  street  car  on 
dark  and  stormy  evening,  cross- 
ing track  with  umbrella  raised 
struck  by  street  car  coming  from 
opposite  direction ;  contributory 
negligence  for  jury  to  pass  upon.. 

Minn.  169 

boy  injured  in  attempting  to  climb 
over  freight  train  standing  at 
crossing Minn.  178 

accidents  at  crossings,  collisions, 
persons  injured  or  killed  on 
track;  notes  of  cases.  ..Miss.  183-187 

injured  while  attempting  to  pass 
between  cars  which  had  been 
standing  at  street  crossing  longer 
than  permitted  by  city  ordinance; 
contributory  negligence Mo.  195 

crossing  track  at  place  not  cross- 
ing, the  crossing  being  obstructed 
by  train  standing  there,  injured 
by  train  which  was  moved  with- 
out  signal Mo.   198 

injured  on  railroad  track;  notes  of 
Missouri  cases 204-205,  212 

where  person  was  run  over  on 
track,  that  being  the  cause  of  ac- 
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PEDESTRIAN  —  continued, 
tion  alleged,  and  court  submitted 
question  of  defective  engine  and 
track,  error  to  submit  issues  not 
raised  by  the  pleadings Mo.  205 

struck  by  freight  train  backing  at 
crossing   Mo.   207 

struck  by  street  car  while  crossing 
street  Mont.  228 

killed  in  collision  between  trains 
while  crossing  track  on  private 
grounds  between  tracks  and  side 
track,  the  roadway  at  crossing 
being  obstructed  by  train.. Neb.  229 

accidents  at  crossings  and  on  track; 
notes  of  Nebraska  cases 235-238 

walking  along  track  struck  by 
train   Nev.  240 

killed  by  train  at  grade  crossing. . 

N.  H.  241 

accidents  at  crossings  or  on  track; 
notes  of  New  Hampshire  cases. . 

241-242 

person  on  sidewalk  injured  by 
wagon  which  was  being  backed 
on   sidewalk N.   J.  243 

crossing  track  failing  to  look  for 
approaching  train  struck  by 
train N.   J.   288 

injured  on  steam  and  street-rail- 
way tracks;  notes  of  New  Jersey 
cases   288-289 

deaf  person  struck  by  troller  car. . 

N.  J.  289 

trespasser  walking  along  track 
struck  by  train N.  Mex.  293 

right  of  way  of  street  cars...N.  Y.  322 

run  over  and  killed  by  horse  car 
while  crossing  railroad  track; 
contributory  negligence.  ..N.   Y.  368 

injured  while  passing  between  di- 
vided freight  train  at  crossing; 
failure  to  look  for  train  on  track.. 

N.  Y.  381 

crossing  track  at  place  not  crossing 
struck  by  engine N.  Y.  385,  388 

woman  walking  on  sidewalk  struck 
by  runaway  team  attached  to 
horse  car,  sustaining  fatal   inju- 


PEDESTRIAN  —continued, 
ries;  whether  injury  was  cause  of 
death  question  for  jury N.  Y.  391 

injured  or  killed  on  steam  railroad 
tracks;  notes  of  New  York 
cases    394-399 

injured  or  killed  on  street-car 
tracks;  notes  of  New  York  cases.. 

398-399 
run  over  by  wagons,  etc.;  notes  of 

New  York  cases 399-400 

collisions  at  crossings  and  persons 

injured  on  track;  notes  of  North 

Carolina  cases 410-413 

intoxicated    person    run    over    on 

track N.  C.  412 

deaf  person  crossing  track  struck 

by  train Ohio,  467 

crossing    track    at    street    crossing 

struck  by  street  car Ohio,  477 

duty    of    drivers    of    vehicles    and 

rights  of  pedestrians  in  streets.. 

Ohio,  477 
duty     of     street-railway     company 

towards   persons   crossing  street 

at  street  crossings Ohio,  477 

degree  of  care  required  of  persons 

crossing   street   at   crossings 

Ohio,  477 
accidents      at      crossings,      horses 

frightened,    persons-   injured    by 

trains  and  street  cars,,  etc.;  notes 

of  Ohio  cases 511-513 

deaf     person     walking     on     track 

struck  and  killed  by  train... Ore.  515 

contributory  negligence  of  person 
walking  on   railroad  track.. Ore.  515 

person  having  alighted  from  street 
car  walking  around  rear  of  car 
and  struck  by  another  car;  con- 
tributory negligence Ore.  515 

injured  at  crossings  and  on  track; 
notes  of  Pennsylvania  cases.  .575-577 

struck  by  wagons;  notes  of  Penn- 
sylvania cases 577 

walking  on  track  struck  by  train; 
railroad   not   liable R.   I.  578 

deaf    mute    killed    while    crossing 
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PEDESTRIAN  —  continued, 
track;   contributory  negligence.. 

R.  I.  579 

person  on  sidewalk  struck  by  horse 
and  sleigh,  horse  being  fright- 
ened by  ice  and  snow  piled  in 
street;  proximate  cause R.   I.  580 

accidents  at  crossings,  collisions, 
and  injuries  to  persons  on  track; 
notes  of  South  Carolina  cases. . 

582-583 

injured  while  climbing  over  cars  at 
crossing S.   C.   582 

walking  on  track  killed  by  train.. 

Tenn.  591 

injured  at  crossings  or  on  track; 
notes  of  Texas  cases 623-625 

struck  by  wagon  while  crossing 
street  Vt.  629 

injured  or  killed  at  crossing  or  on 
track;  notes  of  Virginia  cases. . 

633-635 

deaf  mute  walking  on  track  killed 
by  train Va.  634 

run  over  by  wagon Va.  636 

killed  while  walking  on  or  crossing 
track W.  Va.  639-640 

struck  by  engine  at  street  crossing; 
contributory  negligence,  .W.  Va.  640 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train;  contributory  negli- 
gence   Wis.  653 

injured  or  killed  on  track;  notes  of 
Wisconsin  cases 657-658 

run  over  by  engine  running  back- 
ward in  switching  yard;  contrib- 
utory negligence.  .U.  S.  C.  C.  A.  698 

accidents  at  crossings  or  on  track; 
notes  of  U.  S.  C.  C.  and  U.  S. 
C.  C.  A.  cases 700-701 

PERSONAL  INJURY. 

collision  between  train  and  vehicle 
at  crossing;  injuries  to  person 
and  property Tenn.  585 

person  and  property  injured  in 
same  accident;   whether  separate 


PERSONAL  INJURY  —  canHnued, 

causes  of  action  arise,  qMry 

Tenn.  585 

note  on  right  to  bring  separate 
causes  of  action  for  injuries  to 
person  and  property  arising  out 
of  same  accident 585-586 

PERSON  FOUND  ON  TRACK. 

no  presumption  of  negligence 
against  railroad  company  where 
person  was  found  dead  on  track.. 

Md.    28 

driver  found  dead  on  track;  pre- 
sumption that  he  was  struck  by 
defendant's  train  or  horse   car. . 

N.  Y.  z^ 

person  run  over  and  killed  by  horse 
car  while  crossing  railroad  track; 
contributory  negligence. .  .N.    Y.  368 

person  lying  on  track  run  over  and 
killed  by  train;  question  of  neg- 
ligence for  jury...N.  C.  401.  405,  406 

PHYSICIAN. 

while  physician  treating  plaintiff 
for  injuries  sustained  in  collision 
may  not  have  applied  the  most 
approved  remedies,  plaintiff  may 
recover  actual  damages  from  de- 
fendant, the  collision  being  the 
proximate  cause  of  injury.  .Ohio,  487 

PLACE  NOT  CROSSING. 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was 
moved  without  signal Mo.  198 

pedestrians  injured  on  railroad 
track;  notes  of  Missouri  cases... 

204-205,  212 

person  killed  in  collision  between 
trains  while  crossing  track  on 
private  grounds  between  tracks 
and  side  track,  the  roadway  at 
crossing  being  obstructed  by 
train   Neb.  229 

person  crossing  track  at  place  not 
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PLACE  NOT  CROSSING  — r^«A««^</. 

crossing  struck  by  engine 

N.  Y.  385,  388 

child  returning  from  school,  cross- 
ing track  at  place  not  crossing, 
struck  and  injured  by  engine; 
railroad  not  liable Pa.  532 

PLACE  USED  AS  CROSSING. 

<iuty  of  railroad  company  to  main- 
tain crossing  at  place  used  by 
public  to  cross  track.. Minn.  131,  134 

person  driving  across  track  with 
heavily  loaded  sleigh  found  fa- 
tally injured  at  place  used  as 
crossing;  the  planking  having 
'been  removed  and  no  notice 
given  to  travelers  of  such  re- 
moval     Minn.    131 

PLATFORM  OF  CAR. 

passenger  standing  on  platform  of 
car  injured  in  collision Mass.    38 

passenger  on  rear  platform  of  street 
car  killed  by  fall  of  derrick 
scantling  on  platform Mo.  188 

boy  riding  on  rear  platform  of 
street  car  injured  in  collision  of 
street  car  with  ice  wagon.  .N.  Y.  305 

violation  of  statute  prohibiting  chil- 
dren, not  passengers,  riding  on 
street-car  platforms,  does  not,  for 
all  purposes,  establish  contribu- 
tory negligence,  especially  where 
child  was  on  platform  by  con- 
ductor's invitation N.  Y.  305 

PLAYING  IN  STREET. 

boy  playing  in  street  run  over  by 
street  car;  contributory  negli- 
gence  N.   J.    284 

girl  playing  on  street  running 
across  track  in  rear  of  street  car 
and  killed  by  another  car;  rail- 
road not  liable N.  Y.  322 

PLAYING  ON  TRACK. 

child  playing  on  track  run  over  by 

train;  railroad  not  liable. .  .Mass.    88 
child  playing   on   track   struck   by 


PLAYING  ON  TViSZYi  —  conHnued. 

construction    train;    railroad    not 

liable   Neb.  238 

accidents  to  children  at  crossings 
or  on  track;  notes  of  Texas  cases.. 

621-623 

PLEADING  AND  PRACTICE. 

where  accident  was  caused  by  neg- 
ligence of  driver  of  vehicle 
owned  by  other  defendants,  it  is 
no  defense  by  latter  that  negli- 
gence of  driver  of  carriage  in 
which  plaintiff  was  riding  con- 
tributed to  injury Mass.    59 

when  jury  report  disagreement  it  is 
in  discretion  of  court  to  send 
them  out  for  further  deliberation.. 

Mim.  146 

under  the  statutes  the  supreme 
court  may  reverse  or  affirm  judg- 
ment of  circuit  court  or  give  such 
judgment  as  it  may  consider 
should  have  been  given,  and  may 
reverse  judgment  as  to  one  of 
two  defendants  and  affirm  same 
as  to  other  defendant Mo.  188 

where  person  was  run  over  on 
track,  that  being  the  cause  of  ac- 
tion alleged,  and  court  submitted 
question  of  defective  engine  and 
track,  error  to  submit  issues  not 
raised  by  the  pleadings Mo.  205 

variance  between  pleading  and 
proof   Mo.  205 

not  necessary  for  plaintiff,  in  his 
petition,  to  plead  the  particular 
precautions  he  took  to  avoid  in- 
jury     Neb.    233 

injured  party  not  bound,  as  part  of 
his  case,  to  show  affirmatively 
that  injury  was  not  occasioned  by 
or  contributed  to  by  any  negli- 
gence on  his  part N.  J.  243 

if  it  appears  from  plaintiff's  evi- 
dence that  his  own  negligence 
contributed  to  the  injury  for 
which  he  sues,  it  is  duty  of  court 
to  nonsuit N.  J.  243,  249,  269 
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PLEADING  AND   PRACTICE  —  r^/V. 

nonsuit  only  upheld  where  plain- 
tiff's contributory  negligence  is 
conclusively   established. .  .N.   Y.  355 

in  action  under  statute  for  damages 
for  death  of  person  caused  by  de- 
fendant's wrongful  act,  it  is  not 
competent  to  prove  that  some  of 
next  of  kin  were  guilty  of  negli- 
gence contributing  to  the  fatal 
injury   Ohio,  419 

right  of  court,  under  the  Code,  to 
direct  finding  of  special  verdict 
is  purely  discretionary,  and  re- 
fusal of  jury  to  do  so  cannot  be 
assigned  as  error Ohio,  467 

all  torts  by  several  persons  are 
joint  or  several  at  the  election  of 
injured  party,  but  there  is  no 
contribution  among  tortfeasors. . 

Pa.  517 

to  sustain  plea  of  res  ad  judicata  it 
must  be  averred  and  proved  that 
former  judgment  was  finaL.Tenn.  585 

plea  in  abatement  cannot  be  pleaded 
at  same  time  with  plea  in  bar. . 

Tenn.  585 

complaints  of  existing  suffering  and 
exclamations  of  present  pain  are 
admissible  as  res  gesta,  but  are 
not  competent  when  made  after 
suit  for  such  injuries Tex.  602 

evidence  as  to  obstructions  to  view 
of  crossing  competent,  whether 
alleged  or  not Tex.  602 

rule  as  to  defense  of  contributory 
negligence U.   S.   Sup.  659 

PRESUMPTION. 

no  presumption  of  negligence 
against  railroad  company  where 
person  was  found  dead  on  track.. 

Md.    28 

presumption  of  safety  when  gates 
at   crossing  open Mich.  109 

where  there  was  evidence  tending 
to  show  contributory  negligence, 
error   to   charge   that   "the   law 


PRESUMPTION  —  conHnued, 
presumes   deceased   did   exercise 
ordinary  care  " Mo.  190,  194 

person  knowing  that  flagman  is 
habitually  stationed  at  crossing, 
and  not  finding  him  at  post,  has 
right  to  presume  train  is  not 
about  to  pass N.  J.  269 

driver  found  dead  on  track;  pre- 
sumption that  he  was  struck  by 

defendant's  train  or  horse  car 

N.  Y.  336 

open  gate  at  crossing,  with  gate- 
man  in  charge,  is  invitation  to 
persons  to  cross,  and  the  pre- 
sumption is  that  it  is  safe  to  do 
so  Ohio,  428 

leaving  gate  open  at  crossing  is  in- 
vitation to  travelers  to  cross 
track,  and  is  implied  assurance 
that  it  is  safe  to  do  so R.  I.  578 

PRIVATE  CROSSING. 

notes  of  Maryland  cases  relating  to 
collisions  between  vehicles  and 
trains  8-1 1 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Min- 
nesota cases 141-142 

invitation  to  cross  track  at  grade 
crossing  by  gateman.  .Mass.  52,  54,  75 

driving  across  track  at  private 
crossing,    and    struck    by    train; 

railroad   company  not  liable 

Mass.    55 

when  railroad  company  liable  for 
accident  at  private  crossing..  Mass.    75 

accidents  to  children  on  track  or 
at  crossing;  notes  of  Massachu- 
setts cases 88-8g 

child  of  tender  years,  wandering 
onto  railroad  track,  killed  by 
train  of  freight  cars  which  was 
being  slowly  backed  at  private 
crossing  which  was  in  common 
use  Mich.  uS 

person  driving  injured  at  defective 
private  way  over  track Nev.  240 
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PRIVATE  CROSSING  — r<>»/iiM«/rf: 
children    run    over    or    struck    by 

trains  at  crossings  or  on  track; 

notes  of  New  York  cases. ..  .312-314 

PROPERTY. 

vehicles  damaged  in  collision  with 
trains   Mich.   IDS 

horse  injured  in  collision  between 
vehicles  on  highway Mich.  121 

train  damaged  in  collision  with  an- 
other train Minn.  161 

horse  frightened  by  bicycle  on 
highway,  running  away  and  dam- 
aging vehicle Minn.  181 

vehicles  damaged  in  collision  with 
train N.  J.  290,  292 

accidents  at  defective  crossings; 
notes  of  New  York  cases 365-366 

horse  frightened  by  noise  of  train 
running  on  track  and  struck  ^y 
train N.  C.  417 

horses  injured  or  killed  at  crossing 
or  on  track N.  D.  418 

collision  between  train  and  vehicle 
at  crossing;  injuries  to  persim 
and  property Tenn.  585 

person  and  property  injured  in 
same  accident;  whether  separate 

causes  of  action  arise,  qiMry 

Tenn.  585 

note  on  right  to  bring  separate 
causes  of  action  for  injuries  to 
person  and  property  arising  out 
of  same  accident 585-586 

PROXIMATE  CAUSE. 

horse  frightened  running  away  and 
colliding  with  freight  car  on 
highway;  proximate  cause  of  ac- 
cident fright  of  animal Mich,  no 

horse  frightened  by  fall  of  window 
sash;  proximate  cause  of  accident 
fright  of  animal Mich,  in 

questions  of  remote  and  proximate 
cause  discussed N.  Y.  368 

woman  walking  on  sidewalk  struck 
by  runaway  team  attached  to 
horse  car,   sustaining  fatal   inju- 


PROXIMATE  CAUSE  —  f<?»Aiiii^^. 
ries;  whether  injury  was  cause  of 
death  question  for  jury N.  Y.  391 

in  action  for  damages  for  injuries 
sustained  in  collision  at  crossing 
it  must  be  shown  that  violation 
of  statute  regulating  running  of 
street  cars  at  crossings  was  di- 
rect cause  of  injury Ohio,  442 

discussion  of  negligence  and  con- 
tributory negligence  and  remote 
and  proximate  cause.. Ohio,  451,  455 

while  physician  treating  plaintiff  for 
injuries  sustained  in  collision  may 
not  have  applied  the  most  ap- 
proved remedies,  plaintiff  may 
recover  actual  damages  from  de- 
fendant, the  collision  being  the 
proximate  cause  of  injury.  .Ohio,  487 

an  action  would  lie  against  a  person 
who,  in  attempting  to  protect 
child  from  danger,  crossed  track 
in  front  of  moving  train  with 
child  in  her  arms,  fell  on  track, 
and  child  fell  under  wheels  of  car 
and  was  injured,  but  such  act  of 
person  was  not  the  proximate 
cause  of  injury  to  child,  the  rail- 
road company  being  liable  for 
negligent  running  of  train Pa.  517 

person  on  sidewalk  struck  by  horse 
and  sleigh,  horse  being  fright- 
ened by  ice  and  snow  piled  in 
street;  proximate  cause.... R.   I.  580 

QUERY. 

person  and  property  injured  in 
same  accident;  whether  separate 

causes  of  action  arise,  qwry 

Tenn.  585 

RAILROAD  COMPANY. 

duty  of  railroad  companies  and 
travelers  at  crossings;  rule  in  the 
Hogeland  case Md.      4 

no  analogy  between  case  growing 
out  of  injury  caused  by  street  car 
to  person  rightfully  on  thorough- 
fare and  case  involving  injury 
inflicted     by     train     on     person 
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RAILROAD  COU^ A^y  —  continufd. 
wrongfully  on  right  of  way..Md.     ii 

failure  to  signal  at  crossings  not 
negligence Md.    23 

not  negligence  per  se  for  omission 
to  comply  with  ordinance  where 
trespasser  was  killed  on  its  right 
of  way Md.     27 

statutory  requirement  as  to  gates 
at  crossing Mass.  39,    76 

whether  railroad  company,  for  pro- 
tection of  travelers,  should  have 
provided  a  different  kind  of  gate 
to  prevent  horses  pushing  upon 
the  track,  was  question  for  jury.. 

Mass.    39 

statutory  requirement  as  to  putting 
up  notices  at  crossings  and  ring- 
ing bell  or  sounding  whistle  of 
engine  when  passing  over  same.. 

Mass.  so,  79,  80,    89 

statutory  requirement  as  to  flag- 
man at  crossing Mass.  51,    76 

statutory  requirement  as  to  signals 
at  crossing Mich.  91,  117,  127 

statutory  requirement  as  to  flagman 
at  crossing Mich.  105 

duty  to  maintain  crossing  at  place 
used  by  public  to  cross  track... 

Minn.  131,  134 

duty  to  signal  by  bell  or  whistle  at 
crossing Minn.  142,  143,  168,  171 

degree  of  care  required  at  steam 
railroad  crossing  is  not  the  test 
required   in    crossing   street-rail- 
road track Minn.  155 

it  is  negligence  per  se  for  railroad 
company  to  make  flying  switch 
across  streets  of  town  along 
which  persons  are  constantly 
passing Miss.   185 

error  of  circuit  court  to  sustain  re- 
covery for  $5,000  in  action  for 
killing  of  person  at  crossing, 
based  on  a  finding  of  negligence 
not  embraced  within  statute  fix- 
ing such  sum  in  actions  for  death 
caused  by  negligence  of  railroad 
company Mo.  190 


RAILROAD  COMPANY  — ^:^«A«j^^. 

statutory  requirement  to  ring  bell 

or  sound  whistle  at  crossing 

Mo.  190,  207,  217,  222 

injured  person,  although  unlaw- 
fully at  crossing  and  guilty  of 
contributory  negligence,  may  re- 
cover against  railroad  company 
where  injury  might  have  been 
avoided  by  ordinary  care  on  lat- 
ter's  part Mo.  198 

duty  towards  persons  on  its  right 
of  way Neb.  229 

statutory  requirement  as  to  signals 

at  crossing Neb.  233; 

N.  J.  249,  268,  276 

when  absence  of  flagman  at  danger- 
ous crossing  place  renders  rail- 
road company  liable  for  gross 
negligence N.  J.  276 

rule  as  to  looking  and  listening  be- 
fore crossing  steam  railway  does 
not  apply  with  equal  force  while 

crossing  street-railway  track 

N.  J.  283 

passenger  on  street  car  injured  in 
collision  between  train  and  street 
car  at  crossing  may  maintain 
joint  action  against  both  railroad 
companies N.   J.  285 

statutory  requirement  as  to  signals 

at  crossings N.  Y.  309,  331, 

347.  355.  358,  366 

effect  of  statute  requiring  railroad 
company  to  signal  when  train  is 
approaching  crossing N.  Y.  331 

degree  of  care  required  of  railroad 
companies  and  travelers  at  cross- 
ings  N.  Y.  336,  347.  355 

statutory  requirement  as  to  signals 
at  crossing N.  C.  417 

duty  of  railroad  company  at  cross- 
ings  N.  C.  417 

duty  to  maintain  flagman  and  gates 
at  dangerous  crossing Ohio,  428 

railroad  company  using  track  at 
crossing  for  switching  purposes 
is  bound  to  exercise  precautions 
for  safety  of  travelers Ohio,  428 
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RAILROAD  CO^V K}XH  — continued. 

collision  between  street  car  and 
train  at  crossing  and  passenger 
on  street  car  killed Ohio,  442 

liability  for  injury  to  child  on 
track,  notwithstanding  negligence 
of  parent  or  custodian  of  child. . 

Ohio,  491 

where  railroad  company's  agents 
attached  plaintiff's  freight  car  to 
passenger  train,  contrary  to  rules, 
plaintiff  agreeing  to  run  all  risks, 
the  company  could  not  repudiate 
acts  of  agents  to  free  themselves 
from  liability  for  negligence,  on 
ground  of  want  of  power  in 
agents Pa.  556 

statutory  requirement  as  to  signal 
at  crossing R.  I.  578 

statutory  duty  to  ring  bell  on  ap- 
proaching crossing Tenn.  591 

when  liable  for  unauthorized  act  of 
employee Tex.  595 

statutory  requirement  as  to  signals 
at  crossing Utah,  626 

duty  of  railroad  company  and  trav- 
eler at  crossing W.  Va.  638,  640 

statutory  duty  to  signal  by  bell  or 
whistle  at  crossing.  .W.  Va.  638,  640 

failure  to  signal  as  required  by  stat- 
ute is  negligence W.  Va.  638,  640 

failure  to  signal  does  not  excuse 
contributory  negligence  of  trav- 
eler at  crossing W.  Va.  638,  640 

as  to  duty  to  keep  flagman  at  cross- 
ing  U.  S.  Sup.  659 

duty  to  signal  at  crossing 

U.  S.  Sup.  684 

duty  of  travelers  and  railroad  com- 
panies at  crossings U.  S.  Sup.  687 

statutory  requirement  as  to  signals 
at  crossings U.  S.  C.  C.  A.  692 

RAILWAY  CO.  V.  IVES, 
note  on  Railway   Co.  v.  Ives   (U. 
S.) 659-660 

RES  ADJUDICATA. 

to  sustain  plea  of  res  adjudicata  it 


RES  ADJ UDIC ATA  —  continued. 
must  be  averred  and  proved  that 

former  judgment  was  final 

Tenn.  585 

RES  GESTAE. 

complaints  of  existing  suffering 
and  exclamations  of  present  pain 
are  admissible  as  res  gesta*,  but 
are  not  competent  when  made 
after  suit  for  such  injuries.  .Tex.  602 

REVERSAL. 

under  the  statutes,  the  supreme 
court  may  reverse  or  affirm  judg- 
ment of  circuit  court  or  give  such 
judgment  as  it  may  consider 
should  have  been  given,  and  may 
reverse  judgment  as  to  one  of 
two  defendants  and  affirm  same 
as   to  other  defendant Mo.  188 

RIDING. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with  train  at  crossing;  driver's 
negligence  not  imputable  to  pas- 
senger  Md.       I 

person  riding  in  wagon  by  invita- 
tion injured  in  collision  with 
train  at  crossing,  driver's  negli- 
gence not  imputable  to  passen- 
ger   Md.       4 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking  down 
gates  at  crossing  and  person  rid- 
ing in  ice  wagon  injured  in  col- 
lision with  train Mass.    39 

collision  between  vehicles  owned 
by  two  defendants  and  plaintiff 
injured  while  riding  in  carriage 
whose  driver  was  under  control 
of  one  defendant Mass.     59 

horse  frightened  by  noise  of  train 
approaching  crossing  and  person 
riding  injured;  failure  to  look 
for  approaching  train Minn.  143 

person  driving  horse  on  highway 
has  no  rights  superior  to  those  of 
person  riding  a  bicycle  thereon.. 

Minn.  181 
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RIDING  —  continued. 

accidents  at  crossings  and  on  track; 
notes  of  Nebraska  cases 235-238 

person  riding  on  horseback  falling 
from  horse  and  run  over  by 
street   car Neb.  236 

persons  riding  in  carriage  driven 
by  plaintiff's  servant  injured  in 
collision  with  train  at  crossing 
due  to  negligence  of  driver  of 
carriage;  failure  to  look  and  lis- 
ten for  train N.  J.  249 

person  riding  in  vehicle  driven  by 
servant  of  owner  injured  in  col- 
lision with  train  at  crossing; 
negligence  of  driver  not  impu- 
table to  person  riding  in  vehicle.. 

N.  J.  258 

person  riding  in  wagon  injured  in 
collision  at  crossing;  negligence 
of  driver  not  imputable  to  injured 
party N.  Y.  347,  352,  360 

persons  injured  in  collisions  while 

riding  in  vehicles;  question  of  im- 
puted negligence;  notes  of  New 
York  cases 364-365 

collisions  at  crossings  and  persons 
injured  on  track;  notes  of  North 
Carolina  cases 410-413 

girl  riding  in  wagon  with  her 
father  injured  in  collision  with 
street  car;  negligence  of  father 
not  imputable  to  child Ohio,  510 

boy  riding  on  rear  of  wagon  killed 
in  collision  with  street  car;  driv- 
er's negligence  not  imputable  to 
boy Ohio,    510 

person  riding  in  sleigh  killed  in  col- 
lision with  train  at  crossing. .  R.  I.  578 

horse  frightened  by  train  and  per- 
son riding  injured Tenn.  591 

person  riding  in  wagon  driven  by 
his  father  injured  in  collision 
with  street  car  guilty  of  contribu- 
tory negligence  in  not  looking  for 
approaching  car Wis.  641 

RIGHT  OF  WAY. 
no  analogy  between  case  growing 
out  of  injury  caused  by  street  car 


RIGHT  OF  WAY  —  continued. 
to  person  rightfully  on  thorough- 
fare and  case  involving  injury  in- 
flicted by  train  on  person  wrong- 
fully on  right  of  way Md.     11 

rule  as  to  right  of  way  on  street- 
car tracks Mass.    56 

a  street  car  and  a  wagon  owe  re- 
ciprocal duties  to  use  reasonable 
care  on  each  side  to  avoid  a  col- 
lision   Mass.    56 

obstructing  right  of  way  of  street 
car Mich.  108 

a  street  car  has  no  priority  of  way 
at  street  crossing  with  respect  to 
other  vehicles Minn.  146 

person  driving  horse  on  highway 
has  no  rights  superior  to  those  of 
person  riding  a  bicycle  thereon. , 

Minn.  181 

duty  of  railroad  company  towards 
persons  on  its  right  of  way.  .Neb.  229 

reciprocal  rights  and  duties  of 
street  cars  and  vehicles N.  J.  274 

right  of  way  of  street  cars N.  Y.  322 

RULE  OF  THE  ROAD. 

collision  between  vehicles  on  high- 
way, one  of  which  was  being 
driven  on  wrong  side  of  road. . . 

Mass.  59,    69 

fact  that  person  driving  turns  to 
left  instead  of  right  not  conclu- 
sive of  question  of  due  care  or 
negligence  on  his  part Mich*.  121 

RUNAWAY. 

horse  frightened  by  noise  of  train, 
running  away  and  upsetting  car- 
riage over  bank  of  railroad 
bridge Mass.     4a 

horse  frightened  by  noise  of  gong 
on  electric  street  car  and  person 
driving  injured Mass.    40 

person  on  sidewalk  struck  by  run- 
away horse  drawing  sleigh  which 
ran  into  pile  of  snow  on  street- 
car track;  railroad  company  not 
liable Mass.    80 

horse  frightened,  running  away  and 
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RUNAWAY  —  continued. 
colliding  with  freight  car  on  high- 
way; proximate  cause  of  accident 
fright  of  animal Mich,  no 

horse  frightened  by  fall  of  window 
sash;  proximate  cause  of  acci- 
dent, fright  of  animal Mich,  in 

horse  frightened  by  noise  of  train 
approaching  crossing  and  person 
riding  injured;  failure  to  look  for 
approaching  train Minn.  143 

horses  frightened  by  noise  of  train 
whistle,  running  away  and  person 
driving  injured Minn.  143 

horse  frightened  by  bicycle  on 
highway,  running  away  and  dam- 
aging vehicle Minn.  181 

horses  frightened  by  noise  of  train.. 

Miss.    185-186 

horse  frightened  by  cars  at  cross- 
ing  Neb.  236 

horse  frightened  by  noise  of  train 
at  crossing Neb.  238;  N.  H.  241 

horse  frightened  by  noise  of  train 
whistle N.  J.  292 

horses  frightened  at  crossing:  notes 
of  New  York  cases Z^ 

woman  walking  on  sidewalk  struck 
by  runaway  team  attached  to 
horse  car,  sustaining  fatal  inju- 
ries; whether  injury  was  cause  of 
death,  question  for  jury N.  Y.  391 

horse  attached  to  wagon  running 
away  and  colliding  with  wagon 
of  plaintiff  inflicting  personal  in- 
juries  Ohio,  487 

accidents  at  crossings,  horses 
frightened,  etc.;  notes  of  Ohio 
cases 511-513 

person  on  sidewalk  struck  by  horse 
and  sleigh,  horse  being  fright- 
ened by  ice  and  snow  piled  in 
street;  proximate  cause R.  I.  580 

horse  frightened  at  machinery  left 
on  highway R.  I.  580 

horse  frightened  by  train  and  per- 
son riding   injured Tenn.  591 

horses  frightened  by  noise  of  train. 
etc.;  notes  of  Texas  cases 599-600 


RUNAWAY  —  continued. 

horses  frightened  by  noise  of  train.. 

Vt.  630 

collision  between  wagon  and  train 
at  crossing  frightening  horse, 
and  vehicle  upset W.  Va.  638 

horses  frightened  by  noise  of  train; 
notes  of  Wisconsin  cases 656 

RUN     OVER.       See     Street     Car; 
Train;  Track;  Vehicle,  etc. 

SCOPE  OF  EMPLOYMENT. 

child  boarding  engine  tender  at  re- 
quest of  fireman  run  over  and 
killed;  railroad  not  liable,  the  act 
of  fireman  not  being  within  scope 
of  employment Pa.   524 

where  railroad  company's  agents 
attached  plaintiff's  freight  car  to 
passenger  train,  contrary  to  rules, 
plaintiff  agreeing  to  run  all  risks, 
the  company  could  not  repudiate 
acts  of  agents  to  free  themselves 
from  liability  for  negligence,  on 
ground  of  want  of  power  in 
agents  Pa.  556 

person  driving  across  track  struck 
and  injured  in  collision,  with 
train  at  crossing,  the  train  being 
started  by  a  brakeman Tex.  595 

when  railway  company  liable  for 
unauthorized  act  of  employee... 

Tex.  595 

SIDE  TRACK. 

boy  passing  along  highway  on  side 
track  struck  by  engine.... N.  C.  414 

SIDEWALK. 

person  on  sidewalk  struck  by  run- 
away horse  drawing  sleigh  which 
ran  into  pile  of  snow  on  street- 
car track;  railroad  company  not 
liable  Mass.    80 

person  on  sidewalk  injured  by 
wagon  which  was  being  backed 
on  sidewalk N.  J.  243 

woman  walking  on  sidewalk  struck 
by  runaway  team  attached  to 
horse    car,   sustaining   fatal   inju- 
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SIDEWALK  —  conHnutd, 
ries;  whether  injury  was  cause  of 
death  question  for  jury N.  Y.  391 

person  on  sidewalk  struck  by  horse 
and  sleigh,  horse  being  fright- 
ened by  ice  and  snow  piled  in 
street;  proximate  cause R.  I.  580 

SIDEWALK  CROSSING. 

person  cleaning  track  with  snow- 
plow  injured  by  defective  rails  at 
crosswalk   Mich.   1 18 

SIGNAL. 

failure  to  signal  at  crossing  not 
negligence   Md.     23 

statutory  requirement  as  to  putting 
up  notices  at  crossings  and  ring- 
ing bell  or  sounding  whistle  of 
engine  when  passing  over  same.. 

Mass.  50,  79,  80,    89 

statutory  requirement  as  to  signals 
at  crossing Mich.  91,  117,  127 

neglect  of  railroad  company  to  give 
signal  at  crossing  does  not  ex- 
cuse contributory  negligence  of 
traveler    Mich.     91 

duty  to  signal  by  bell  or  whistle  at 
crossing Minn.  142,  143,  168,  171 

failure  to  give  signals  at  crossing 
does  not  excuse  contributory 
negligence Minn.  171 

statutory  requirement  to  ring  bell 

or  sound  whistle  at  crossing 

Mo.  190,  207,  217,  222 

statutory  requirement  as  to  signals 

at  crossing Neb.  233; 

N.  J.  249,  268,  276 

failure  of  railroad  company  to  give 
statutory  signal  at  crossing  does 
not  excuse  contributory  negli- 
gence of  traveler N.  J.  249 

statutory  requirement  as  to  signals 
at  crossings N.  Y. 

309,  331,  347,  355,  358.  366 
failure   to   signal   does   not   excuse 

contributory  negligence. .  .N.   Y.  331 
effect  of  statute  requiring  railroad 
company  to  signal  when  train  is 
approaching  crossing N.  Y.  331 


SIGNAL  —  continued, 

statutory  requirement  as  to  signal 
at  crossing N.  C.  417:  R.  L  578 

ringing  of  bell  of  locomotive  not  re- 
quired at  place  other  than  cross- 
ing  R.   I.  578 

statutory  duty  to  ring  bell  on  ap- 
proaching crossing Tenn.  591 

statutory  requirement  as  to  signals 
at  crossing Utah,  626 

failure  to  comply  with  statutory 
requirement  as  to  signal  at  cross- 
ing is  negligence Utah,  626 

duty  of  railroad  company  and  trave- 
eler  at  crossing W.  Va.  638.  640 

statutory  duty  to  signal  by  bell  or 
whistle  at  crossing.  ..W.  Va.  638,  640 

failure  to  signal  as  required  by 
statute  is  negligencc.W.  Va.  638,  640 

failure  of  railroad  company  to  sig- 
nal does  not  excuse  contribu- 
tory negligence  of  traveler  at 
crossing W.    Va.   638.640 

contributory  negligence  of  traveler 
not  excused  by  failure  of  rail- 
road  company  to   signal 

U.  S.  Sup.  684 

duty  of  railroad  company  to  signal 
at  crossing U.  S.  Sup.  684 

statutory  requirement  as  to  signals 
at  crossings U.  S.  C.  C.  A.  692 

SLEIGH. 

child  of  tender  years  in  public  high- 
way run  over  by  sleigh N.  Y.  293 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  New 
York  cases 349-350.  361-364 

person  riding  in  sleigh  killed  in 
collision  at  crossing R.  I.  578 

child  of  tender  years  on  highway 
run  over  by  sleigh Vt.  628 

collision  between  sleigh  and  train 
at  crossing;  contributory  negli- 
gence   U.  S.  Sup.  683 

SPECIAL  VERDICT, 
right  of  court,  under  the  Code,  to 
direct  finding  of  special  verdict  is 
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SPECIAL  VY.^Vi\ZT  ^conHnued. 

purely  discretionary,  and  refusal 
of  jury  to  do  so  cannot  be  as- 
signed as  error Ohio,  467 

SPEED. 

reckless  driving  of  electric  car  at 
full  speed  around  corners  of 
streets  in  populous  cities,  gross 
negligence    Md.     11 

where  there  was  evidence  as  to  rac- 
ing of  trains  it  was  error  not  to 
permit  conductor  to  testifv  that 
train  was  running  at  usual  rate 
of  spe^d Mass.     34 

collision  between  street  car  and 
wagon;  negligence  of  motorman 
in  proceeding  at  usual  rate  of 
speed  when  wagon  was  ahead  of 
car   on   track Mass.    56 

collision  between  street  car  going 
at  rapid  speed  at  crossing  and  a 
four-horse  lumber  wagon  being 
driven  across  track Minn.  146 

person  who  h^d  been  conductor  of 
electric  car  for  two  months  com- 
petent to  testify  within  what  dis- 
tance such  a  car  going  at  speci- 
fied rate  of  speed  can  be  stopped.. 

Minn.  146 

upon  much  traveled  streets  in  a 
city  it  is  negligence  to  run  an 
electric  street  car  over  crossing 
at  high  and  dangerous  rate  of 
speed   Minn.   146 

girl  killed  by  train  while  walking 
on  track  where  people  were  ac- 
customed to  walk,  train  running 
at  speed  greater  than  permitted 
by  city  ordinance,  railroad  liable- 
Mo.  217 

when  speed  of  train  not  evidence  of 
negligence   Neb.  238 

boy  struck  by  train  while  crossing 
track  at  dangerous  crossing; 
gross  negligence  of  railroad 
company N.  J.  276,  281 

running  train  at  speed  prohibited 
by  ordinance  is  not,  per  se,  con- 
clusive proof  of  negligence,  but 


SPEED  —  continued. 
is  evidence  of  negligence  to  be 
considered  with  other  evidence.. 

Ore.  SJ5 

speed  of  trains  running  through 
towns  and  cities Pa.  535 

violation  of  ordinance  as  to  speed 
of  trains  is  evidence  of  negli- 
gence to  be  considered  with  other 
evidence U.  S.  Sup.  659 

STATUTE. 

as  to  gates  at  crossing Mass.  39,    76 

as  to  putting  up  notices  at  cross- 
ings and  ringing  bell  or  sounding 
whistle  of  engine  when  passing 
over  same Mass.  50,  79,  80,    89 

as  to  flagman  at  crossing.  .Mass.  51,  ^(i 

as  to  signals  at  crossing 

Mich.  91,  117,  127 

as  to  flagman  at  crossing Mich.  105 

duty  to  signal  by  bell  or  whistle  at 
crossing Minn.  142,  143,  168,  171 

under  the  statutes  the  supreme 
court  may  reverse  or  affirm  judg- 
ment of  circuit  court  or  give 
such  judgment  as  it  may  consider 
should  have  been  given,  and  may 
reverse  judgment  as  to  one  of 
two  defendants  and  affirm  same 
as  to  other  defendant Mo.  188 

error  of  circuit  court  to  sustain  re- 
covery for  $5,000  in  action  for 
killing  of  person  at  crossing, 
based  on  a  finding  of  negligence 
not  embraced  within  statute  fix- 
ing such  sum  in  actions  for 
death  caused  by  negligence  of 
railroad  company Mo.   190 

statutory  action  in  railroad  cross- 
ing accident  cases,  and  damages 
where  death  results  in  such 
cases    Mo.    190 

statutory  requirement  to  ring  bell 
or  sound  whistle  at  crossing.... 

Mo.  190,  207,  217,  222 

as  to  signals  at  crossing.  .Neb.  2i2i\ 

N.  J.  249,  268.  2T^ 

violation     of     statute     prohibiting 
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STATUTE  —  continued, 
children,  not  passengers,  riding 
on  street-car  platforms,  does  not, 
for  all  purposes,  establish  con- 
tributory negligence,  especially 
where  child  was  on  platform  by 
conductor's  invitation N.  Y.  305 

as  to  signals  at  crossings N.  Y. 

309,  33 1 »  347,  355,  358,  366 

efTect  of  statute  requiring  railroad 
company  to  signal  when  train  is 
approaching   crossing N.    Y.  331 

as  to  signals  at  crossing N.  C.  417 

in  action  under  statute  for  damages 
for  death  of  person  caused  by  de- 
fendant's wrongful  act,  it  is  not 
competent  to  prove  that  some  of 
next  of  kin  were  guilty  of  negli- 
gence contributing  to  the  fatal 
injury   Ohio,  419 

regulating  the  running  of  street 
cars  at  railroad  crossings.  .Ohio,  442 

in  action  for  damages  for  injuries 
sustained  in  collision  at  crossing 
it  must  be  shown  that  violation 
of  statute  regulating  running  of 
street  cars  at  crossings  was  di- 
rect cause  of  injury Ohio,  442 

right  of  court,  under  the  Code,  to 
direct  finding  of  special  verdict  is 
purely  discretionary,  and  refusal 
of  jury  to  do  so  cannot  be  as- 
signed as  error Ohio,  467 

right  of  recovery  in  actions  for  neg- 
ligent killing  of  persons  and  in- 
terest of  the  beneficiaries.  .Ohio,  508 

as  to  signal  at  crossing R.  I.  578 

statutory  duty  to  ring  bell  on  ap- 
proaching  crossing Tenn.  591 

as  to  signals  at  crossing Utah,  626 

failure  to  comply  with  statutory 
requirement  as  to  signal  at  cross- 
ing is  negligence Utah,  626 

statutory  duty  to  signal  by  bell  or 
whistle  at  crossing.  .W.  Va.  638,  640 

failure  to  signal  as  required  by  stat- 
ute is  negligence W.  Va.  638,  640 

statute  rendering  railway  company 
liable,  in  absence  of  negligence, 


STATUTE  —  conHnued, 
for  killing  of  live  stock,  uncon- 
stitutional  to  that  extent.. Wyo.  659 

as  to  signals  at  crossings 

U.  S.  C.  C.  A.  692 

STEAM  RAILROAD  TRACK, 

rule  as  to  looking  and  listening  be- 
fore crossing  steam  railw^ay  does 
not  apply  with  equal  force  while 

crossing  street-railway  track 

N.  J.  283 

rule  of  "  stop,  look  and  listen  "  be- 
fore crossing  steam  railroad 
tracks    Pa.  569 

rule  as  to  "  looking  and  listening  " 
before  crossing  street-railway 
tracks Pa.  573 

in  Pennsylvania  a  person  is  re- 
quired to  stop  as  well  as  to  look 
and  listen  before  crossing  a  rail- 
road track,  and  failure  to  do  so  is 
negligence  per  se Pa.  569 

STOP,  LOOK  AND  LISTEN. 

duty  of  railroad  companies  and 
travelers  at  crossings;  rule  in  the 
Hogeland  case Md.      4 

attempting  to  cross  track  without 
stopping  to  look  for  train;  con- 
tributory negligence Md.  15,     16 

person  killed  while  crossing  track 
at  crossing;  failure  to  look  and 
listen  for  train Md.     23 

there  is  no  absolute  rule  of  law 
which  obliges  a  traveler  ap- 
proaching a  railroad  crossing  un- 
der all  circumstances  to  stop  to 
look  or  listen Mass.     43 

general  rule  as  to  travelers  looking 
and  listening  at  crossings.  .Mass.    53 

it  is  the  duty  of  persons  approach- 
ing a  crossing  to  look  and  listen 

before  venturing  upon  it 

Mich.  91,  102-105,  117 

rule  as  to  looking  and  listening  at 
crossings.. Minn.  142,  155.  168,  170,  171 

degree  of  care  required  at  steam 
railroad  crossing  is  not  the  test 
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STOP.  LOOK  AND  LISTEN  — r<»»ri/. 
required    in    crossing   street-rail- 
road track Minn.  155 

negligence  in  traveler  to  cross 
track  without  exercising  his  facul- 
ties to  ascertain  if  there  is  dan- 
ger    Miss.  184 

duty  to  look  and  listen  before  cross- 
ing track Mo.  207,  213 ; 

Neb.  233,  238 

duty  of  travelers  to  look  and  listen 
for  approach  of  trains  at  cross- 
ings  N.  J.  249, 

258,  269,  273,  2T(i,  283,  288,  290 

note  on  the  New  Jersey  rule  as  to 

duty  of  travelers  at  crossings 

N.  J.  249-250 

absence  or  negligence  of  flagman 
does  not  excuse  traveler  from 
duty  of  looking  and  listening  for 
trains  at  crossing N.  J.  269 

rule  as  to  looking  and  listening  be- 
fore crossing  steam  railway  does 
not  apply  with  equal  force  while 
crossing  street,  .railway  track... 

N.  J.  283 

duty  of  traveler  to  look  and  listen 

at  crossings N.  Y.  331,  Z2fiy 

347,  355,  358,  360-364,  381 

duty  of  traveler  to  look  and  listen 

for  trains  at  crossings 

Ohio,  419,  428,  491 

traveler  not  required  to  stop  as 
well  as  to  look  and  listen.  .Ohio,  510 

rule  as  to  looking  and  listening  at 
crossings  Ore.  515 

rule  of  *•  stop,  look  and  listen  "  be- 
fore crossing  steam  railroad 
tracks   Pa.  569 

rule  as  to  "  looking  and  listening  " 
before  crossing  street-railway 
tracks    Pa.  573 

in  Pennsylvania  a  person  is  re- 
quired to  stop  as  well  as  to  look 
and  listen  before  crossing  a  rail- 
road track,  and  failure  to  do  so  is 
negligence  per  se Pa.  569 

duty  of  one  about  to  cross  street 
railway  to  look,  and  if  any  ob- 

VoL.  XI  — 52 


STOP,  LOOK  AND  LISTEN  —  confd, 
struction  to  listen,  and  failure  to 
do  so  is  negligence  per  se Pa.  573 

duty  of  traveler  to  look  for  train  at 
crossing S.   C.  581 

duty  of  traveler  to  look  and  listen 
for  trains Tenn.   591 

duty  of  railroad  company  and  trav- 
eler at  crossing W.  Va.  638.  640 

traveler  at  crossing  must  look  and 
listen  for  train W.  Va.  638,  640 

person  riding  in  wagon  driven  by 
his  father  injured  in  collisjon 
with  street  car  guilty  of  contribu- 
tory negligence  in  not  looking 
for  approaching  car Wis.  641 

duty  of  traveler  to  look  and  listen 
at  crossing U.  S.  Sup.  684 

duty  of  traveler  to  look  and  listen 
for  trains U.  S.  C.  C.  A.  692,  697 

STREET. 

person  crossing  street  in  evening 
struck  by  horse  and  wagon  al- 
leged to  be  going  at  slow  trot; 

negligence  of  parties  for  jury 

Mass.    67 

where  person,  while  crossing  street, 
fell  over  projecting  rails  on 
street-car  track,  placed  there  by 
contractor  in  charge  of  work, 
street-car  company  held  liable 
notwithstanding  work  of  laying 
track  was  being  done  by  inde- 
pendent contractor Mass.     80 

pedestrian  struck  by  street  car 
while  crossing  street Mont.  228 

boy  run  over  by  trolley  car  at 
street  crossing N.  J.  283 

boy  playing  in  street  run  over  by 
street  car;  contributory  negli- 
gence  N.  J.  284 

deaf  person  struck  by  trolley  car. . 

N.  J.  289 

child  of  tender  years  in  public  high- 
way run  over  by  sleigh N.  Y.  293 

right  of  way  of  street  cars...N.  Y.  322 

girl  playing  on  street  running 
across  track  in  rear  of  street  car 
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STREET  —  continued, 
and  killed  by  another  car;   rail- 
road not  liable N.  Y.  322 

girl  struck  by  street  car  after  she 
had  alighted  with  parents  from 
another  car N.  Y.  329 

person  crossing  track  at  street 
crossing  struck  by  street  car. . . . 

Ohio,  477 

duty  of  drivers  of  vehicles  and 
rights  of  pedestrians  in  streets. .. 

Ohio,  477 

pedestrian  struck  by  wagon  while 
crossfng  street Vt.  629 

person  crossing  street  run  over  by 
wagon Va.  636 

child  of  tender  years  run  over  by 
horse  car U.  S.   Sup.  685 

STREET  CAR. 

person  driving  at  night  on  street- 
car track  injured  in  collision  be- 
tween street  car  and  vehicle. .Md.     11 

reckless  driving  of  electric  car  at 
full  speed  around  corners  of 
streets  in  populous  cities,  gross 
negligence   Md.     11 

instruction  that  if  plaintiff  failed  to 
exercise  ordinary  care  in  driving 
across  street-car  track  he  was  not 
entitled  to  recover  unless  motor- 
man  of  car  could  have  avoided 
accident  after  he  saw  plaintiff's 
peril,  properly  given  in  action 
arising  out  of  collision  between 
street  car  and  vehicle Md.     17 

pedestrian  struck  by  street  cars; 
notes  of  Maryland  cases 21 

accidents  to  children;  notes  of 
Maryland  cases 33 

collision  between  street  car  and 
wagon;  negligence  of  motorman 
in  proceeding  at  usual  rate  of 
speed  when  wagon  was  ahead  of 
car  on  track Mass.    56 

a  street  car  and  a  wagon  owe  re- 
ciprocal duties  to  use  reasonable 
care  on  each  side  to  avoid  a  col- 
lision     Mass.     56 


STREET  CPlK^  continued. 

collisions  between  street  cars  and 
vehicles;  notes  of  Massachusetts 
cases 58-5^ 

running  train  or  street  car  with- 
out headlight Mich.  104 

person  attempting  to  lead  horse  off 
track  struck  and  killed  by  street 
car Mich.  105. 

collisions  between  street  cars  and 
vehicles;  notes  of  Michigan 
cases 108 

collisions  between  street  cars  and 
trains Mich.  109 

collision  between  street  car  going 
at  rapid  speed  at  crossing  and  ^ 
four-horse  lumber  wagon  being 
driven  across  track Minn.  146 

at  street  crossing  as  high  a  degree 
of  care  is  required  of  those  in 
charge  of  electric  street  car  as  of 
those  driving  other  vehicles.... 

Minn.  146 

a  street  car  has  no  priority  of  way 
at  street  crossing  with  respect  to 
other  vehicles Minn.  146 

upon  much-traveled  streets  in  a 
city  it  is  negligence  to  run  an 
electric  street  car  over  crossing 
at  high  and  dangerous  rate  of 
speed Minn.   146 

it  is  negligence  in  driver  of  electric 
street  car  to  run  same  over  street 
crossing  without  being  on  the 
lookout  or  having  car  under  con- 
trol so  as  to  avoid  collision .... 

Minn.  146 

collision  between  street  car  and 
wagon Minn.  154 

collision  between  electric  street  car 
and  hack Minn.  155 

collision  between  cable  car  and 
wagon:  contributory  negligence 
of  driver  of  latter Minn.  159 

person,  after  leaving  street  car  on 
dark  and  stormy  evening,  cross- 
ing track  with  umbrella  raised 
struck  by  street  car  coming  from 
opposite   direction;    contributory 
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STREET  ZK'SL'- continued. 

negligence  for  jury  to  pass  upon.. 

Minn.  169 

passenger  on  rear  platform  of  street 
car  killed  by  fall  of  derrick 
scantling  on  platform Mo.  188 

struck  by  street  car  while  unload- 
ing wagon  near  track Mo.  212 

accidents  to  children  on  steam  and 
street-railroad  tracks;  notes  of 
Missouri  cases 225-227 

pedestrian  struck  by  street  car 
while  crossing  street Mont.  228 

passenger  injured  in  collision  be- 
tween street  cars Mont.  229 

person  riding  on  horseback  falling 
from  horse  and  run  over  by 
street  car Neb.  236 

intoxicated  person  lying  on  track 
run  over  and  killed  by  street  car.. 

N.  H.  242 

reciprocal  rights  and  duties  of 
street  cars  and  vehicles N.  J.  274 

collisions  at  crossinfi^s  and  between 
vehicles  and  street  cars;  notes  of 
New  Jersey  cases 274-275 

boy  run  over  by  trolley  car  at 
street  crossing N.  J.  283 

boy  playing  in  street  run  over  by 
street  car;  contributory  negli- 
gence  N.  J.  284 

passenger  on  street  car  injured  in 
collision  between  train  and  street 
car  at  crossing  may  maintain 
joint  action  against  both  railroad 
companies N.   J.  285 

persons  injured  on  steam  and 
street-railway  tracks;  notes  of 
New  Jersey  cases 288-289 

deaf  person  struck  by  trolley  car. . 

N.  J.  289 

boy  riding  on  rear  platform  of 
street  car  injured  in  collision  of 
street  car  with  ice  wagon.  .N.  Y.  305 

violation  of  statute  prohibiting 
children,  not  passengers,  riding 
on  street-car  platforms,  does  not, 
for  all  purposes,  establish  con- 
tributory   negligence,    especially 


STREET  ZKVl^ continued. 

where  child  was  on  platform  by 
conductor's  invitation N.  Y.  305 

right  of  way  of  street  cars..  .N.  Y.  322 

girl  playing  on  street  running 
across  track  in  rear  of  street  car 
and  killed  by  another  car;  rail- 
road not  liable N.  Y.  322 

accidents  to  children  on  street-car 
tracks;  notes  of  New  York  cases.. 

326-329 

girl  struck  by  street  car  after  she 
had  alighted  with  parents  from 
another  car N.  Y.  329 

driver  found  dead  on  track;  pre- 
sumption that  he  was  struck  by 
defendant's  train  or  horse  car. . 

N.  Y.  z^ 

person  run  over  and  killed  by  horse 
car  while  crossing  railroad  track; 
contributory  negligence.  ..N.  Y.  368 

woman  walking  on  sidewalk  struck 
by  runaway  team  attached  to 
horse  car,  sustaining  fatal  inju- 
ries; whether  injury  was  cause  of 
death  question  for  jury N.  Y.  391 

persons  injured  or  killed  on  street- 
car tracks;  notes  of  New  York 
cases 398-399 

collisions  between  street  cars  and 
wagons;  notes  of  New  York 
cases 400-401 

collision  between  street  car  and 
train  at  crossing  and  passenger 
on  street  car  killed Ohio,  442 

statute  regulating  the  running  of 
street  cars  at  railroad  crossings.. 

Ohio.  442 

in  action  for  damages  for  injuries 
sustained  in  collision  at  crossing 
it  must  be  shown  that  violation 
of  statute  regulating  running  of 
street  cars  at  crossings  was  di- 
rect cause  of  injury Ohio,  442 

person  driving  killed  in  collision 
between  wagon  and  street  car; 
erroneous  instruction  on  question 
of  negligence  of  parties.  ..Ohio,  451 

negligence  of  carrier  not  imputable 
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STREET  CAR  ^  continue  J. 

to  passenger  who  was  injured  in 
collision  between  street  car  and 
wagon Ohio,  461 

person  crossing  track  at  street 
crossing  struck  by  street  car... 

Ohio,  477 

girl  riding  in  wagon  with  her  father 
injured  in  collision  with  street 
car;  negligence  of  father  not  im- 
putable to  child Ohio,  510 

boy  riding  on  rear  of  wagon  killed 
in  collision  with  street  car;  driv- 
er's negligence  not  imputable  to 
boy Ohio,  510 

persons  injured  b*"  trains  and  street 
cars,  etc.;  notes  of  Ohio  cases.. 

511-513 

person  havint?  alighted  from  street 
car  walking  around  rear  of  car 
and  struck  by  another  car;  con- 
cributory  negligence Ore.  515 

children  injured  or  killed  on  steam 
and  street-railroad  tracks;  notes 
of  Oregon  cases 516-517 

boy  attempting  to  jump  on  front 
platform  of  moving  street  car 
falling  therefrom  and  run  over; 
railroad   not  liable Pa.  544 

children  injured  at  crossings  and  on 
steam  and  street-railroad  tracks; 
notes  of  Pennsylvania  cases.  .545-546 

collisions  between  vehicles  and 
street  cars;  notes  of  Pennsylvania 
cases 573-575 

collisions  between  vehicles  and 
street  cars Tenn.  591 

children  run  over  by  trains  and 
street  cars Tenn.  594 

collision  between  wagon  and  street 
car;  notes  of  Washington  cases..  637 

person  riding  in  wagon  driven  by 
his  father  injured  in  collision 
with  street  car  guilty  of  contribu- 
tory negligence  in  not  looking 
for  approaching  car Wis.  641 

collisions  between  vehicles  and 
street  cars;  notes  of  Wisconsin 
cases 656-657 


STREET  CAR  — continued, 

child  of  tender  years  run  over  by 

horse  car U.  S.  Sup.  685 

accidents  at  crossings  or  on  steam 

and  street-railroad  tracks;  notes 

of  U.  S.  C.  C.  and  U.  S.  C.  C.  A. 

cases 700-701 

STREET  CROSSING. 

collision  between  street  car  going 
at  rapid  speed  at  crossing  and  a 
four-horse  lumber  wagon  being 
driven  across  track Minn.  146 

at  street  crossing  as  high  a  degree 
of  care  is  required  of  those  in 
charge  of  electric  street  car  as 
of  those  driving  other  vehicles.. 

Minn.  146 

a  street  car  has  no  priority  of  way 
at  street  crossing  with  respect  to 
other  vehicles Minn.  146 

person  driving  vehicle  seeing  street 
car  at  such  distance  from  street 
crossing  that  he  can  apparently 
make  the  crossing  in  safety,  not 
negligent  per  se  to  attempt  to 
cross  without  looking  second 
time  at  the  car Minn.  146 

it  is  negligence  in  driver  of  electric 
street  car  to  run  same  over  street 
crossing  without  being  on  the 
lookout  or  having  car  under  con- 
trol so  as  to  avoid  collision 

Minn.  146 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing injured  by  sudden  backing  of 
train  guilty  of  contributory  negli- 
gence  Minn.   163 

boy  injured  in  attempting  to  climb 
over  freight  train  standing  at 
crossing Minn.   178 

it  is  negligence  per  se  for  railroad 
company  to  make  flyinpr  switch 
across  streets  of  town  along 
which  persons  are  constantly 
passing Miss.   185 

person  injured  while  attempting  to 
pass    between    cars    which    had 
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STREET  CROSSING  — r^«rf««^</. 
been  standing  at  street  crossing 
longer    than    permitted    by    city 
ordinance;     contributory     negli- 
gence   Mo.  195 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was  moved 
without  signal Mo.  198 

person  struck  by  freight  train  back- 
ing at  crossing" Mo.  207 

boy  run  over  by  train  running  back- 
wards at  crossing Mo.  222 

boy  run  over  by  trolley  car  at 
street  crossing N.  J.  283 

person  crossing  track  failing  to 
look  for  approaching  train,  struck 
by  train N.  J.  288 

girl  crossing  railroad  track  at  street 
crossing  struck  and  killed  by 
train N.   Y.  309 

person  driving  omnibus  injured  in 
collision  with  train  at  street 
crossing N.   Y.  355 

person  driving  vehicle  struck  and 
killed  by  train  at  street  crossing.. 

N.  Y.  366 

person  crossing  track  at  street 
crossing  struck  by  street  car.... 

Ohio,  477 

duty  of  street-railway  company  to- 
wards persons  crossing  street  at 
street  crossing Ohio,  477 

degree  of  care  required  of  persons 

crossing  street  at  crossings 

Ohio,  477 

child  climbing  over  cars  at  cross- 
ing which  had  been  standing 
there  for  some  time,  injured  by 
sudden  backing  of  train. . .  .Ohio,  505 

person  struck  by  engine  at  street 
crossing;  contributory  negli- 
gence   W.  Va.  640 

STREET-RAILROAD  COMPANY. 

no  analogy  between  case  growing 
out  of  injury  caused  by  street 
car  to  person  rightfully  on 
thoroughfare  and  case  involving 


STREET-RAILROAD  COMPANY— ^<^». 

injury  inflicted  by  train  on  per- 
son wrongfully  on  right  of  way . . 

Md.     II 

rule  as  to  right  of  way  on  street- 
car  tracks Mass.     56 

where  person,  while  crossing  street, 
fell  over  projecting  rails  on 
street-car  track  placed  there  by 
contractor  in  charge  of  work, 
street-car  company  held  liable 
notwithstanding  work  of  laying 
track  was  being  done  by  inde- 
pendent contractor Mass.    80 

person  on  sidewalk  struck  by  run- 
away horse  drawing  sleigh  which 
ran  into  pile  of  snow  on  street- 
car track;  railroad  company  not 
liable Mass.    80 

at  street  crossing  as  high  a  degree 
of  care  is  required  of  those  in 
charge  of  electric  street  car  as  of 
those   driving  other  vehicles.... 

Minn.  146 

degree  of  care  required  at  steam 
railroad  crossing  is  not  the  test 
required  in  crossing  street-rail- 
road track Minn.  155 

reciprocal  rights  and  duties  of 
street  cars  and  vehicles N.  J.  274 

rule  as  to  looking  and  listening 
before  crossing  steam  railway 
does  not  apply  with  equal  force 
while  crossing  street-railway 
track N.    J.  283 

passenger  on  street  car  injured  in 
collision  between  train  and  street 
car  at  crossing  may  maintain 
joint  action  against  both  railroad 
companies N.    J.  285 

statute  regulating  the  running  of 
street  cars  at  railroad  crossings.. 

Ohio,  442 

duty  towards  persons  crossing 
street  at  street  crossings.  .Ohio,  477 

STREET-RAILROAD  TRACK, 
rule  as  to  right  of  way  on  street- 
car  tracks Mass.     56 

where      person,      while      crossing 
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STREET  RAILROAD  IVikZYi  —  confil, 

street,  fell  over  projecting  rails 
on  street-car  track  placed  there 
by  contractor  in  charge  of  work, 
street-car  company  held  liable 
notwithstanding  work  of  laying 
track  was  being  done  by  inde- 
pendent contractor Mass.    80 

rule  as  to  looking  and  listening  be- 
fore crossing  steam  railway  does 
not  apply  with  equal  force  while 

crossing  street-railway  track 

N.  J.  283 

rule  of  *•  stop,  look,  and  listen  "  be- 
fore crossing  steam-railroad 
tracks Pa.  569 

rule  as  to  *'  looking  and  listening  " 
before  crossing  street-railway 
tracks Pa.  573 

duty  of  one  about  to  cross  street 
railway  to  look,  and  if  any  ob- 
struction to  listen,  and  failure  to 
do  so  is  negligence  per  se Pa.  573 

SUDDEN  START. 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing injured  by  sudden  backing  of 
train  guilty  of  contributory  neg- 
ligence  Minn.  163 

person  injured  while  attempting  to 
pass  between  cars  which  had 
been  standing  at  street  crossing 
longer  than  permitted  by  city 
ordinance;  contributory  negli- 
gence   Mo.  195 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was  moved 
without  signal Mo.  198 

child  climbing  over  cars  at  cross- 
ing which  had  been  standing 
there  for  some  time  injured  by 
sudden  backing  of  train. . .  .Ohio,  505 

child  standing  in  doorway  of  freight 
car  injured  by  sudden  movement 
of  car Tex.  612 


SWITCH. 

railroad  company  using  track  at 
crossing  for  switching  purposes 
is  bound  to  exercise  precautions 
for  safety  of  travelers Ohio,  428 

TEAM. 

woman  walking  on  sidewalk  struck 
by  runaway  team  attached  to 
horse  car,  sustaining  fatal  inju- 
ries: whether  injury  was  cause  of 
death  question  for  jury N.  Y.  391 

THOROGOOD  v.  BRYAN, 
the    English    doctrine    of   imputed 
negligence  disapproved N.  J.  258 

TRACK.     (Steam  and  Street  Rail- 
road). 

attempting  to  cross  track  without 
stopping  to  look  for  train,  con- 
tributory negligence Md.  15,     16 

pedestrian  struck  by  street  cars; 
notes  of  Maryland  cases 21 

person  killed  while  crossing  track 
at  crossing:  failure  to  look  and 
listen  for  train Md.    23 

notes  of  Maryland  cases  relating 
to  accidents  to  pedestrians  at 
crossing  or  on  track 24-28 

intoxicated  person  run  over  on 
track;  duty  of  railroad  company.. 

Md.    26 

railroad  company  not  negligent 
per  se  for  omission  to  comply 
with  ordinance  where  trespasser 
was  killed  on  its  right  of  way. . 

Md.    27 

no  presumption  of  negligence 
against  railroad  company  where 
person  was  found  dead  on  track.. 

Md.    28 

accidents  to  children;  notes  of 
Maryland  cases 33 

passengers  injured  in  collision  or 
on  railroad  track;  notes  of  Massa- 
chusetts cases 34 

passenger  leaving  train  and  cross- 
ing track  struck  by  train. .  .Mass.    38 

person  hurrying  across  track,  with- 
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TRACK  — continued. 

out  looking  for  approaching 
train,  falling  and  run  over  by 
locomotive  at  grade  crossing; 
contributory  negligence Mass.    70 

persons  injured  or  killed  on  track 
or  at  crossings;  notes  of  Massa- 
chusetts cases 75-80 

<:hild  playing  on  track  run  over  by 
train;  railroad  not  liable. .  .Mass.    88 

accidents  to  children  on  track  or 
at  crossings;  notes  of  Massachu- 
setts cases 88-89 

person  driving  across  track,  on 
signal  from  flagman  that  it  was 
safe  to  do  so,  killed  in  collision 
at  crossing Mich.    98 

person  attempting  to  lead,  horse 
off  track  struck  and  killed  by 
street  car Mich.  105 

mail  agent  attending  to  mail 
struck  by  train Mich.  112 

when  contributory  negligence  of 
persons  on  track  question  for 
jury;  authorities  reviewed.  .Mich.  112 

pedestrians  injured  or  killed  while 
crossing  railroad  track;  notes  of 
Michigan    cases 116-118 

person  cleaning  track  with  snow 
plow  injured  by  defective  rails 
at  crosswalk Mich.  1 18 

person  crossing  track  at  station 
stumbling  over  rail Mich.  120 

child,  of  tender  years,  wandering 
onto  railroad  track  killed  by  train 
of  freight  cars  which  was  being 
slowly  backed  at  private  crossing 
which  was  in  common  use. .  Mich.  128 

accident  to  children  on  track; 
notes  of  Michigan  cases 130-131 

person  driving  across  track  with 
heavily  loaded  sleigh  found 
fatally  injured  at  place  used  as 
crossing;  the  planking  having 
been  removed  and  no  notice 
given  to  travelers  of  such  re- 
moval   Minn.  131 

a  street  car  has  no  priority  of  way 
at  street  crossing  with  respect  to 
other  vehicles Minn.  146 


TRACK  —  continued, 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Minne- 
sota cases 168-169 

person,  after  leaving  street  car  on 
dark  and  stormy  evening,  cross- 
ing track  with  umbrella  raised, 
struck  by  street  car  coming  from 
opposite  direction;  contributory 
negligence  for  jury  to  pass  upon.. 

Minn.  169 

boy  killed  in  collision  with  train 
while  driving  across  track  at 
crossing;  failure  to  look  for 
train Minn.   171 

child  of  tender  years  wandering  on 
track  and  struck  by  train.. Minn.  171 

note  on  contributory  negligence  in 
crossing  railroad  track 177-178 

accidents  at  crossings,  collisions, 
persons  injured  or  killed  on 
track;  notes  of  cases.. Miss.   183-187 

negligence  in  traveler  to  cross 
track  without  exercising  his 
faculties  to  ascertain  if  there  is 
danger Miss.   184 

accidents  to  children  on  track; 
notes  of  Mississippi  cases 186-187 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was 
moved  without  signal Mo.  198 

pedestrians  injured  on  railroad 
track;  notes  of  Missouri  cases. . 

204-205,  212 

deaf  person  injured  while  walking 
on  track Mo.  204 

intoxicated  person  struck  and 
killed  by  train Mo.  205 

where  person  was  run  over  on 
track,  that  being  the  cause  of  ac- 
tion alleged,  the  court  submitted 
question  of  defective  engine  and 
track,  error  to  submit  issues  not 
raised  by  the  pleadings Mo.  205 

struck  by  street  car  while  unload- 
ing wagon  near  track Mo.  212 

girl   killed  by  train   while   walking 
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TRACK  —  continued. 
on  track  where  people  were  ac- 
customed to  walk,  train  running 
at  speed   greater   than  permitted 
by  city  ordinance;  railroad  liable.. 

Mo.  217 

boy  run  over  by  train  running 
backwards   at   crossing Mo.  222 

accidents  to  children  on  steam  and 
street-railroad  tracks;  notes  of 
Missouri  cases 225-227 

pedestrian  struck  by  street  car 
while  crossing  street Mont.  228 

duty  of  railroad  company  towards 

persons  on  its  right  of  way 

Neb.  229 

accidents  at  crossings  and  on  track; 
notes  of  Nebraska  cases 235-238 

child  playing  on  track  struck  by 
construction  train;  railroad  not 
liable    Neb.   238 

accidents  to  children  on  track; 
notes  of  Nebraska  cases 238-240 

person  walking  along  track  struck 
by  train Nev.  240 

person  driving  injured  at  defective 
private  way  over  track Nev.  240 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Ne- 
vada cases 241 

pedestrian  killed  by  train  at  grade 
crossing N.    H.  241 

accidents  at  crossings  or  on  track; 
notes  of  New  Hampshire  cases. . 

241-242 

intoxicated  person  lying  on  track 
run  over  and  killed  by  street  car.. 

N.  H.  242 

contributory  negligence  of  persons 
driving  across  track  and  injured 
in  collision  with  train  at  cross- 
ing  N.  J.   257-258 

reciprocal  rights  and  duties  of 
street  cars  and  vehicles N.  J.  274 

collisions  at  crossings  and  between 
vehicles  and  street  cars:  notes  of 
New  Jersey  cases 274-275 

boy  struck  by  train  while  crossing 
track     at     dangerous     crossing; 


TRACK  —  continued. 
gross     negligence     of     railroad 
company N.  J.  276,  281 

person  crossing  track  failing  to 
look  for  approaching  train  struck 
by  train N.   J.  288 

persons  injured  on  steam  and 
street-railway  tracks;  notes  of 
New  Jersey  cases 288-289 

deaf  person  struck  by  trolley  car. . 

N.  J.  289 

trespasser  walking  along  track 
struck  by  train N.  Mex.  293 

girl  crossing  railroad  track  at 
street  crossing  struck  and  killed 
by  train N.   Y.  309 

children  run  over  or  struck  by 
trains  at  crossings  or  on  track; 
notes  of  New  York  cases. ..  .312-314 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad 
track;  nonsuit  reversed,  the  ques- 
tion of  contributory  negligence 
of  parent  being  for  jury. . .  .N.  Y.  314 

child  of  tender  years  walking  on 
trestle,  falling  down  and  killed 
by  train;  nonsuit  affirmed  on  con- 
tributory negligence  of  parent. . 

N.  Y.  319 

accidents  to  children  on  street  car 
tracks;  notes  of  New  York  cases.. 

326-329 

girl  struck  by  street  car  after  she 

had  alighted  with  parents  from  an- 
other car N.   Y.   329 

driver  found  dead  on  track;  pre- 
sumption that  he  was  struck  by 
defendant's  train  or  horse  car... 

N.    Y.     7,7^ 

accidents  at  defective  crossings; 
notes  of  New  York  cases. ..  .365-366 

person  run  over  and  killed  by  horse 
car  while  crossing  railroad  track: 
contributory  negligence. .  .N.   Y.  368 

person  crossing  track  at  place  not 

crossing  struck  by   engine 

N.  Y.  385.  388 

pedestrians    injured    or    killed    on 
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TRACK  —  continued. 
steam   railroad   tracks;   notes   of 
New  York  cases 394-399 

persons  injured  or  killed  on  street- 
car tracks;  notes  of  New  York 
cases 39&-399 

person  lying  on  track  run  over 
and   killed  by  train;  question   of 

negligence  for  jury N.  C. 

401,  405,  406 

duty  of  engineer  of  train  when  dis- 
covering person  on  track.. N.  C.  401 

collisions  at  crossings  and  persons 
injured  on  track;  notes  of  North 
Carolina  cases 410-413 

intoxicated  person  run  over  on 
track N.  C.  412 

boy  passing  along  highway  on  side 
track  struck  by  engine N.  C.  414 

person  driving  struck  by  train  at 
street   crossing N.    C.  417 

person  driving  killed  in  collision 
between  wagon  and  street  car; 
erroneous  instruction  on  question 
of  negligence  of  parties.  ..Ohio,  451 

deaf  person  crossing  track  struck 
by  train Ohio,  467 

child  crossing  track  run  over  by 
train;  railroad  liable...' Ohio,  487 

child  run  over  and  killed  on  rail- 
road   track Ohio,    508 

accidents  at  crossings,  hqrses 
frightened,  persons  injured  by 
trains  and  street  cars,  etc.;  notes 
of   Ohio   cases 511-513 

deaf  person  walking  on  track  struck 
and  killed  by  train Ore.  515 

contributory  negligence  of  person 
walking  on  railroad  track... Ore.  515 

person  having  alighted  from  street 
car  walking  around  rear  of  car 
and  struck  by  another  car;  con- 
tributory  negligence Ore.  515 

child  injured  or  killed  on  steam  and 
street-railroad  tracks;  notes  of 
Oregon  cases 516-517 

an  action  would  lie  against  a  person 
who,    in    attempting    to    protect 


TRACK  —  continued. 
child  from  danger,  crossed  track 
in  front  of  moving  train  with 
child  in  her  arms,  fell  on  track, 
and  child  fell  under  wheels  of  car 
and  was  injured,  but  such  act  of 
person  was  not  the  proximate 
cause  of  injury  to  child,  the  rail- 
road company  being  liable  for 
negligent  running  of  train Pa.  517 

child  of  tender  years  straying 
from  house  onto  track  and  run 
over  by  train Pa.  525 

child  returning  from  school  cross- 
ing track  at  place  not  crossing 
struck  and  injured  by  engine; 
railroad  not  liable Pa.  532 

boy  falling  into  hole  on  track  and 
run  over  by  engine;  railroad  lia- 
ble     Pa.   532 

where  child  less  than  three  years 
of  age  wandered  from  house  onto 
track  and  was  killed  by  train, 
question  for  jury  whether  mother 
was  negligent  in  permitting  child 
to  get  out  of  her  custody Pa.  535 

negligence  of  parent  to  permit  child 
of  tender  years  to  go  on  railroad 
track  where  trains  are  constantly 
passing   Pa.   535 

boy,  trespassing  on  track,  run  over 
by  coal  train;  railroad  not  liable.. 

Pa.  541 

boy  walking  on  railroad  ties  run 
over  and  killed  by  train;  railroad 
not  liable Pa.  544 

children  injured  at  crossings  and  on 
steam  and  street-railroad  tracks; 
notes  of  Pennsylvania  cases.  .545-546 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
cases    569-572 

iccident  to  person  driving  on  de- 
fective street-car  track Pa.  574 

pedestrians  injured  at  crossings 
and  on  track;  notes  of  Pennsyl- 
vania cases 575-577 

person  walking  on  track  struck  by 
train;  railroad  not  liable.... R.  I.  578 
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TRACK  —  continued. 
deaf    mute    killed    while    crossing 
track;  contributory  negligence.. . 

R-  I.  579 
accidents     to     children;     notes     of 

Rhode  Island  cases 580 

accidents    at    crossings,    collisions, 

and  injuries  to  persons  on  track; 

notes  of  South  Carolina  cases.. 

582-583 
accidents  to  children  on  track.. S.  C.  583 

person  asleep  on  track  run  over 
and  killed  by  train S.  C.  583 

person  unloading  coal  car  on  rail- 
road track  run  over  by  engine.. 

S.  D.  584 

person  walking  on  track  killed  by 
train    Tenn.   591 

intoxicated    persons   on   track   run 

over  and  killed  by  trains 

Tenn.  592-593 

children  run  over  by  trains  and 
street  cars Tenn.  594 

person  driving  across  track  struck 
and  injured  in  collision  with  train 
at  crossing,  the  train  being 
started  by  a  brakeman Tex.  595 

collisions  between  vehicles  and 
trains;  notes  of  Texas  cases.  .598-601 

person  fatally  injured  in  collision 
with  train  while  driving  across 
track  at  crossing Tex.  602 

accidents  to  children  at  crossings 
or  on  track;  notes  of  Texas 
cases 621-623 

persons  injured  at  crossings  or  on 
track;  notes  of  Texas  cases.  .623-625 

accidents  to  persons  lying  on 
track    Tex.  625 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  Utah 
ca'^ies 626 

accidents  to  children  on  track; 
notes  of  Utah  cases 626-627 

accidents  to  children  on  track; 
notes  of  Vermont  cases 629 

children  asleep  on  track  run  over 
and  killed  by  train Va.  632-633 

child  of  tender  years  running  out 


TRACK  —  continued, 
of  house  onto  track  run  over  by 
train Va.  631 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Vir- 
ginia cases 633-635 

deaf  mute  walking  on  track  killed 
by  train Va.  634 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Vir- 
ginia  cases 635-636 

collisions  at  crossings;  collisions 
between  wagon  and  street  car; 
notes  of  Washington  cases 6z7 

accidents  to  children  on  track; 
notes  of  Washington  cases 637-638 

pedestrian  killed  while  walking  on 
or  crossing  track W.  Va.  639-640 

child  of  tender  years  run  over  and 
killed  by  train W.  Va.  640 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train;  contributory  negli- 
gence     Wis.  653 

collisions  between  wagons  and 
trains  at  crossings;  notes  of  Wis- 
consin  cases 654-656 

pedestrians  injured  or  killed  on 
track;  notos  of  Wisconsin  cases.. 

657-658 
accidents    to    children    on     track; 

notes  of  Wisconsin  cases 658-659 

child  of  tender  years  run  over  by 

switching  engine.. U.  S.  C.  C.  A.  688 
person  run  over  by  engine  running 
backward  in  switching  yard;  con- 
tributory negligence 

U.  S.  C.  C.  A.  608 
accidents  at  crossings  or  on  track: 
notes  of  U.  S.  C.  C  and  U.  S. 
C.  C.  A.  cases 700-701 

TRAIN. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with  train  at  crossing;  driver's 
negligence  not  imputable  to  pas- 
senger   Md.     t 

person  riding  in  wagon  by  invita- 
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TRAIN  —  continued. 

tion  injured  in  collision  with 
train  at  crossing;  driver's  negli- 
gence not  imputable  to  passen- 
ger     Md.       4 

tiotes  of  Maryland  cases  relating  to 
collisions  between  vehicles  and 
trains   8-II 

attempting  to  cross  track  without 
stopping  to  look  for  train;  con- 
tributory negligence Md.   15,     16 

person  killed  while  crossing  track 
at  crossing;  failure  to  look  and 
listen  for  train Md.    23 

notes  of  Maryland  cases  relating  to 
accidents  to  pedestrians  at  cross- 
ings or  on  track 24-28 

intoxicated  person  run  over  on 
track;  duty  of  railroad  company.. 

Md.     2(i 

railroad  company  not  negligent 
per  se  for  omission  to  comply 
with  ordinance  where  trespasser 
was  killed  on  its  right  of  way. . 

Md.    27 

boy  trespassing  on  coal  cars  run 
over  and  killed;  railroad  com- 
pany not  liable Md.    31 

accidents  to  children;  notes  of 
Maryland  cases ZZ 

passenger  standing  in  aisle  of  car 
injured   in  collision Mass.     34 

passengers  injured  in  collision  or 
on  railroad  track;  notes  of  Mas- 
sachusetts cases 34 

notes  of  Massachu<^etts  cases  relat- 
ing to  passengers  injured  in  col- 
lisions or  at  crossings 37-39 

passenger  on  train  struck  by  gate 
at  crossing Mass.     Z7 

passenger  leaving  train  and  cross- 
ing track  struck  by  train.. Mass.     38 

passenger  standing  on  platform  of 
car  injured   in  collision. ..  .Mass.     38 

passenger  injured  in  collision  with 
train    making   "flying  switch".. 

Mass.    39 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking  down 


TRAl  N  —  continued, 
gates  at  crossing,  and  person  rid- 
ing in  ice  wagon  injured  in  col- 
lision with  train Mass.     39 

collision  between  train  and  wagon 
at  grade  crossing,  the  gates  being 
raised  as  person  was  driving 
towards  track Mass.    43 

collision  between  train  and  wagon 
at  crossing,  person  having  looked 
for  train,  and  gates  being  raised 

before  driving  across  track 

Mass.    43 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Mas- 
sachusetts cases 50-54 

driving  across  track  at  private 
crossing    and    struck    by    train; 

railroad  company  not  liable 

Mass.     55 

person  hurrying  across  track  with- 
out looking  for  approaching 
train,  falling  and  run  over  by  lo- 
comotive at  grade  crossing;  con- 
tributory negligence Mass.     70 

persons  injured  or  killed  on  track 
or  at  crossings;  notes  of  Massa- 
chusetts cases 75-80 

child  playing  on  track  run  over  by 
train:  railroad  not  liable. .  .Mass.     88 

accidents  to  children  on  track  or 
at  crossings;  notes  of  Massachu- 
setts cases 88-89 

driving  across  track,  failing  to  look 
for  approaching  train,  and  struck 
and  killed  by  train  at  crossing; 
contributory  negligence Mich.    91 

person  injured  while  driving  across 
passageway  on  track  opened  by 
railroad,  his  wagon  being  struck 
by  car  which  was  pushed  off  track 
by  a  freight  train Mich.    95 

person  driving  across  track,  on  sig- 
nal from  flagman  that  it  was  safe 
to  do  so,  killed  in  collision  at 
crossing  Mich.    98 

deaf  person  driving  across  track 
struck  by  train  at  crossing;  con- 
tributory negligence Mich.     99 
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TR  A  T  N  —  continued. 

collisions  at  crossings  between 
trains  and  vehicles;  notes  of 
Michigan  cases 102-105 

running  train  or  street  car  v/ithout 
headlight  Mich.  104 

collisions  between  street  cars  and 
trains    Mich.    109 

collisions  between  trains Mich.  109 

mail  agent  attending  to  mail  struck 
by  train Mich.  1 12 

pedestrians  injured  or  killed  while 
crossing  railroad  track;  notes  of 
Michigan  cases 116-118 

boy  killed  in  collision  while  at- 
tempting to  drive  across  track. . 

Mich.  127 

child  of  tender  years,  wandering 
onto  railroad  track,  killed  by  train 
of  freight  cars  which  was  being 
slowly  backed  at  private  cross- 
ing which  was  in  common  use.. 

Mich.  128 

accident  to  children  on  track;  notes 
of   Michigan  cases 130-131 

person  killed  at  crossing  while  driv- 
ing across  track,  view  of  track 
being  obstructed  until  within  a 
few  feet  of  crossing Minn.  136 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Min- 
nesota  cases 141-142 

train  damaged  in  collision  with  an- 
other train Minn.   161 

passengers  injured  in  collision  be- 
tween trains Minn.  162 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Min- 
nesota  cases 168-169 

boy  killed  in  collision  with  train 
while  driving  across  track  at 
crossing:  failure  to  look  for  train.. 

Minn.  171 

child  of  tender  years  wandering  on 
track  and  struck  by  train.. Minn.  171 

accidents  at  crossings,  collisions, 
persons  injured  or  killed  on 
track;  notes  of  cases. .  .Miss.   183-187 


I^KY^  —  conHnued. 

accidents  to  children  on  track; 
notes  of  Mississippi  cases 186-187 

person  killed  in  collision  with  train 
at  crossing Mo.  190 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Mis- 
souri cases 194-195 

person  injured  while  attempting  to 
pass  between  cars  which  had 
been  standing  at  street  crossing 
longer  than  permitted  by  city 
ordinance;  contributory  negli- 
gence   Mo.  195 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was  moved 
without  signal Mo.  198 

pedestrians  injured  on  railroad 
track;  notes  of  Missouri  cases... 

204-205,  212 

intoxicated  person  struck  and 
killed  by  train Mo.  205 

where  person  was  run  over  on 
track,  that  being  the  cause  of  ac- 
tion alleged,  and  court  submitted 
question  of  defective  engine  and 
track,  error  to  submit  issues  not 
raised  by  the  pleadings Mo.  205 

girl  killed  by  train  while  walkin.:? 
on  track  where  people  were  ac- 
customed to  walk,  train  running 
at  speed  greater  than  permitted 
by  city  ordinance;  railroad  lia- 
ble   Mo.  217 

boy  run  over  by  train  running 
backwards   at   crossing Mo.  222 

accidents  to  children  on  steam  and 
street-railroad  tracks;  notes  of 
Missouri  cases 2^5-227 

person  killed  in  collision  between 
trains  while  crossing  track  on 
private  grounds  between  tracks 
and  side  track,  the  roadway  at 
crossing  being  obstructed  by 
train    Neb.  229 

person  operating  grading  machine 
injured  in  collision  of  train  with 
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machine  and  horses  at  crossing; 
failure  to  signal Neb.  233 

accidents  at  crossings  and  on  track; 
notes  of  Nebraska  cases 235-238 

horse  frightened  by  noise  of  train 
at  crossing Neb.  238 

child  playing  on  track  struck  by 
construction  train;  railroad  not 
liable Neb.   238 

accidents  to  children  on  track; 
notes  of  Nebraska  cases 238-240 

person  walking  along  track  struck 
by  train Nev.  240 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Ne- 
vada cases 241 

pedestrian  killed  by  train  at  grade 
crossing N.  H.  241 

horse  frightened  by  noise  of  train 
at  crossing N.    H.  241 

accidents  at  crossings  or  on  track; 
notes  of  New  Hampshire  cases. . 

241-242 

persons  riding  in  carriage  driven 
by  plaintiff's  servant  injured  in 
collision  with  train  at  crossing, 
due  to  negligence  of  driver  of 
carriage;  failure  to  look  and  lis- 
ten for  train N.  J.  249 

collision  between  train  and  wagon 
at  crossing;  railroad  liable.. N.  J.  256 

contributory  negligence  of  persons 
driving  across  track  and  injured 
in  collision  with  train  at  cross- 
ing  N.  J.  257-258 

person  riding  in  vehicle  driven  by 
servant  of  owner  injured  in  col- 
lision with  train  at  crossing;  neg- 
ligence of  driver  not  imputable 
to  person  riding  in  vehicle.  .N.  J.  258 

collision  between  train  and  wagon 
at  crossing;  misunderstanding  as 
to  flagman's  act  not  imputable 
to  plaintiff  as  negligence.  ..N.  J.  268 

collision  between  vehicle  and  train 
at  crossing;  erroneous  nonsuit, 
as  question  of  negligence  was  for 
jury N.  J.  269 


TRAIN  —  continued, 

nonsuit  properly  granted  in  action 
for  injuries  to  person  and  wagon 
caused  by  collision  with  train  at 
crossing N.   J.  273 

collisions  at  crossings  and  between 
vehicles  and  street  cars;  notes  of 
New  Jersey  cases 274-275 

children  killed  while  crossing  track 
in  wagon  at  crossing N.  J.  275 

boy  struck  by  train  while  crossing 
track  at  dangerous  crossing; 
gross  negligence  of  railroad  com- 
pany  N.  J.  276,  281 

passenger  on  street  car  injured  in 
collision  between  train  and  street 
car  at  crossing  may  maintain 
joint  action  against  both  railroad 
companies N.  J.  285 

person  crossing  track  failing  to 
look  for  approaching  train  struck 
by  train N.  J.  288 

persons  injured  on  steam  and 
street-railway  tracks;  notes  of 
New  Jersey  cases 288-289 

vehicles  damaged  in  collision  with 
train N.  J.  290,  292 

trespasser  walking  along  track 
struck  by  train N.  Mex.  293 

girl  crossing  railroad  track  at  street 
crossing  struck  and  killed  by 
train N.  Y.  309 

children  run  over  or  struck  by 
train  at  crossings  or  on  track; 
notes  of  New  York  cases 312-314 

child  wandering  from  custody  of 
guardian  getting  through  gate  of 
farm  crossing  onto  railroad  track; 
nonsuit  reversed,  the  question  of 
contributory  negligence  of  par- 
ent being  for  jury N.  Y.  314 

child  of  tender  years  walking  on 
trestle,  falling  down  and  killed 
by  train*;  nonsuit  affirmed  on 
contributory  negligence  of  par- 
ent  N.  Y.  319 

collision  with  train  while  driving 
across   railroad  track;   failure   to 


830 


AMERICAN  Negligence  cases. 


TRAIN  — continued, 
look    for    approaching    train    at 

crossing N.  Y.  331 

driver  found  dead  on  track;  pre- 
sumption that  he  was  struck  by 
defendant's  train  or  horse  car... 

N.  Y.  336 
person  riding  in  wagon  injured  in 
collision  at  crossing;  negligence 
of   driver   not   imputable    to    in- 
jured party N.  Y.  347,  352,  360 

person  driving  omnibus  injured  in 
collision  with  train  at  street  cross- 
ing  N.   Y.   355 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  New 

York  cases 349-350»  361-364 

persons  injured  in  collisions  while 
riding  in  vehicles;  question  of  im- 
puted negligence;  notes  of  New 

York  cases 364-365 

horses     frightened     at     crossings; 

notes  of  New  York  cases z^ 

person  driving  vehicle  struck  and 
killed  by  train  at  street  crossing.. 

N.  Y.  366 
person    injured    while   passing   be- 
tween   divided    freight    train    at 
crossing;  failure  to  look  for  train 

on  track N.   Y.  381 

person  crossing  track  at  place  not 

crossing  struck  by  engine 

N.  Y.  385,  388 
pedestrians    injured    or    killed    on 
steam    railroad   tracks;    notes    of 

New  York  cases 394*399 

person  lying  on  track  run  over  and 
killed  by  train;  question  of  negli- 
gence for  jury N.  C.  401,  405,  406 

collisions  at  crossings  and  persons 
injured  on  track;  notes  of  North 

Carolina  cases 410-413 

intoxicated    person    run    over    on 

track N.  C.  412 

person  driving  struck  by  train  at 

street  crossing N.  C.  417 

horse  frightened  by  noise  of  train 
running  on  track  and  struck  by 
train N.  C.  417 


TRAIN —  continued, 

collision  between  wagon  and  train 
at  crossing N.  D.  41R 

collision  between  vehicle  and  train 
at  crossing  and  persons  in  vehicle 
killed Ohio,  419 

person  driving  across  track  at  a 
trot,  the  gates  at  crossing  being 
open,  not  negligent Ohio,  42ft 

collision  between  street  car  and 
train  at  crossing  and  passenger 
on  street  car  killed Ohio,  442 

deaf  person  crossing  track  struck 
by  train Ohio,  467 

child  crossing  track  run  over  by 
train;  railroad  liable Ohio,  487 

child  run  over  and  killed  on  rail- 
road track Ohio,  508 

accidents  at  crossings,  horses 
frightened,  persons  injured  by 
trains  and  street  cars,  etc.;  notes 
of  Ohio  cases S^-SU 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Okla- 
homa cases 514 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  Ore- 
gon cases 514-515 

deaf  person  walking  on  track 
struck  and  killed  by  train.  ..Ore.  515 

contributory  negligence  of  person 
walking  on  railroad  track.  .Ore.  515 

children  injured  or  killed  on  steam 
and  street-railroad  tracks:  notes 
of  Oregon  cases 516-517 

an  action  would  lie  against  a  per- 
son who,  in  attempting  to  pro- 
tect child  from  danger,  crossed 
track  in  front  of  moving  train 
with  child  in  her  arms,  fell  on 
track  and  child  fell  under  wheels 
of  car  and  was  injured,  but  such 
act  of  person  was  not  the  proxi- 
mate cause  of  injury  to  child,  the 
railroad  company  being  liable  for 
negligent  running  of  train. . .  .Pa.  517 

child  of  tender  years  straying  from 
house  onto  track  and  run  over 
by  train Pa.  525 
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child  injured  while  attempting  to 
crawl  under  cars  which  blocked 
public  crossing;  railroad  liable.. 

Pa.  531 

but  see  similar  case  where  judg- 
ment for  plaintiff  was  reversed 
for  erroneous  instructions  as  to 
damages Pa.  534 

where  child,  less  than  three  years 
of  age,  wandered  from  house 
onto  track  and  was  killed  by 
train,  question  for  jury  whether 
mother  was  negligent  in  permit- 
ting child  to  get  out  of  her  cus- 
tody  Pa.  535 

speed  of  trans  running  through 
towns  and  cities Pa.  535 

boy,  trespassing  on  track,  run  over 
by  coal  train;  railroad  not  liable.. 

Pa.  541 

boy,  walking  on  railroad  ties,  run 
over  and  killed  by  train;  railroad 
not   liable Pa.  544 

children  injured  at  crossings  and  on 
steam  and  street-railroad  tracks; 
notes  of  Pennsylvania  cases.  .545-546 

drover  in  charge  of  stock  killed  in 
collision  between  trains Pa.  548 

freight  car  attached  to  train  derailed 
by  collision  of  train  with  cow  on 
track Pa.  556 

fireman  on  hose  cart  struck  by 
train  at  crossing;  failure  to  stop, 
look,  and  listen;  railroad  not 
liable Pa.  566 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
Pennsylvania  cases 56^572 

pedestrians  injured  at  crossings  and 
on  track;  notes  of  Pennsylvania 
cases 575-577 

person  driving  killed  in  collision 
with  train  at  crossing R.  I.  578 

person  riding  in  sleigh  killed  in 
collision  at  crossing R.  I.  578 

person  walking  on  track  struck  by 
train;  railroad  not  liable... R.  I.  578 

deaf    mute    killed    while    crossing 


l^kl^-^  continued, 

track;  contribut6ry  negligence.. 

R.  I.  57c> 
accidents    to    children;    notes    of 

Rhode  Island  cases 580 

where  collision  between  train  and 

vehicle    was    result    of   accident, 

withou     negligence    on    part    of 

servants,  railroad  not  liable. .  S.  C.  581 

accidents    at    crossings,    collisions, 

and  injuries  to  persons  on  track; 

notes  of  South  Carolina  cases.. 

582-583 
person  injured  while  climbing  over 

cars  at  crossing S.  C.  582 

accidents  to  children  on  track... 

S.  C.  583 

person  asleep  on  track  run  over 
and  killed  by  train S.  C.  583 

collision  between  train  and  vehicle 
at  crossing;  injuries  to  person 
and  property Tenn.  585 

collision  between  train  and  ve- 
hicle at  crossing Tenn.  590-591 

horse  frightened  by  train  and  per- 
son riding  injured Tenn.  591 

person  walking  on  track  killed  by 
train Tenn.   591 

intoxicated    person    on    track    run 

over  and  killed  by  trains 

Tenn.  592-593 

children  run  over  by  trains  and 
street  cars Tenn.  594 

person  driving  across  track  struck 
and  injured  in  collision  with  train 
at  crossing;  the  train  being 
started  by  a  brakeman Tex.  595 

collisions  between  vehicles  and 
trains;  notes  of  Texas  cases.  .598-601 

person  fatally  injured  in  collision 
with  train  while  driving  across 
track  at  crossing Tex.  602- 

accidents  to  children  at  crossings 
or  on  track;  notes  of  Texas 
cases 621-623 

persons  injured  at  crossings  or  on 
track;  notes  of  Texas  cases.  .623-625 

accidents  to  persons  lying  on  track.. 

Tex.  6as 
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TRAlli  —  continued. 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  Utah 
cases 626 

accidents  to  children  on  track; 
notes  of  Utah  cases 626-627 

accidents  to  children  on  track; 
notes  of  Vermont  cases 629 

persons  injured  or  killed  at  cross- 
ings or  on  track;  notes  of  Vir- 
ginia cases 633-635 

child  of  tender  years  running  out 
of  house  onto  track  run  over  by 
train Va.  631 

children  asleep  on  track  run  over 
and  killed  by  train Va.  632-633 

deaf  mute  walking  on  track  killed 
by   train Va.  634 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Vir- 
ginia cases 635-636 

collisions  at  crossings;  collisions 
between  wagon  and  street  car; 
notes  of  Washington  cases 637 

accidents  to  children  on  track; 
notes  of  Washington  cases.  .637-638 

collision  between  wagon  and  train 
at  crossing  frightening  horse  and 
vehicle  upset W.  Va.  638 

pedestrian  killed  while  walking  on 
or  crossing  track W.  Va.  639-640 

child  of  tender  years  run  over  and 
killed  by  train W.  Va.  640 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train;  contributory  negli- 
gence  Wis.  653 

collisions  between  wagons  and 
trains  at  crossings;  notes  of  Wis- 
consin  cases 654-656 

pedestrian  injured  or  killed  on 
track;  notes  of  Wisconsin  cases.. 

657-658 
accidents    to    children    on    track; 

notes  of  Wisconsin  cases. ..  .658-659 
person   driving  buggy   struck  and 
killed  by  train  nmning  at  rapid 
rate  of  speed  at  city  crossing... 

U.  S.  Sup.  659 


TRAIS -- continued. 

collision  between  sleigh  and  train 
at   crossing;   contributory  negli-     • 
gence U.  S.  Sup.  683 

passenger  injured  in  collision  be- 
tween trains U.  S.  Sup.  686 

collision  between  vehicles  and 
trains  at  crossings;  notes  of  U.  S. 
Sup.  Ct.  cases 687-688 

collision  between  wagon  and  train 
at  crossing U.  S.  C.   C   A.  692 

person  driving  killed  in  collision 
with  train  at  crossing,  contribu- 
tory negligence   for  jury 

U.  S.  C.  C  A.  695 

accidents  at  crossings  or  on  track; 
notes  of  U.  S.  C.  C.  and  U.  S. 
C.  C.  A.  cases 700-701 

TRAIN  AT  CROSSING. 

person  climbing  over  freight  car  of 
train  which  blocked  street  cross- 
ing injured  by  sudden  backing 
of  train  guilty  of  contributory 
negligence Minn.    163 

boy  injured  in  attempting  to  climb 
over  freight  train  standing  at 
crossing Minn.   178 

person  injured  while  attempting  to 
pass  between  cars  which  had  been 
standing  at  street  crossing  longer 
than  permitted  by  city  ordinance: 
contributory  negligence Mo.  195 

person  crossing  track  at  place  not 
crossing,  the  crossing  being  ob- 
structed by  train  standing  there, 
injured  by  train  which  was 
moved  without  signal Mo.  198 

person  struck  by  freight  train  back- 
ing at  crossing Mo.  207 

person  injured  while  passing  be- 
tween divided  freight  train  at 
crossing,  failure  to  look  for  train 
on  track N.  Y.  381 

child  climbing  over  cars  at  cross- 
ing which  had  been  standing 
there  for  some  time  injured  by 
sudden  backing  of  train.  ..Ohio.  505 

person  injured  while  climbing  over 
cars  at  crossing S.  C.  cR2 
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climbing  over  cars  standing  at 
crossing;  contributory  negli- 
gence   Vt.  630 

TRESPASSER. 

railroad  company  not  negligent 
per  se  for  omission  to  comply 
with  ordinance  where  trespasser 
was  killed  on  its  right  of  way.. 

Md.    27 

boy  trespassing  on  coal  cars  run 
over  and  killed;  railroad  company 
not  liable Md.    31 

driving  across  track  at  private 
crossing    and    struck    by    train; 

railroad  company  not  liable 

Mass.    55 

injured  person,  although  unlawfully 
at  crossing  and  guilty  of  con- 
tributory negligence,  may  re- 
cover against  railroad  company 
where  injury  might  have  been 
avoided  by  ordinary  care  on  lat- 
ter's  part Mo.  198 

girl  killed  by  train  while  walking 
on  track  where  people  were  ac- 
customed to  walk,  train  running 
at  speed  greater  than  permitted 
by  city  ordinance,  railroad  liable.. 

Mo.  217 

person  killed  in  collision  between 
trains  while  crossing  track  on 
private  grounds  between  tracks 
and  side  track,  the  roadway  at 
crossing  being  obstructed  by 
train Neb.  229 

duty  of  railroad  company  towards 
persons  on  its  right  of  way.  .Neb.  229 

trespasser  walking  along  track 
struck  by  train N.  Mex.  293 

person  crossing  track  at  place  not 

crossing  struck  by  engine 

N.  Y.  385,  388 

person  trespassing  on  wharf  in- 
jured by  ferryboat  entering  ad- 
joining slip N.  Y.  389 

boy,  trespassing  on  track,  run  over 
by  coal  train;  railroad  not  liable.. 

Pa.  541 
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TRESPASSER  —  continued, 

boy  attempting  to  jump  on  front 
platform  of  moving  street  car 
falling  therefrom  and  run  over; 
railroad  not  liable Pa.  544 

boy  walking  on  railroad  ties  run 
over  and  killed  by  train;  railroad 
not  liable Pa.  544 

whether  child  who  was  injured  on 
freight  car  was  trespasser  or  not 
was  for  jury Tex.  612 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train;  contributory  negli- 
gence   Wis.  653 

TRESTLE. 

accidents  to  children  on  steam  and 
street  railroad  tracks;  notes  of 
Missouri  cases 225-227 

child  of  tender  years  walking  on 
trestle,  falling  down  and  killed 
by  train;  nonsuit  affirmed  on  con- 
tributory negligence  of  parent. . 

N.  Y.  319 

intoxicated  person  walking  over 
railroad  trestle  struck  and  killed 
by  train;  contributory  negli- 
gence     Wis.  653 

UNLOADING  ON  TRACK. 

struck  by  street  car  while  unload- 
ing wagon  near  track Mo.  212 

person  unloading  coal  car  run 
over  by  engine S.  D.  584 

VEHICLE. 

person  riding  in  wagon  by  invita- 
tion of  driver  killed  in  collision 
with  train  at  crossing;  driver's 
negligence  not  imputable  to  pas- 
senger   Md.      I 

person  riding  in  wagon  by  invita- 
tion injured  in  collision  with 
train  at  crossing;  driver's  negli- 
gence not  imputable  to  passen- 
ger    Md.       4 

notes  of  Maryland  cases  relating  to 
collisions  between  vehicles  and 
trains    8-II 
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person  driving  at  night  on  street- 
car track  injured  in  collision  be- 
tween street  car  and  vehicle.  .Md.    ii 

instruction  that  if  plaintiff  failed  to 
exercise  ordinary  care  in  driving 
across  street-car  track  he  was  not 
entitled  to  recover  unless  motor- 
man  of  car  could  have  avoided 
accident  after  he  saw  plaintiff's 
peril,  properly  given  in  action 
arising  out  of  collision  between 
street  car  and  vehicle Md.    17 

horse  frightened  at  noise  of  train 
at  grade  crossing,  breaking  down 
gates  at  crossing,  and  person  rid- 
ing in  ice  wagon  injured  in  col- 
lision with  train Mass.    39 

horse  frightened  by  noise  of  train 
running  away  and  upsetting  car- 
riage over  bank  of  railroad 
bridge    Mass.     40 

collision  between  train  and  wagon 
at  grade  crossing,  the  gates  be- 
ing raised  as  person  was  driving 
towards  track Mass.     43 

collision  between  train  and  wagon 
at  crossing,  person  having  looked 
for  train,  and  gates  being  raised 

before  driving  across  track 

Mass.    43 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Massa- 
chusetts cases 50*54 

driving  across  track  at  private 
crossing    and    struck    by    train; 

railroad   company   not  liable 

Mass.     55 

collision  between  street  car  and 
wagon;  negligence  of  motorman 
in  proceeding  at  usual  rate  of 
speed  when  wagon  was  ahead  of 
car   on  track Mass.    56 

a  street  car  and  a  wagon  owe  re- 
ciprocal duties  to  use  reasonable 
care  on  each  side  to  avoid  a  col- 
lision     Mass.     56 

collisions  between  street  cars  and 


VE  H ICLE  —  conHnued, 
vehicles;  notes  of  Massachusetts 
cases   58-59 

collision  between  vehicles  owned 
by  two  defendants  and  plaintiff 
injured  while  riding  in  carriage 
whose  driver  was  under  control 
of  one  defendant Mass.    59 

collision  between  vehicles  on  high- 
way, one  of  which  was  being 
driven  on  wrong  side  of  road... 

Mass.  59,    69 

person  crossing  street  in  evening 
struck  by  horse  and  wagon  al- 
leged to  be  going  at  slow  trot; 
negligence  of  parties  for  jury... 

Mass.    67 

accidents  to  persons  crossing  street 
being  run  over  or  struck  by 
horses  or  vehicles;  notes  of  Mas- 
sachusetts cases 69 

driving  across  track,  failing  to  look 
for  approaching  train,  and  struck 
and  killed  by  train  at  crossing: 
contributory  negligence..  .Mich.     91 

person  injured  while  driving  across 
passageway  on  track  opened  by 
railroad  track,  his  wagon  being 
struck  by  car  which  was  pushed 
off  track  by  a  freight  train. . Mich.    95 

person  driving  across  track,  on  sig- 
nal from  flagman  that  it  was  safe 
to  do  so,  killed  in  collision  at 
crossing  Mich.    98 

deaf  person  driving  across  track 
struck  by  train  at  crossing;  con- 
tributory negligence Mich.    99 

collisions  at  crossings  between 
trains  and  vehicles;  notes  of 
Michigan  cases 102-105 

vehicles  damaged  in  collision  with 
trains   Mich.   105 

collisions  between  street  cars  and 
vehicles;  notes  of  Michigan 
cases 108 

horse  injured  in  collision  between 
vehicles  on  highway Mich.  121 

boy    killed    in    collision    while   at- 
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tempting  to  drive  across  track. . 

Mich.  127 

person  killed  at  crossing  while  driv- 
ing across  track,  view  of  track 
being  obstructed  until  within  a 
few  feet  of  crossing Minn.  136 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Min- 
nesota cases 141-142 

collision  between  street  car  going 
at  rapid  speed  at  crossing  and  a 
four-horse  lumber  wagon  being 
driven  across  track Minn.  146 

person  driving  vehicle,  seeing  street 
car. at  such  a  distance  from  street 
crossing  that  he  can  appar- 
ently make  the  crossing  in 
safety,  not  negligent  per  se  to  at- 
tempt to  cross  without  looking 
second  time  at  the  car Minn.  146 

collision  between  street  car  and 
wagon   Minn.   154 

collision  between  electric  street  car 
and  hack Minn.  155 

collision  between  cable  car  and 
wagon ;  contributory  negligence 
of  driver  of  latter Minn.  159 

boy  killed  in  collision  with  train 
while  driving  across  track  at 
crossing;  failure  to  look  for 
train   Minn.  171 

person  driving  horse  on  highway 
has  no  rights  superior  to  those 
of  person  riding  on  bicycle 
thereon    Minn.   181 

a  bicycle  is  a  vehicle,  and  riding 
thereon  on  public  highway  is  not 
unlawful    Minn.   181 

person  driving  killed  in  collision 
with  train  at  crossing Mo.  190 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Mis- 
souri cases   194-195 

person  operating  grading  machine 
injured  in  collision  of  train  with 
machine  and  horses  at  crossing: 
failure    to    sigfnal Neb.  233 
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accidents  at  crossings  and  on  track; 
notes  of  Nebraska  cases 235-238 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Ne- 
vada cases 241 

person  on  sidewalk  injured  by 
wagon  which  was  being  backed 
on  sidewalk N.   J.  243 

accidents  at  crossings  or  on  track; 
notes  of  New  Hampshire  cases. . 

241-242 

persons  riding  in  carriage  driven 
by  plaintiff's  servant  injured  in 
collision  with  train  at  crossing, 
due  to  negligence  of  driver  of 
carriage;  failure  to  look  and  lis- 
ten for  train N.  J.  249 

collision  between  train  and  wagon 
at  crossing;  railroad  liable.  .N.  J.  256 

contributory  negligence  of  persons 
driving  across  track  and  injured 
in  collision  with  train  at  cross- 
ing  N.  J,  257-258 

collision  between  train  and  wagon 
at  crossing;  misunderstanding  as 
to  flagman's  act  not  imputable 
to  plaintiflF  as  negligence. .  .N.  J.  268 

collision  between  vehicle  and  train 
at  crossing;  erroneous  nonsuit; 
as  question  of  negligence  was  for 
jury .' N.   J.   269 

nonsuit  properly  granted  in  action 
for  injuries  to  person  and  wagon 
caused  by  collision  with  train  at 
crossing N.  J.  273 

reciprocal  rights  and  duties  of 
street  cars  and  vehicles N.  J.  274 

collisions  at  crossings  and  between 
vehicles  and  street  cars;  notes  of 
New  Jersey  cases 274-275 

children  killed  while  crossing  track 
in  wagon  at  crossing N.  J.  275 

collision  between  vehicles  on  high- 
way  N.   J.   289 

vehicles  damaged  in  collision  with 
train N.  J.  290,  292 

child    of    tender    years    in    public 
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highway  run  over  by  sleigh 

N.  Y.  293 

boy  riding  on  rear  platform  of 
street  car  injured  in  collision  of 
street  car  with  ice  wagon.  .N.  Y.  305 

children  run  over  or  injured  by 
vehicles;  notes  of  New  York 
cases    30S"3o6 

collision  with  train  while  driving 
across  railroad  track;  failure  to 
look  for  approaching  train  at 
crossing N.  Y.  331 

person  riding  in  wagon  injured  in 
collision  at  crossing;  negligence 
of  driver  not  imputable  to  in- 
jured party N.  Y.  347,  352,  360 

person  driving  omnibus  injured  in 
collision  with  train  at  street 
crossing N.    Y.    355 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
New  York  cases 349-350.  361-364 

persons  injured  in  collisions  while 
riding  in  vehicles;  question  of  im- 
puted negligence;  notes  of  New 
York   cases 364-365 

person  driving  vehicle  struck  and 
killed  by  train  at  street  crossing.. 

N.  Y.  366 

persons  run  over  by  wagons, 
etc.;  notes  of  New  York  cases.. 

399-400 

collisions  between  vehicles  on  high- 
way; notes  of  New  York  cases..  400 

collisions  between  street  cars  and 
wagons;  notes  of  New  York 
cases    400-401 

collisions  at  crossings  and  persons 
injured  on  track;  notes  of  North 
Carolina  cases 410-413 

person  driving  struck  by  train  at 
street  crossing N.   C.  417 

collision  between  wagon  and  train 
at  crossing N.  D.  418 

collision  between  vehicle  and  train 
at  crossing,  and  persons  in  vehi- 
cle killed Ohio,  419 

person    driving   across   track   at   a 


VEHICLE  —  continued, 
trot,  the  gates  at  crossing  being 
open,  not  negligent Ohio,  428 

person  driving  killed  in  collision 
between  wagon  and  street  car; 
erroneous  instruction  on  ques- 
tion of  negligence  of  parties 

Ohio,  4Sr 

negligence  of  carrier  not  imputable 
to  passenger  who  was  injured  in 
collision  between  street  car  and 
wagon Ohio,  461 

duty  of  drivers  of  vehicles  and 
rights  of  pedestrians  in  streets. . 

Ohio,  477 

horse  attached  to  wagon  running 
away  and  colliding  with  wagon 
of  plaintiff,  inflicting  personal  in- 
juries     Ohio,  487 

girl  riding  in  wagon  with  her  father 
injured  in  collision  with  street 
car;  negligence  of  father  not  im- 
putable to  child Ohio,  510 

boy  riding  on  rear  of  wagon  killed 
in  collision  with  street  car; 
driver's  negligence  not  imputable 
to   boy Ohio,  510 

accidents  at  crossings,  horses 
frightened,  persons  injured  by 
trains  and  street  cars,  etc.;  notes 
of   Ohio  cases 511-513 

collisions  between  trains  and  vehi- 
cles at  crossings;  notes  of  Okla- 
homa cases 514 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  Ore- 
gon cases 5M-515 

boy  driving  across  track  at  grade 
crossing  killed  by  train;  failure  to 
signal  question  for  jury Pa.  546 

fireman  on  hose  cart  struck  by 
train  at  crossing;  failure  to  stop, 
look  and  listen;  railroad  not  lia- 
ble     Pa.  566 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of 
Pennsylvania  cases 569-572 

collisions     between     vehicles     and 
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street  cars;  notes  of  Pennsylvania 

cases   573-575 

pedestrians  struck  by  wagons;  notes 

of  Pennsylvania  cases 577 

person   driving    killed   in   collision 

with  train  at  crossing R.  I.  578 

person    riding   in    sleigh   killed   in 

collision  at  crossing R.  I.  578 

person  on  sidewalk  struck  by  horse 
and  sleigh,  horse  being  fright- 
ened by   ice  and   snow  piled  in 

street;  proximate  cause R.  I.  580 

where  collision  between  train  and 
vehicle  was  result  of  accident, 
without  negligence  on  part  of 
servants,   railroad   not   liable.... 

S.  C.  581 
collision    between    train    and    ve- 
hicle at  crossing;  injuries  to  per- 
son and  property Tenn.  585 

collision  between  train  and  ve- 
hicle at  crossing Tenn.  590-591 

collision     between     vehicles     and 

street  cars Tenn.  591 

person  driving  across  track  struck 
and  injured  in  collision  with 
train  at  crossing;  the  train  being 

started  by  a  brakeman Tex.  595 

collisions     between     vehicles     and 

trains;  notes  of  Texas  cases.  .598,  601 
person   fatally  injured  in  collision 
with   train   while   driving  across 

track  at  crossing Tex.  602 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  Utah 

cases 626 

child  of  tender  years  on  highway 

run  over  by  sleigh.. Vt.  628 

pedestrian  struck  by  wagon  while 

crossing  street Vt.  629 

collisions  between  trains  and  ve- 
hicles at  crossings;  notes  of  Vir- 
ginia cases 635-^36 

person  crossing  street  run  over  by 

wagon Va.  636 

collisions  at  crossings;  collisions 
between  wagon  and  street  car; 
notes  of  Washington  cases 637 
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collision  between  wagon  and  train 
at  crossing  frightening  horse  and 
vehicle  upset W.  Va.  638 

person  riding  in  wagon  driven  by 
his  father  injured  in  collision 
with  street  car  guilty  oi  contribu- 
tory negligence  in  not  looking 
for  approaching  car Wis.  641 

collisions  between  wagons  and 
trains  at  crossings;  notes  of  Wis- 
consin cases 654-656 

collisions  between  vehicles  and 
street  cars;  notes  of  Wisconsin 
cases 656-657 

person  driving  buggy  struck  and 
killed  by  train  running  at  rapid 
rate  of  speed  at  city  crossing. . . 

U.  S.  Sup.  659 

collision  between  sleigh  and  train 
at  crossing;  contributory  negli- 
gence  U.  S.  Sup.  683 

collisions  between  vehicles  and 
trains  at  crossings;  notes  of  U. 
S.  Sup.  Ct.  cases 687-688 

collision  between  wagon  and  train 
at  crossing U.  S.  C.  C.  A.  692 

person  driving  killed  in  collision 
with  train  at  crossing;  contribu- 
tory negligence  for  jury 

U.  S.  C.  C.  A.  695 

accidents  at  crossings  or  on  track; 
notes  of  U.  S.  C.  C.  and  U.  S. 
C.  C.  A.  cases 700-701 

VERDICT. 

for  $6,000  not  excessive  where 
plaintiffs  injuries  sustained  in 
collision  while  driving  were  se- 
vere and  liable  to  terminate 
fatally Minn.  146 

for  $3,100  for  plaintiflF  whose  foot 
was  injured  in  collision,  exces- 
sive; remittitur  of  $1,000.  .Minn.  154 

for  $40,133.33,  reduced  by  consent 
to  $25,000,  not  excessive  where 
engineer  of  train  was  injured  in 
collision  rendering  him  helpless 
cripple  for  life  (verdict  one  of  the 
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VERDICT  —  conHnued, 

largest  rendered  in  Minnesota  in 
a  personal  injury  case) . . .  Minn.  162 

for  $250  where  boy's  foot  was  per- 
manently injured  and  toe  ampu- 
tated, held  to  be  inadequate  dam- 
ages  Minn.  180 

for  $20,000  for  injuries  to  passenger 
in  street-car  collision,  reduced, 
on  suggestion  from  court,  to 
$7»S00 Mont  zag 

for  $5,000  not  excessive  where  de- 
ceased, a  woman  67  years  old, 
was,  at  time  of  accident,  in  good 
health  and  performed  all  house- 
hold labors N.  Y.  391 

WAGON.    See  Vehicle. 

WHARF. 

person  trespassing  on  wharf  injured 
by  ferryboat  entering  adjoining 
slip N.  Y.  389 


WHISTLE. 

statutory  requirement  as  to  patting^ 
up  notices  at  crossings  and  rtngr- 
ing  bell  or  sounding  whistle  of 
engine  when  passing  over  same- 
Mass.  50,  79,  80,     89 

duty  to  signal  by  bell  or  whistle  at 
crossing.  ...Minn.   142,   143,   168,   171 

horse  frightened  by  noise  of  train 
whistle,  running  away  and  person 
driving  injured Minn.   143 

statutory  requirement  to  ring  bell 
or  sound  whistle  at  crossing. . . 

Mo.  190,  207,  217,  222 

horse  frightened  by  noise  of  train 

whistle N.  J.  292 

statutory  requirement  as  to  signals 
at  crossings N.  Y.  309,  331, 

347,  355,  358.  3^ 
statutory  requirement  as  to  signals 

at  crossing Utah,  626 

statutory  duty  to  signal  by  bell  or 

whistle  at  crossing.. W.  Va.  638,  640 
duty  of  railroad  company  to  signal 

at  crossing U.  S.  Sup.  684 
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